Turner v. Astrue

IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION
LANA TURNER,
Plaintiff,
v. 1:12-cv-2680-WSD

CAROLYN W. COLVIN, Acting
Commissioner of Social Security,

Defendant.

OPINION AND ORDER

This matter is before the Court oralltiff’'s Motion for Attorney’s Fees
pursuant to the Equal Access to Just\ct (‘EAJA”), 28 U.S.C. § 2412 (the
“Motion”) [18].

On June 19, 2013, the Court issaedorder reversing and remanding the
Commissioner’s decision under senterma fof 42 U.S.C. § 405(g) for further
proceedings [16]. On August 2, 2013, Plaintiff, through her counsel, filed the

Motion seeking an attoey’s fee award.
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l. DISCUSSION

The EAJA provides that a court “shaiivard costs and attorney’s fees to a
party who prevails against the United States in a non-tort civil action, unless the
court finds that the position of the Unitedatts was substantially justified or that
special circumstances make an award unja8 U.S.C. § 2412(d)(1)(A). A party
who obtains a sentence-four remand revg the Commissioner’s denial of

benefits is a prevailing party for purges of the EAJA. Shalala v. Schaefer

509 U.S. 292, 302 (1993).

Plaintiff seeks an award of attorngyees in the amount of $7,757.15,
representing $7,454.12 for 43.2 hours gfaeservices at the rate of $172.55 per
hour, $15.00 for costs to serve the summons and complaint, and $288.00'for 3.6
hours of “administrative work” at the ravé $80.00 per hour [18 at 1, 20 at 5].

The Commission objects to award of attorney’s feaa the amount claimed.

1 Plaintiff claimed 3.8 hours in the Motio.he hours recorded are 3.6, not 3.8.

The Court notes that the motions for reumsement of attorney’s fees from this
Plaintiff's firm are cut and pasted fropast motions, do not observe past rulings

by this Court denying reimbursement ofteé costs, include arguments made in
past cases that are not asserted ircédse in which the reimbursement request is
filed and otherwise supports that thengifirm processes these cases as commody-
like litigation in which past work provided used to provide content for current
filings.



The Commissioner specifically oppssle Motion on the grounds that: (1)
Plaintiff should not receive attorney’s fefes hours spent on clerical tasks and; (2)
the total hours expend&gere unreasonable [19].

A. Reasonableness of Hours Expended

The EAJA provides for recovery of “remsable attorney’s fees.” 28 U.S.C.
§ 2412(d)(2)(A). Plaintiff bears the burden of showing that the hours requested are

reasonable. Sddensley v. Eckerhari61 U.S. 424, 434 (1983). Reasonable

hours are billable hours. SPerkins v. Mobile Hous. Bd847 F.2d 735, 738

(11th Cir. 1988).

The Commissioner contends that Pifits counsel’s expenditure of 43.2
hours for reviewing the administrativecoed, conducting lgal research, and
drafting Plaintiff's initial and reply befs and 3.6 hours for “Administrative
Services,” is not reasonable. Specificahe Commissioneargues that the 43.2
hours spent for the pleadings filed excet@samount that is reasonable for the
legal services required aadtually rendered. The @onissioner observes that
Plaintiff's counsel spent 6.1 hours reviag and editing a 25-gg brief after 23.9
hours had already been spent preparmydrafting the brief. The Commissioner
requests the Court excludel hours from the hours exped on the initial brief,

reducing Plaintiffs EAJA award by $7@%B. The Court believes, based on its



practice experience and experience reugwee applications in the past,
including applications for reimbursementfeés in social secily cases, that the
time incurred to perform these routine legatvices is excessive and further finds
that 36 hours is the number of hougasonably necessary to perform the tasks
reflected in counsel’s billing statemefts.

B. EAJA Hourly Rate

The EAJA provides that “attorney feskall not be awarded in excess of
$125 per hour unless the coddtermines that an increase in the cost of living
[from March 1996] justifies a higheeé.” 28 U.S.C. 2412(d)(2)(A)(ii); United

States v. Aisenber@58 F.3d 1327, 1342 (11th Cir. 2004 this case, the parties

agree that a cost of livinigcrease justifies a higher fee proportional to the increase
in the Consumer Price Index (“CPI”), aonthly calculation of the prices paid by
urban consumers for a representabasket of goods and services. Seuted

States Department of Labddureau of Labor StatisticEonsumer Price Index,
http://www.bls.gov/cpi/. The Commissiongoes not contest the hourly rate used
by Plaintiff to calculate her fee reque#tpplying the hourly rate to the 36 hours

the Court determines is reasonable in taise, the Court conales that attorney’s

> See, e.gBrooks v. BarnhartNo. 04-2526-CM, 2006 WL 3027975, at *2

(D. Kan. Sept. 25, 2006) (stating that number of attorney hours typically expended
in social security caseslietween thirty and forty); San Filippo v. Sec'’y of Health

& Human Serv,.564 F. Supp. 173, 177 (E.D.N.¥983) (approving 41 hours).
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fees should be awarded in the amount of $6,213..80.

C. AdministratiorFees

The Court does not allow fees for aflthe “Administrative Time” claimed
by Plaintiff’'s counsel, including the hours she claims spending to review “federal
forms” and to perform a “Federal Debt&ik.” Based on the descriptions of the
other administrative services penfwed, the Court approves 2.4 hours for
administrative services, an amount thmu@ determines, based on its experience in
reviewing bills for legal services, is resmble under the circustances here. The
Court approves these services to bepensated at a raté $80.00 per hour,
which is reasonable in this award localityr total administration fees of $192.60.

D. Payment of EAJA Fees

In her declaration, but not her motid?laintiff's counsel has requested that
any awarded EAJA fees be paid directhhar, rather than to Plaintiff [18 at 1].

The Supreme Court recentigld in_Astrue v. Ratlifthat the prevailing party, not

® The Court notes that Plaintiff's cowislaimed .2 hours tprepare her pro hac
vice application and another .1 to revidwe online order granting her pro hac vice
status. These entries alonghwher claim of 3.8 hours of administrative time show
only 3.6 hours are recorded, evidencat the hours claimed were not claimed
carefully.

* The cost of $15.00 t®erve the summons and coniptas not contested and
thus is allowed.



the prevailing party’s counsel, is eligiliterecover attorney fees under the EAJA

as part of the party’s litigattoexpenses. Astrue v. Ratjiff U.S.  ,130 S. Ct.

2521, 2526-27 (2010) (citing 28 U.S.&£2412(d)(1), (d)(2)(A)); see alfanola

Land Buying Ass'n v. Clark844 F.2d 1506, 1509-11 (h1€Cir. 1988) (awarding

EAJA fees to the prevailing plaintiffiot its counsel, in accordance with the

specific language of the EAJA). Thdeventh Circuit in Reeves v. Astrue

reaffirmed that the plaintiff, not the phiff's attorney, is the “prevailing party”

within the meaning of thEAJA. Reeves v. Astrué&26 F.3d 732, 736 (11th Cir.

2008). The Reevesourt stated that the EAJA aig “plainly contemplates that
the prevailing party will look to the oppmg party for costs incurred, while
attorneys and other service providerssitriook to the [prevailing] party for
compensation for their services.” Id.

The Supreme Court in Ratliicknowledged that untl006, the government

“frequently paid EAJA fees in social seity cases directly to attorneys”; however,
since 2006, the government has contintieddirect payment practice “only in
cases where the plaintiff do@ot owe a debt to the government and assigns the

right to receive the feds the attorney.” Ratliff130 S. Ct. at 2528-29 (internal



quotation marks omitted).In light of Ratliff, the Court determines that the award
of EAJA fees is required to be madeMaintiff as the prevailing party and that the
award shall be in the forwf a check payable to Plaiff, as payee. The check
shall be sent to Plaintiff's counsel for delivery to Plaintiff. The check will be in the
total amount of $6,418.80.
[I.  CONCLUSION

For the reasons stated above,

IT ISHEREBY ORDERED that Plaintiff's Motion for Attorney’s Fees
pursuant to the Equal Access to Jusfice (“EAJA”), 28 U.S.C. § 2412 [18] is
GRANTED and Defendant iBIRECTED to transmit to counsel for Plaintiff a

check in the amount of $6,418.80, phlgato Plaintiff, as payee.

®> The rulings in Ratlifand Reeveboth support that an and of EAJA attorney’s
fees may be offset by the government vehidie plaintiff owes a pre-existing debt
to the United States. Sé&atliff, 130 S. Ct. at 2524 (discussing government’s
authority to use administrative offsets); Ree&*5 F.3d at 732 n.3 (finding that
the EAJA attorney fee award was subgecthe plaintiff's debt under the Debt
Collection Improvement Act, 3W.S.C. 88 3701, 3716(a)); see a&bC.F.R.

§ 285.5 (detailing the centralized offsetfefieral payments to collect nontax debts
owed to the United States). An offsenot at issue in this matter.




SO ORDERED this 24th day of January, 2014.

Witkionm b, Mifan
WILLIAM S. DUFFEY, JR.
UNITED STATES DISTRICT JUDGE




