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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

TERRY BUTLER,
Plaintiff,
V. 1:12-cv-2743-WSD

MIRIAM CARRERO, CRP
HOLDINGSA-2, SCOTT
PURCELL, HEATHER MARTIN,
TIFFANY MACBETH, and
JACKIE BARBOUR,

Defendants.

OPINION AND ORDER

This matter is before the Court Befendants Miriam Qaero (“Carrero”),
CRP Holdings A-2 (“CRP Holdings”), Sttd”urcell (“Purcell”), Heather Martin
(“Martin”), Tiffany Macbeth (“Macbeth”)and Jackie Barbour’'s (“Barbour”)
(collectively, “HPA Defendats”) Motion to Dismiss [15] Plaintiff Terry Butler’s
(“Plaintiff” or “Butler”) Complaint [3] and First Amended Complaint [10]. Also
before the Court are Plaintiff's Motions Amend his Complair{23], [28], [48],
[56]; Motion to Certify Class [26]; and Mion for Reconsideration [27] of the
Court’s January 3, 2013, Order denyingiRliff's motion to appoint counsel.

Also before the Court are Plaintiff’'s Motis to Compel Discovery [29], [46], [50];
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Motions for Sanctions [30] and Defadlldgment [54] for Diendants’ alleged
“discovery misconduct;” rad “Motion for a Mandatonettlement Conference”
[43].

l. BACKGROUND

This is a case alleging discriminai and sexual harassmerising from
Plaintiff's tenancy at Holland Park Aparémts (“HPA”), an apartment complex in
Lawrenceville, Georgia, that is owned and managed by the HPA Defendants.

In September 2010, Plaintiff contadtProMove, Inc. (“ProMove”), an
apartment locator company, seekan apartment to rent (Beorgia. [28 at 29].
Plaintiff asserts that he told ProMotkeat he required a ground-floor apartment
due to his mobility disability. [28 &9]. ProMove contacted HPA, and on
September 12, 2010, Carrero, an HPA Leg#igent, showed Plaintiff apartment
5102, a ground-floor apartment. [28 at 30, 32].

Before executing a lease agreemerd|riiff visited HPA again and spoke
with Purcell, the HPA Property Magar, and Barbour, another HPA Leasing
Agent. Plaintiff asserts that Purcell aBdrbour “stated to Plaintiff: 1) Can they
pay Plaintiff to read themlaed time [sic] story. 2) Youe Plaintiff, [sic] voice is

so sexy. 3) I'd pay for more than that.” [10 at 4].



On September 27, 2010, Butler exedusdlease agreement for apartment
7006 at HPA. [31 at 4]. Apartment 7006 is atace level apartment that requires
navigating a flight of stairs to access. [Id.].

After moving into the apartment, Pl&iih claims he became upset about the
inaccessibility of his apartment, the nofdhe neighboringhildren, and trash
left outside of his apartment. [10 at 3Dn October 13, 201@Jaintiff submitted a
complaint to HPA complaining of spedfinstances involving the noise and the
trash and requesting that he moved to another apartmefi31 at 13]. Plaintiff
did not complain about the inasshility of his apartment.

“Defendants® offered to allow Butler to tragfer apartments at a cost of
$500, and refused Plaintiff's request to veathe transfer fee @llow him to pay
the fee in installments. [3 at 4; 10 at 148;at 4]. Plaintiff claims that his request
for an accommodation was deniegthuse management became hostile and
discriminatory due to his complaints angerion of Purcell’'sadvances. [28 at 13,

37].

! It is not clear how or why Plaintifigreed to rent apartment 7006 instead of

5102. It appears that Purcell or Barbour at some point showed Plaintiff additional
apartments available for rent at HPA, including unit 7006.

2 Plaintiff refers generally to “Defelants” throughout his filings and often

fails to identify which defendant comitted what allegedlyvrongful conduct.



On November 5, 2019Plaintiff sent to “Laramar Inc., Corporate
Office/Holland Park mgr. [sic]” a lettaromplaining about the noise, trash, and
safety of his apartment and requesting toteate his lease artd use his security
deposit to cover the remaindertbe lease. [31 at 15-18]Plaintiff also
commended Carrero’s efforts to remedy his f@ots with the noise and trash. [Id.
at 16]. Plaintiff again did not mentidhe inaccessibility of his apartment.

Plaintiff did not pay rent for the month of November or tender the remaining
one-third of his security deposit. Qtovember 8, 2010, Laramar Management
Services (“Laramar”), HR's management companfiied on behalf of HPA a
dispossessory action against Butlethia Magistrate Court of Gwinnett County

(the “Dispossessory Actiol” [15.6; 28 at 13].

3 Plaintiff’s letter is dated October 25, 2010, but was signed by Plaintiff on

November 5, 2010.
4 Plaintiff's lease agreement statbat “no portion of the Security Deposit
may be applied to rent duagpayable under the Lease .”. [31 at 5]. The Early
Termination provisions in the lease agreetrequire that the renter (1) pay all
monies due, (2) give 60 days notice, gay all rent through the notice period, (4)
pay an additional early termination fead (5) forfeit any security deposit.
[Id. at 7].

Laramar Management Servicesagent for Holland Park Apartments v.
Terry Butler No. 10m40218. The Court may coreidhe copies of the documents
in the Dispossessory Action and the subsequent State Court Action attached to
Defendants’ Motion to Dismiss because thdscuments are central to Plaintiff’s
claims and Plaintiff does not chalige their authenticity._ See, €. §FM
Holdings, Ltd. v. Banc of Am. Secs., LI.600 F.3d 1334, 1337 (11th Cir. 2010);
see alsdHarris v. lvax Corp.182 F.3d 799, 802 n.2 (11th Cir. 1999) (“[A]




On November 19, 2010, Butler filed ldaaswer in the Dispossessory Action
and asserted a counteraagainst CRP Holdingsd Macbeth for “emergency
nuisance violations, violations of ‘Artice’ of the City of Lawrencevilles [sic]
Property Laws and Ordinances,” breacheasftal agreement, breach of contract,
breach of fiduciary duty, “failure to repaequested repairs/complaints,” fraud,
harassment, “tenant abuse” and dietation. [15.6 at 16-25].

On December 1, 2010, afteonducting a hearinghe Magistrate Court
issued a writ of possession to Laramar and denied Butler's counterclaims in the
Dispossessory Action. [ld. at 3].

On January 27, 2011, Butler filed a cdaipt with the U.S. Department of
Housing and Urban Development (“lB)) alleging housing discrimination
against CRP Holdings under the Fairudmmg Act (“FHA”), 42 U.S.C. § 3601 et
seq. [31 at 22]. HUD refermdthe complaint to the Georgia Commission on Equal
Opportunity (“‘GCEQ?”) for investigation[ld. at 22]. Butler amended his
complaint twice, once to add “handicap”thte reasons for discrimination in his
complaint, and once to add defendantsr€a, Barbour, Macbeth, and Martin, an
HPA Property Accountant. [Id. at 39Dn May 9, 2012, the complaint was

reactivated by HUD due to GCEOQO's failureihwestigate the complaint in a timely

document central to the complaint that tleéense appends to its motion to dismiss
is also properly considered, provideatits contents are not in dispute.”).



manner. [Id. at 26], see al@d C.F.R. 115.207(b). Qiuly 26, 2012, HUD issued
its findings that there was no reasonableseao believe that violations of the
FHA had occurred]ld. at 47].

On March 4, 2011, Plaintiff filed ithe State Court of Gwinnett County an
action against Laramar and CRP Holdiagserting claims for breach of implied
warranty of habitability, misrepresentatiin advertising ad sales promotion,
strict liability negligence, breach @farranty, and wrongful withholding of
security deposit (the “State Court Action])15.8 at 2]. OrSeptember 8, 2011,
the court granted summary judgment fordraar and CRP Holdings on the basis
that Plaintiff's claims should have bebrought as compulsory counterclaims in
the dispossessory action. [ld. at 3].

On August 8, 2012, Plaintiff initiated this action by submitting an
Application to Proceed in District Courtitvout Prepaying Fees or Costs [1]. On
September 5, 2012, Magistrate Judge Walter E. Johnson found that Plaintiff met
the financial requirements fan forma pauperis (“IFP”) status, granted his request
to proceed IFP pursuant to 28 U.S.C. § 1915(a), and Plaintiff's Complaint was

submitted to this Court for aivolity determination [2].



In his originalpro se Complaint, Plaintiff assesgtl claims under the FHA and
Title 11l of the Americans with Disabilities AE(“ADA”) against Carrero alleging
that she discriminated against hlioydenying his requests for a ground-level
apartment because ofshnobility disability.

On September 7, 2012, the Court foltidintiff had alleged sufficient facts
in his Complaint to proceed on his FH#d ADA claims against Carrero, ordered
that Plaintiff complete and return sasgiforms, and that sgce be made by the
United States Marshal Service. [4].

On October 9, 2012, Plaintiff filed $iFirst Amended Complaint [10], as
permitted by Federal Rut# Civil Procedure 15(a)(1), adding CRP Holdings,
Purcell, Martin, Macbeth and Jackie Barbour as defendants, as well as additional
claims for sexual harassmteunder the FHA.

On October 9, 2012, Plaintiff also filed his Motion for Appointment of
Counsel [11], which the Coudenied on January 3, 2013 [25].

On October 30, 2012, the HPA Defenttamoved to dismiss Plaintiff's

Complaint and First Amended Complaint [15].

® The Court liberally construed Plaiffits references to Title Il of the Civil

Rights Act of 1968 as alleging a violation of Title 11l of the ADA because Plaintiff
has alleged disability-baseiscrimination in the two counts of his Complaint.

The Court notes that the FHA is also tmoas Title VIII of Civil Rights Act of

1964.



On December 14, 2012, Plaintiff fled amended complaint [23]. Because
Plaintiff did not receive the Courtleave or written consent from the HPA
Defendants to file an ameradleomplaint, the Court orded the Clerk of Court to
correct the docket to construe Plainsffiling as a motion for leave to amend.

On February 2, 2013, Plaintiff agairowed to amend his complaint, seeking
to as defendants Shaun Donovan, SegrethHUD, Carlos Asegueda, the Office
of Fair Housing and Equ&@pportunity (FHEO) RegiotV Director, and Bonita
Stanton-Galbreath, HUD investigator {eatively, “HUD Defendants”). [28].
Plaintiff asserts that the HUD Defenda violated 42 U.S.C. § 1983 and 42 U.S.C.
§ 3610(g)(1) during the investigation of his HUD complaint.

On April 15, July 15, and July 26, 2013, Plaintiff moved to amend his
complaint to add Dan Dretler (“Dretler¥,ice President of CRP Holdings, as a
defendant. [48; 56; 58].

Construing higro sefilings liberally and as a whole, Plaintiff appears to
assert claims for discrimination and sexual harassment under the FHA, violations
of the ADA and Section 504 of the Rehabilitation Act, 29 U.S.C. § 794, and state

law claims for breach of implied warrgnbreach of contract, constructive

7 42 U.S.C. § 3610(g)(1) requires, amongeos, that the Secretary of HUD
notify a complainant of his reasonable cadseision within 100 days of the filing
of a complaint.



eviction, breach of warranty of quiet gession, breach of implied covenant of
good faith and fair dealing, wrongfeviction, fraud and negligent
misrepresentation.

The Court first considers Plaintifflmotion to amend his complaint to add
the HUD Defendants as def#ants in this action.

[I. DISCUSSION
A. Plaintiff's Motion to Add the HUD Defendants

Rule 20 specifies who may be joineddegendants in a particular case, and
states that:
Persons . . . may be joined ineoaction as defendants if: (A) any
right to relief is asserted agairtsem jointly, severally, or in the
alternative with respect to or ang out of the same transaction,
occurrence, or series of transans or occurrences; and (B) any
guestion of law or fact common to all defendants will arise in the
action.

Fed. R. Civ. P. 20(a).

The Court finds that the HUD Defendarmtre not proper parties to be joined
as defendants in this action. Thase involves alleged discrimination and
harassment by the HPA Defendants thaturred from September to December
2010, while Plaintiff lived at HPA. Plaintiff's proposed claims against the HUD
Defendants arise from the investigatimnHUD and GCEO, from January 27,

2011 to July 26, 2012, of Plaintiff'dlagations against the HPA Defendants.



Plaintiff's proposed claims againsetiiUD Defendants do not arise out of the
same transaction or occurrengs his claims against thki?A Defendants. Plaintiff
does not assert, and the facts do nppsrt, that the HUDefendants and the
HPA Defendants are jointly or severally lialib Plaintiff, and Plaintiff fails to
show that questions of law or fact commmto the all defendants will arise in this
action. Simply put, Plaintiff's proposediaims against the HUD Defendants are
separate and discrete issues unrelat&ddmtiff's assertions against the HPA
Defendants in this actioh Plaintiff's Motion to Amend to Add the HUD
Defendants [28] is required to be denfed.

B. HPA Defendants’ Motion to Disiss for Failure to State a Claim

1. Legal Sandard
The law governing motions to dismigarsuant to Rule 12(b)(6) is well-
settled. Dismissal of a complaintappropriate “when, on the basis of a

dispositive issue of law, no constructiontleé factual allegations will support the

8 That the three additional “amendmeérntsPlaintiff's complaint filed after

he moved to add the HUDefendants do not include any assertions against the
HUD Defendants, and that Plaintiff failed even to include their names in the case
style on the subsequently-filed documents, support that Plaintiff's claims against
the HUD Defendants are not relatedhe claims asserted against the HPA
Defendants.

’ Because the Court findisat the HUD Defendantseanot proper parties to

be joined as defendants in this actittie Court does not consider whether leave
should be granted to allow Plaintiff's proposed amendment under Rule 15 of the
Federal Rules of Civil Procedure.

10



cause of action.” Marshall Cnty. Bof Educ. v. Marshall Cnty. Gas Dist.

992 F.2d 1171, 1174 (11th Cir. 1993).
In considering a motion to dismidhe Court accepts the plaintiff's
allegations as true and catesrs the allegations in the complaint in the light most

favorable to the plaintiff. Sedishon v. King & Spalding467 U.S. 69, 73 (1984);

Watts v. Fla. Int'l Univ, 495 F.3d 1289, 1295 (11th Cir. 2007); see Bis@nt v.

Avado Brands, In¢.187 F.3d 1271, 1273 n.1 (11thrCi999) (“At the motion to

dismiss stage, all well-pleaded faate accepted as true, and the reasonable
inferences therefrom are caonged in the light most favorable to the plaintiff.”).
The Court, however, is notgeired to accept a plaintiff's legal conclusions. See

Sinaltrainal v. Coca-Cola Cdb78 F.3d 1252, 126Q.{th Cir. 2009) (citing

Ashcroft v. Igba) 556 U.S. 662, 678 (2009)), abrogated on other grounds by

Mohamad v. Palestinian Autil32 S. Ct. 1702 (2012). Nor will the Court “accept

as true a legal conclusion coudhes a factual allegation.” S8ell Atl. Corp. v.
Twombly, 550 U.S. 544, 555 (2007). Ultimatetiie complaint is required to
contain “enough facts to state a clainrebef that is plausible on its face.”

Twombly, 550 U.S. at 57¢°

10 The Supreme Court explicitly rejectdd earlier formulation for the Rule

12(b)(6) pleading standard: “[T]he accepted rule [is] that a complaint should not
be dismissed for failure to state aioh unless it appears beyond doubt that the

11



To state a claim to relighat is plausible, the a@intiff must plead factual
content that “allows the Court to drawetreasonable inference that the defendant
is liable for the misanduct alleged.”_Igbab56 U.S. at 678. “Plausibility”
requires more than a “sheer possibilitatth defendant has acted unlawfully,” and
a complaint that alleges facts that are “merely consistent with” liability “stops
short of the line between possibility and pléulgy of ‘entitlement to relief.” _Id.
(citing Twombly, 550 U.S. at 557). “To surviveraotion to dismiss, plaintiffs
must do more than merelyas¢ legal conclusions; theye required to allege some
specific factual bases for those conclusionface dismissal of their claims.”

Jackson v. BellSouth Telecomm372 F.3d 1250, 1263 (11th Cir. 2004)

(“[Clonclusory allegations, unwarranteddietions of facts or legal conclusions
masquerading as facts will not preveismissal.”) (citations omittedy.
Complaints filedpro se are to be liberally construed and are “held to less

stringent standards than formal pleayt drafted by lawyers.” Erickson v.

plaintiff can prove no set of facts inort of his claim which would entitle him

to relief.”” Twombly, 550 U.S. at 577 (quoting Conley v. Gibs865 U.S. 41,

45-46 (1957)). The Court decided thitis famous observation has earned its
retirement.” _Id.at 563.

1 Federal Rule of Civil Prmedure 8(a)(2) requires the plaintiff to state “a short
and plain statement of the claim showing that the pleader is dnttlelief.” Fed.

R. Civ. P. 8(a)(2). In Twomblythe Supreme Court recoged the liberal minimal
standards imposed by Federalle 8(a)(2) but also acknowledged that “[flactual
allegations must be enoughrtose a right to relief abovedtspeculative

level . . ..” Twombly 550 U.S. at 555.

12



Pardus551 U.S. 89, 94 (2007) (citations anternal quotation marks omitted).
Nevertheless, pro se plaintiff must comply with the threshold requirements of
the Federal Rules of Civilrocedure. “Even thoughpao se complaint should be
construed liberally, aro se complaint still must site a claim upon which the

Court can grant relief.”_Grigsby v. Thom&®6 F. Supp. 2d 26, 28 (D.D.C.

2007). “[A] district court does not havWieense to rewrite a deficient pleading.”

Osahar v. U.S. Postal Ser297 F. App’x 863, 864 (11th Cir. 2008).

2. Analysis

a. Discrimination under the Fair Housing Act

The FHA prohibits discrimination, on thedia of a disability, in the sale or
rental of housing. Se#2 U.S.C. 8§ 3604(f). Discrimation prohibited by the FHA
includes the refusal to make reasonaaeommodations in the “rules, policies,
practices, or services, whench accommodations may hecessary to afford [the
handicapped individual an] equal oppunity to use and enjoy a dwelling.”

42 U.S.C. § 3604(f)(3)(B). Specificallyjandlord is liable under the FHA if it
“[1] refus[es] to make [2] reasonablecammodations in rules, policies, practices,
or services, when such accommodatif@jsnay be necessary to afford [a

handicapped] person equal oppaoity to use and enjoy @wvelling[.]” Schwarz v.

13



City of Treasure Islanb44 F.3d 1201, 1218-19 (11th Cir. 2008) (first, third,

fourth, and sixth alterations in origl) (quoting 42 U.S.C8 3604(f)(3)(B)).

Plaintiff asserts that the HPA Defendafidenied his request to transfer to
an accessible apartment unit to accardate his housing disability needs” and
“attempted to charge a special fee for acemudations to the disable [sic] Plaintiff
in the amount of $500.13 at 4; 10 at 1-2].

On October 12, 2013, Plaintiff sent to “Holland Park Staff in charge” his
“Formal Complaint,” which states:

Dear Staff,

In the short time | have lived hei®m day one | have been made

very uncountable [sic] with the rs& of kids running up and down the

stairs. The trash has also causeéry nasty environment by the kids

playing below my window and h&gcome like a nge dump. Please

move me to another apartment.
[31 at 13]. Plaintiff also states in Hester that “kids above the stairs was [sic]
eating candy and tossing the rapperis][sn the ground,” and that “some-one
[sic] threw a full-soda [sic] eaat [his] door.” [Id.].

On November 5, 2010, Plaintiffseto “Laramar Inc., Corporate
Office/Holland Park magr. [sic]” his “Coplaint and 60 Day Notice to Quit,” which

states:

| have been seriously bother [sim} the noise, abuse, and outrageous
answers and treatment | get for complaining about the problems.

14



Every day the kids where I live rdrom the 3rd floor to the bottom
floor stomping as hard as they aamthe stairs. The kids also throw
trash from the 3rd floor to the bottom making the place look like
garbage site. | did say please do dothat and that night some [sic]
threw a soda can full of soda agstimy door and ran. | told
management and was told thak vianted to move to another
apartment it would cost $500.00 dofla Now | feel that | should not
have to pay for what | was toldowld be a clean, quiet and safe place
to live. | feel by telling me thishave been taken advantage of and
Holland Park has misrepresented wited company. [sic] ...

| also would like to let corporate knavat my leasing specialist, ie

[sic] Mrs. Miriam Carrero did a gre@b in attempting to correct the

problem | have been having hereHailland Park, but | have made up

my mind to give my 6@ay notice and move.
[31 at 15-16].

Plaintiff does not allege, and tdecuments he submitted do not support,
that Plaintiff told the HPA Defendantstae time he made the request that he
wanted to change apartments becaugesomobility disability. Rather, Plaintiff

stated that he wanted to change apants because of problems with his

neighbors, noise and trahThat the HPA Defendants, unaware that Plaintiff was

12 SeeGriffin Indus., Inc. v. Irvin 496 F.3d 1189, 1206 (11th Cir. 2007) (“Our
duty to accept the facts in the complaint as true does not require us to ignore
specific factual details of the pleading in favor of general or conclusory allegations.
Indeed, when the exhibits contradict tteneral and conclusoajlegations of the
pleading, the exhibits govern.”); Assdguilders, Inc. vAla. Power Cq.505 F.2d

97, 100 (5th Cir. 1974) (“Conclusory allegations and unwarranted deductions of
fact are not admitted as truespecially when such cdaosions are contradicted by
facts disclosed by a docemt appended to the complaint. If the appended

15



requesting an accommodation because of Behdlity, told Plaintiff that there was
a $500 charge to change apartments isufficient to supporan FHA claim._See
Schwartz 544 F.3d at 1219 (“Simply put, a plaintiff must actually request an

accommodation and be refused in order to bring a reasonable accommodation

claim under the FHA.”); Hawn v. Shome¢ Towers Phase 1 Condo. Ass’n |nc.
347 F. App’x 464, 468 (11th Cir. 2009) (Plaffis letter with unclear explanations
to the nature and extent of his disabiltyd inconsistent reasons for requesting an
accommodation did not inform defendafithe necessity of the accommodation);

Colon-Jimenez v. GR Mgmt. Cor@218 F. App’'x 2, 3 (1st Cir. 2007) (“A routine

or ‘mundane’ request, such as a requestatosfer to a different apartment, does
not rise to the level of a request Bbreasonable accommodation unless the
plaintiff specifically explains ‘how thaccommodation requested is linked to some
disability.™). Plaintiff fails to allegefacts sufficient to support a claim for
discrimination under the FHA and thakaim is required to be dismissed.

b. Sexual Harassment undke Fair Housing Act

Section 818 of the Fair Housirgt, 42 U.S.C. 8§ 3617, provides:

It shall be unlawful to coerce, intidate, threaten, or interfere with
any person in the exercise ofj@ment of, or on account of his
having exercised or enjoyed, @n account of his having aided or

document . . . reveals facts which foreeloscovery as a matter of law, dismissal
Is appropriate.”).

16



encouraged any other person in thereise or enjoyment of, any right
granted or protected by section 368804, 3605, or 3606 of this title.

42 U.S.C. § 3617. Section 3604 prohipasong others, discrimination on the
basis of sex in the rental of housing. 41 U.S.C. § 3604.

Plaintiff asserts that “Defendant’s [p&tated to Plaintiff: 1) Can they pay
Plaintiff to read them a bedte [sic] story. 2) Your i®laintiff, [sic] voice is so
sexy. 3) I'd pay for more thahat.” [10 at 4]. Plaiff conclusorily asserts that
“[tlhe statements are clearly sexuahiature and inapproptig for a [disability
housing person] to have to be subjedtednwelcome sexual advances is a
Violation Under Section 818 of ¢hFair Housing Act.” [Id.].

It is well-established that annoying offensive conduct “does not involve
the type of serious, persistent, axglecitly humiliating or threatening conduct

that is actionable as sexual harassmédrrddliaferri v. Winter Park Hous. Auth.

486 F. App’x 771, 774 (11th Cir. 2012nd that “simple teasing, offhand
comments, and isolated incidents (unledseeely serious)” are not sufficient to

support a claim for sexual harassméidtagher v. City of Boca Ratoh24 U.S.

775, 788 (1998)° “Sexual harassment constitsitgex discrimination only when

13 In sexual harassment cases urider=HA, courts often rely on sexual

harassment cases arising under Tleof the Civil Rights Act, 42 U.S.C.
88 2000e et segbecause the conduct at issue in the housing setting is similar to
that in the working environment and similaterests are subject to legal protection

17



the harassment alters the terms or conditions of” the activity protected by the

statute._Mendoza v. Borden, Int95 F.3d 1238, 1245 (11th Cir. 1999)
(discrimination alleged under Title VIl)Here, Purcell and Barbour’s statements
were, at most, arguably sexual in natanel the alleged harasent occurred once.
While their statements may have been uncdaitdintiff fails to allege conduct that
Is “sufficiently severe and pervasive” $apport a claim of sexual harassment. See

DiCenso v. Cisnerqg®5 F.3d 1004 (7th Cir. 1996) (single incident of landlord’s

sexual harassment of tenant—vaguely inviting tenant to exchange sex for rent,
while caressing tenant’s arm anack—did not support claim for sexual
harassment); cMendoza 195 F.3d at 1247 (in Title VHction, supervisor’s acts
of rubbing his hip against plaintiff's piwhile touching heshoulder and smiling,
looking at her groin area while making afng sound, and “constantly” staring
and following her, over an eleven-monthipd were not sufficiently severe and

pervasive); Henderson v. Waffle House, Ji&38 F. App’x 499, 502 (11th Cir.

2007) (in Title VII action, egn if calling plaintiff “Ddly,” commenting that he

would get in trouble if he said whyaghtiff's presence made him nervous, and

under both acts. See, €.BiCenso v. Cisnere96 F.3d 1004 (7th Cir. 1996); cf.
Tagliaferri 486 F. App’x 771 (applying Title N sexual harassment standards to
sexual harassment claim under FHA, whemigmagreed that sexual harassment
under the FHA must be “sufficiently were and pervasive” as in employment
discrimination actions).

18



pulling plaintiff's hair were sexual in nate, the incidents did not rise to the level
of “sufficiently severe and pervasive™.

To the extent Plaintiff also athes a claim for “quid pro quo” sexual
harassment under the FHA, Plaintifii$ato show that the HPA Defendants
conditioned his occupancy on compliance with theigaitesexual advances or
that he would have been offered an gihtvel apartment only if he had consented
to Purcell’s and Barbour’s alied sexual advances. Tagliafed®6 F. App’x at
774 (plaintiffs’ assertion that their leasas not renewed because of previous
sexual relationships wittnaintenance man did noag a claim for quid pro quo
harassment under FHA; plaintiffs did ndlege that their lease would have been

renewed had they consented to unwelesexual advances); Honce v. Vjgil

1 F.3d 1085 (10th Cir. 1993) (tenant failedstate a claim for sexual harassment
under FHA where landlord did not refuserémt mobile home to plaintiff or evict

any other tenants when they rejected his alleged sexual@b)aGrieger v.

14 Plaintiff also asserts in his Response that Purcell “went out of his way to

speak to Plaintiff and be noticed,” thed “yelled out at Plaintiff, ‘Ok!! See you
soon!! Ok! Take care!!,” anthat he told Plaintiff that he “should come in the
office on Saturday because it will not [s&c] so many people here, and plus the
[rental] application will takea couple of hours to fill out.[16 at 7-9]. To the
extent Plaintiff alleges that Purcell svdnappropriately and sexually coming on to
him” and show that Purcell’s “plan wé&s be alone with Plaintiff in a sexual
manner,” these statements do not invaeaduct of a sexual nature and are not
sufficient to support a claim faexual harassment under the FHA.

19



Sheets689 F. Supp. 835 (N.D. Ill. 1988k(iant stated a claim for sexual
harassment under FHA where landlaiiiégedly demanded sexual favors from
tenant and told her compfiee was a condition of contiad tenancy; when tenant
refused, landlord harasstahant by refusing to repair house, damaging the
property, threatening not to renew leasel forcing tenant to give up dog).
Plaintiff does not allege facts sufficient to support that the HPA Defendants
coerced, intimidated, threated, or interfered with &intiff's rights under the

FHA. See42 U.S.C. 8 3617; Sporn @cean Colony Condo. Ass’&. Supp. 2d

244, 251 (D. N.J. 2011) (“Section 3617edmot, however, purport to impose a
code of civility on those dealing wiithdividuals who have exercised their FHA
rights.”); cf. Mendoza 195 F.3d at 1245 (“Althoughifle VII's prohibition of sex
discrimination clearly includes sexualrbasment, Title Vlis not a federal

‘civility code.’). Plaintiff fails to sate a claim for sexual harassment under the
FHA and this claim is iguired to be dismissed.

C. Violations of the AIA and the Rehabilitation Act

The ADA does not apply to residentiacilities such as apartments. See

Regents of Mercersburg CollegeRepublic Franklin Ins. Cp458 F.3d 159, 165

(3rd Cir. 2006) (“residential facilities sh as apartments and condominiums are

.. . hot subject to ADA contiance”); Indep. Hous. Servs. of S.F. v. Fillmore Citr.
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Assocs, 840 F. Supp. 1328, 1344 (N.Dal. 1993) (“apartments and
condominiums do not constitute public acenadations within the meaning of the
Act”). Holland Park is an apartmecwmplex and the ADA therefore does not
apply. Plaintiff has not, and cannot, state a claim against the HPA Defendants for
violation of the ADA. This clan is required to be dismissed.

To the extent Plaintiff alleges a claim under Section 504 of the
Rehabilitation Act, 29 U.S.C. § 794, Plaintifbes not allege that Holland Park is a
program or activity receiving federal financial assistance. 29d¢.S.C. § 794
(prohibiting discrimination on the basis @fperson’s disability in “any program or
activity receiving Federalriancial assistance or undery program or activity
conducted by any Executive agency or by thited States Postal Service.”).
Plaintiff fails to state a claim for lief under Section 504 of the Rehabilitation Act
and this claim also is required to be dismissed.

d. Statdaw claims

Plaintiff appears to assert claimsder Georgia law for breach of implied
warranty, breach of contract, construetewviction, breach of warranty of quiet
possession, breach of implied covenafigood faith and faidealing, wrongful
eviction, fraud and negligent misrepretdion. The Court has dismissed

Plaintiff's federal claims. “A districtourt may decline texercise supplemental
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jurisdiction over a [state lawglaim . . . if . . . the district court has dismissed all
claims over which it has original jurisdioti . . . .” 28 U.S.C8 1367(c)(3). “The
decision on [whether to retain jurisdictiomer the state-law claims] should be and

is vested in the sound discretion of thstdct court.” Rowe v. City of Fort

Lauderdale279 F.3d 1271, 1288 (11th Cir. 2002). See genelalited Mine

Workers of Am. v. Gibbs383 U.S. 715, 726 (1966) (“Gamly, if the federal

claims are dismissed before trial, etkaugh not insubstantial in a jurisdictional
sense, the state claims should be disrdissewell.”). The Eleventh Circuit has
“encouraged district courts to dismisyyaemaining state clans when . . . the

federal claims have been dismissed pidotrial.” Raney vAllstate Ins. Cq.370

F.3d 1086, 1089 (11th Cir. 2004) (periam) (citing L.A. Draper & Son v.

Wheelabrator—Frye, Inc735 F.2d 414, 428 (11th Cir.1984 The Court declines

to exercise supplemental jurisdiction oraintiff’'s remaining state law claims

and these claims are dismissed without prejutficé.

> The Court has determined that Ptdfriails to allege facts sufficient to

support a viable federal claim andsl@eclined to exercise supplemental
jurisdiction over Plaintiff's remaining s&ataw claims. Th€ourt need not, and
does not, address the HPA Defendantteeotirguments for dismissal based es
judicata, insufficient process and infigient service of process.

16 Plaintiff seeks to add Dretler aslefendant in this action and to assert
claims for violation of the FHA, ADAand Rehabilitation Act against him based
on the same conclusory assertions Rifhimakes against the HPA Defendants.
The Court has found that Plaintiff fails &llege facts sufficient to support his
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[11. CONCLUSION

For the foregoing reasons,

IT ISHEREBY ORDERED that Plaintiff's Motion to Amend his
Compilaint [28] to add the HUD DefendantENIED.

IT ISFURTHER ORDERED that Defendants’ Motion to Dismiss [15] is
GRANTED. This action iDISMISSED.

IT ISFURTHER ORDERED that Plaintiff's Motions to Amend his
Complaint [23], [48], [56]; Motion to Certify Class [26]; Motion for
Reconsideration [27]; Motiornt® Compel Discovery [29]46], [50]; Motions for
Sanctions [30] and Detfi#t Judgment [54]; and “Motion for a Mandatory

Settlement Conference” [43] abENIED ASMOOT.

claims for violation of the FHA, and th&laintiff has not, and cannot, assert a
viable claim under the ADA or Rehabilitan Act. Plaintiff's proposed

amendment seeking to assert these claigasnst Dretler fiés to allege any
additional facts to support his claims. BRtdi's Motions to Amend to Add Dretler
as a Defendant [48, 56] adlenied as futile._See, e.orbus v. Sears Roebuck &
Co,, 30 F.3d 1402, 1405 (11th Cir. 1994) (“DistrCourts have lmad discretion to
grant or deny leave to amend. In theexce of undue delay, bad faith, dilatory
motive or undue prejudice, lea¥o amend is routinely granted.”) (citing Foman v.
Davis 371 U.S. 178, 182 (1962)); Hall ¥nited Ins. Co. of Am.367 F.3d 1255,
1262-63 (11th Cir. 2004) (“[A] district coumay properly deny leave to amend the
complaint under Rule 15(a) wh such amendment would fugile. . . . [D]enial of
leave to amend is justified by futility veh the complaint as amended is still
subject to dismissal.”). Because theu@ concludes that Plaintiff's proposed
amendments would be futilthe Court does not consider whether Dretler would be
properly joined as a defendant in this action.
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SO ORDERED this 12th day of September, 2013.

Witkiane b Mo

WILLIAM S. DUFFEY, JR.
UNITED STATES DISTRICT JUDGE
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