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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

KAMINA PINDER and SCOTT
SIGMAN,

Plaintiffs,
V. 1:12-cv-3300-WSD

JOHN MARSHALL LAW
SCHOOL, LLC, and JOHN
MARSHALL LAW SCHOOL,

Defendants.

OPINION AND ORDER

This matter is before the Court on §istrate Judge Justin S. Anand’s Non-
final Report and Recommendation (“R&H79] on Defendant John Marshall Law
School, LLC’s Motion forSummary Judgment [57].

l. BACKGROUND
A. Factd

Plaintiffs Kamina Pinder (“Pinder'and Scott Sigman (“Sigman,” and

together “Plaintiffs”) areex-employees of Defendadhn Marshall Law School,

! The facts are taken from the R&R and teeord. The Court finds no plain error
in the facts. To the extettiat the parties have not objected to any specific facts
determined in the R&R, the Court adopts them. Garrey v. Vaughn993 F.2d
776, 779 n.9 (11th Cir. 1993).

Dockets.Justia.com


http://dockets.justia.com/docket/georgia/gandce/1:2012cv03300/187669/
http://docs.justia.com/cases/federal/district-courts/georgia/gandce/1:2012cv03300/187669/87/
http://dockets.justia.com/

LLC (“Defendant” or “JMLS”). On Augusl, 2006, Pinder, an African-American
female, began working for JMLS as Associate Professor of Legal Skills. On
July 1, 2007, Sigman, a white malegba working for JMLS as an Associate
Professor of Legal Skills.

In the fall of 2006, Pinder applied for a tenure-track position. In early 2007,
Dean of JMLS Richardson Lynn (“Deanyhn”) told her that her application was
denied. Pinder complained to Ddamn that she believed she had been
discriminated against basen her race when she svaot moved to the tenure
track. Pinder drafted a report to the Amnean Bar Association pointing out what
she believed to be patterns of racedzhdiscrimination at JMLS, and she
forwarded the draft to Dean Lynn, JMIB®ard of Directors member Kevin Ross,
and Dr. Michael Markovitz, who was théme chairman of the Board of JMLS.
During the 2007-08 academic year, Pinaapplied for a tenure-track position to
teach doctrinal legal coses, and she receiveabstantial support for her
application. She was offered, and she accepted, a tenure-track position for the
2008-09 academic year. She was assignéekith doctrinal courses, and a legal
skills class.

On June 14, 2010, Pinder svaxtended an offer tontinue teaching on the

doctrinal tenure track. In the offlatter from Dean Lynn, Dean Lynn stated:



“These responsibilities are set forth geadly in the Faculty Handbook and include
your obligation to engage in teaching, scholarship, and service. Regularly
engaging in law practice, having an onfgprelationship with a law firm or
business, being listed orlaw firm letterhead, or hang a professional telephone
listing is not permitted.”

On June 14, 2010, JMLS renew®igman’s contract for the 2010-11
academic year. Sigman’s offer letbecorporated the Faculty Handbook (“the
Handbook”) by reference and also stated that “[rlegularly engaging in law practice,
having an on-going relationship with a léwn or businessheing listed on a law
firm letterhead, or having a professibteephone listing is not permitted.”

During the 2010-11 academic year, Plaintiffs held probationary, full-time
appointments with JMLS. Their appointnie were subject to renewal or non-
renewal each academic year, pursuarsection 405(c) of the Handbook.

1. Plaintiffs’ Discrimination Claims

During the spring and summer of 20Bnder and Sigman began organizing
a for-profit company called Law 8ool Advantage (“LSA”), a summer
preparation program for incoming law studen®aintiffs planned for LSA to be a
one-week summer program in which studemtsild learn basic law school skills,

including how to read a case and how titeva case brief. Plaintiffs intended to



launch the company in July, 2011. Iretsummer of 2010, Pinder spoke to Dean
Lynn about starting a summer preparation course for incoming law students, and
Dean Lynn said it was a “good concepDean Lynn understood Pinder’s inquiry
to be a “very preliminary conversation.”

Pinder alleges that she preserttedidea to Dr. Markovitz, and Dr.
Markovitz gave her permission to stare gorogram. Dr. Markovitz has no specific
recollection of this conversation and stgty denies giving Pinder permission to
start a business around this concept. Nlarkovitz testified at his deposition that
he “would have told [Pinder] whateverestvant[s] to do to make more money at
the school, [she has] got tdkdo the dean about it.”

Plaintiffs created and launched LSAdaits website using JMLS computers.
They opened a post office box and obtaiagdlephone number for the business.
Plaintiffs also advertised to studewis LSA’s website and on Facebook, and filed
a Certificate of Organization, Articles @rganization, and Annual Registration for
the company. Plaintiffs do not dispulat they used JMLS property to launch
LSA, but they contend that they only did so after observing other professors using
JMLS computers for their own business ventures.

Plaintiffs used their JIMLS crederisaand JMLS student testimonials to

promote their business. LSA’s website announced plans “to expand throughout the



Southeastern region” and “gvahe business nationally.”

Plaintiffs worked on LSA the en&r2010-11 academic year. In February,
2011, Dean Lynn became aware of Pl#fisitLSA venture. Defendant contends
that Lynn reviewed LSA’s marketing matds and documents and decided that
LSA conflicted with Plaintiffs’ responsiliiies at JMLS. Defadant also alleges
that Dean Lynn was concerned aboutithpression of unfairness that might be
inferred by the fact that JIMLS professoiftered, albeit for a fee, a preparation
course to those fee-paying JMLS statdeprior to their enroliment.

Defendant argues that the Handbook required Plaintiffs to ask Dean Lynn’s
permission before starting LSA. Plaintiffs do not dispute that they did not obtain
Dean Lynn’s permission before launeyiLSA. They argue, however, that
Section 405(c) of the Handbook only requires faculty to obtain permission for
“consulting,” and not for the type of business Plaintiffs started.

In February 2011, Sigman complained to the Retention, Promotion, and
Tenure Committee at JMLS (the “RPTGd to Dean Lynn that associate
professor Michelle Butts veaengaging in discriminatory practices. Sigman had
received multiple complaints from studgmihat professor Butts discriminated

against them by showing favoritism towdesnale and minority students. Sigman



complained that Butts graded minoritydénts more favorably than non-minority
students.

On February 28, 2011, @nan contends that hpake with Jeff Van Detta,
Chair of the RPTC, and toliim that he believed hend JMLS students were
being discriminated against on the badisace. On March 1, 2011, Sigman
claims he met with Dean Lynn arsdmplained about racial and gender
discrimination directed against him and e@rtstudents. Sigman argued that Butts
had a grading policy that favored minority and female students, and that this policy
was consistent with Butts’s bias agaiSggiman. Sigman argued Butts’s bias was
exemplified in a comment Butts wrote t@8ian, in which she told him, “I'm not
your bitch, Scott.” Defendd contends that Sigman never complained to Dean
Lynn that Butts had discriminated against Sigman personally.

On March 2, 2011, Plaintiffs comtd that Dean Lynn made his non-renewal
decision, as evidenced by an email Degnn wrote to Dr. Markovitz on
March 2, 2011, in which he stated:

Michael, rather than fire Kamirend Scott for cause, | have decided

to notify them that their contrautill not be renewed, as | am doing

with Profs. Marbes and ButtS he faculty handbook has a lot of

process for firing for cause, includj an appeal to the Retention,

Promotion & Tenure Committee, befawa appeal to you. Since |

assume that they will finish otheir courses professionally, other

than trashing me, non-renewal whle] easier and reduces, but does
not eliminate, the threat of litigatiot will cost one more month of

6



pay, since they're entitled to sixamths notices of non-renewal, but |

think that's cheap comparéd the alternativel’m planning to talk to

them tomorrow. Thanks.
(R&R at 20.)

The next day, March 3, 2011, Delaygnn met with Pinder and Sigman
separately and informed thethmt their contracts wodinot be renewed. Dean
Lynn gave Plaintiffs a “non-reewal” letter, which stated that Plaintiffs were not
being terminated for cause, but that they were entitled to know why their contracts
were not being renewed. @letter stated that Plaintiffs’ contracts were not being
renewed because they establishedenghged in a business, which creates
possible conflicts of interest, while @loyed as full-time members of the JMLS
faculty. Pinder’'s non-renewal lettesalstated additional reasons for her
termination, including her allegeddifure to cooperate by submitting an
explanation to the Board of Directors for the proposed Faculty Handbook change
that you supported, and failure to folldaw school policies omake-up classes.”

Defendant contends that no other IMa8ulty members have ever started and

operated a for-profit businesstiout permission from the Deam a former Dean.

2 During the 2009-10 academic year, Pinpimposed a change to the Handbook
that would make it JIMLS policy for IMLSrofessors to get priority over faculty
from other schools for intercession teaghassignments. The faculty at JIMLS
voted in favor of the amendment. Befdine proposal went before the Board, Dr.
Markovitz asked why the proposed chamgmild be good for the institution.
Pinder did not send an explanation to Dr. Markovitz.
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Plaintiffs argue that JMLS’s reasong terminating them were a pretext for
unlawful discrimination because profesg@thleen Burch started and operated a
for-profit business in 2012, and did nosdliss her business with Dean Lynn until
“a few days before Febrnal8, 2013.” Burch, a whiteyroman, began operating a
for-profit bar exam tutoring business in&@enber, 2012. According to Plaintiffs,
Burch obtained from Dean Lynn’s se@®t the contact information of JMLS
students who failed the Georgia Bar Exaation, and used JMLS resources to
send correspondence to those studeBtgch also used the JMLS name on
advertisements for her business. Buselgan soliciting students for her tutoring
business as early as December 11, 2@aintiffs contend that she did not ask
Dean Lynn for permission to start her besis until February 18, 2013. On
June 11, 2013, Dean Lynn téigd at his deposition th&urch first spoke to him
about a bar preparation business “onlyva @iays before February 18, 2013.” On
June 24, 2013, Dean Lynn’s depositiorsweancluded. At the reconvened
deposition, Dean Lynn testified that &wed Burch must havepoken earlier based
on the dates of the emails she sent toesital Burch testified that she spoke to
Lynn about her course in November, 2012, before Burch statdiedisg students.

Plaintiffs contend that LSA and Burchbusiness are substantially similar.

Defendant argues that there are mateliiérences betweeBurch’s business and



LSA. Plaintiffs rely on a February 18013, email exchandeetween Dean Lynn
and Burch to support thatdan Lynn believed the businesseere similar. In the
February 18, 2013, email, Dean Lynn stated:

Kathe [Burch], when yospoke to me about the bar prep business, |

was focused on doing anything tlyaiu wanted to do, but it has been

pointed out to me that | may haaeted inconsistently compared to

Sigman and Pinder. Now that Haeen raised, I'm not sure how to

distinguish the two situations.
(R&R at 36-7.)

On June 11, 2013, Dean Lynn tdstif differently during his deposition,
stating that there were several differes between the two businesses, including
that Burch had asked permission, thatdBls program was “closer to the kind of
teaching we frequently treat as approgrifr consulting[,]” and that Burch had no
intentions to grow her business. #sther differences, Defendant notes that
Burch was a tenured professor, while Riffisi appointments athe time of their
termination were probationary.

2. Plaintiffs’ Breach of Contract Claims

Plaintiffs’ non-renewal letters informeétlem that they would be paid

® In addition to Burch, Plaintiffs point tother professors they claim started for-

profit businesses similar to LSAhe Magistrate Judge found that these other
professors and their outsidadeavors were not comparabdePlaintiffs and LSA.
Plaintiffs did not object to the MagisteaJudge’s findings. The Court finds no

plain error in the Magistrate Judge’s findings regarding these other professors and
adopts them.



through September 2, 2011, six months fitbendate that Dean Lynn advised them
that their appointments were not beingeeed. Under thelandbook, Plaintiffs
were entitled to six months’ notice of non-renewal. In the summer of 2011,
Plaintiffs found jobs at other law schooBlaintiffs are not on tenure-track at their
new positions, and they contend that timew jobs do not compensate them at the
same level as their JMLS jobs.

Plaintiffs contend that their engyiment was terminated on July 31, 2011,
the day they were forced to vacate thefrcefs and turn in their keys. Plaintiffs
did not return to JMLS after that date.gian contends furthdénat he was offered
to teach the summer 2011 session at JMHE .claims that Dean Lynn told him
during their March 3, 2011, meeting that he would no longer be allowed to teach
the summer session that ended before 31)y2011. Defendant does not dispute
these claims, but contenttgat the Handbook only required notice “at least six
months prior to the termination datetbé faculty member,” not prior to the
expiration date of the contract.

B. Procedural History

On September 20, 2012, Plaintiffied this action against Defendants John
Marshall Law School and JMLS, assegiclaims of race-based discrimination

against Pinder under 42 U.S.C. § 19811981") (Count one); retaliation against
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Sigman under 42 U.S.C. § 1981 (Countlwace discrimination against Pinder
under Title VII of the Civil Rights Act 01964 (“Title VII"), 42 U.S.C. § 2000e et
seq.(Count three); retaliation against Sigmunder Title VII (Count four); breach
of contract (Count five); and baditaunder O.C.G.A. § 13-6-11 (Count six).

On July 29, 2013, JMLS moved forrsmary judgment.On September 13,
2013, Plaintiffs filed their Response@pposition to the Defendant’s Motion for
Summary Judgment.

On January 31, 2014, Magistraiedge Anand issued his R&R,
recommending that the Defendant’s Motion(hgranted entirely as to the entity
John Marshall Law School, because thedahow that this party was not
Plaintiffs’ employer, and (ii) granted & Sigman’s Title VII claim, because the
facts show that Sigman did not engagém protected activity required to state a
valid Title VII claim. The Magistrege Judge further recommended that
Defendant’s Motion be denied as toméer’s Title VII clim, Pinder’'s § 1981
claim, Sigman’s § 1981 claim, Plaintifislaims for breach of contract, and
Plaintiffs’ claims of bad faith, becausealktitiffs presented sufficient facts from
which a reasonable jury would find tithe Defendant’s reasons for termination
were pretextual, and becaubere is a material issue faict regarding whether the

Defendant breached the termination provisions of the Handbook.
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On February 18, 2014, Defendantdiliés Objections [82] to the R&R,
arguing that summary judgment should be tgdron all of the Plaintiffs’ claims.
Defendant argued that the reasons it declined to renew Plaintiffs’ contracts cannot
be construed as pretextual, and thatféiogs prove that it complied with the terms
of the Handbook. On March 7, 2014, Plaintiffs filed their Response to Defendant’s
Objections. Plaintiffs di not object to the R&R.

C. Defendant’s Objections

Defendant first objects to the Matjiate Judge’s recommendation that
Defendant’s Motion for Summary Judgméeat denied as to Pinder’s Title VII
claim, because Defendant contends fPinder has not met her burden to
demonstrate prima faciecase of discriminationna she has not shown evidence
that Defendant’s stated reasons for reotewing her contract were pretextual.
Defendant next objects to the Magistratelge’s recommendation that Defendant’s
Motion for Summary Judgment be denied@®inder’'s § 1981 claim, for the same
reasons it objected to the Magistratelde’s recommendation on Pinder’s Title VII
claim. Defendant also objects to tdagistrate Judge’s recommendation that
Defendant’s Motion for Summary Judgntdxe denied as to Sigman’s § 1981
claim, because it contends that Dégmn made the decision not to renew

Sigman’s contract well before Sigmaipoeted the protected activity, Sigman has
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not established prima faciecase of retaliabn, and Sigman hast met his burden
to show that Defendant’s stated motives in not renewing his contract were
pretextual. Defendant finally objectsttee Magistrate Judge’s recommendation
that summary judgment not be grantedPauntiffs’ state law breach of contract
and bad faith claims.

1. DISCUSSION

A. Legal Standards

1. R&R Standard of Review

After conducting a careful and cohafe review of the findings and
recommendations, a district judge magem, reject, or modify a magistrate
judge’s report and recommendatia28 U.S.C. 8 636(b)(1) (Supp. V 2011);

Williams v. Wainwright 681 F.2d 732, 732 (11th Cir. 1982) (per curiam). A

district judge “shall make de novadetermination of those portions of the report or
specified proposed findings or recommetimlas to which objection is made.” 28
U.S.C. 8 636(b)(1). If no party has obgttto the report and recommendation, a

court conducts only a plain error reviefvthe record._United States v. Slajl4

F.2d 1093, 1095 (11th Cir. 1983) (per curiam).
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2. Summary Judgment Standard
Summary judgment is appropriate wiéthe pleadings, the discovery and
disclosure materials on filand any affidavits show th#tere is no genuine issue
as to any material fachd that the moving party is &thed to judgment as a matter
of law.” Fed. R. Civ. P. 56(c). Ehparty seeking summary judgment bears the
burden of demonstrating the absence ofraugee dispute as to any material fact.

Herzog v. Castle Rock Entm’193 F.3d 1241, 1246 (11@ir. 1999). Once the

moving party has met this burden, the moaovant must demonstrate that summary
judgment is inappropriate by designatingdfic facts showing a genuine issue for

trial. Graham v. State Farm Mut. Ins. Cb93 F.3d 1274, 1282 (11th Cir. 1999).

The non-moving party “need not preseridence in a form necessary for
admission at trial; however, he may naoérely rest on his pleadings.” Id.

“At the summary judgment stage, facts must be viewed in the light most
favorable to the nonmoving party only if there is a ‘genuine’ dispute as to those

facts.” Scott v. Harris550 U.S. 372, 380 (2007). Where the record tells two

different stories, one blatantly contretid by the evidence, the Court is not
required to adopt that version of thetawhen ruling on summary judgment. Id.
“[C]redibility determinations, the wghing of evidence, and the drawing of

inferences from the facts are the ftiog of the jury . ...”_Graham93 F.3d at

14



1282. “If the record presents factual issube court must not decide them; it must
deny the motion and proceed to trial.” Herz®§3 F.3d at 1246. The party
opposing summary judgment “must do moraritsimply show that there is some
metaphysical doubt as to the material facts. Where the record taken as a whole
could not lead a rational trier of factfiad for the nonmoving party, there is no

genuine issue for trial.”_Scotb50 U.S. at 380 (quoting Matsushita Elec. Indus.

Co., Ltd. v. Zenith Radio Corp475 U.S. 574, 586-87 (1986 A party is entitled

to summary judgment if “the facts and irdaces point overwhelmingly in favor of
the moving party, such that reasongi@®ple could not arrive at a contrary

verdict.” Miller v. Kenworth of Dothan, In¢.277 F.3d 1269, 1275 (11th Cir.

2002) (internal quotations omitted).

B. Analysis

1. Claims against Defendant John Marshall Law School

The Magistrate Judge found that IMiv&s Plaintiffs’ employer, and there
Is no dispute that Defendant John Marshall Law School was not Plaintiffs’
employer. The Magistrate Judgeosenmended that Defendant’s Motion for
Summary Judgment be granted as téeDdant John Marshall Law School. The
parties did not object to this recommendatiand the Court finds no plain error in

this recommendation.
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2. Sigman’s Title VII Claim
The Magistrate Judge found that psder Butts’s comment to Sigman (“I'm
not your bitch, Scott”) was not raci@ nature, and it was not objectively
reasonable to perceive themment as a raal insult. The Magistrate Judge
concluded that Sigman did not engagém kind of protected activity required to
state a viable Title VII claim whelme complained about Butts to the
administration. The Magistrate Judajeo concluded that Butts’s alleged
discriminatory grading policies could no¢ construed as a discriminatory
employment practice prohibited under TMH. The Magistrate Judge thus
recommended that Defendant’s Motiom 8ummary Judgment be granted as to
Sigman’s Title VII claim. The partiedid not object to this recommendation, and
the Court finds no plain error in this recommendation.
3. Pinder’s Title VII Claim
Defendant objects to the Magistrdiedge’s recommendation that its Motion
for Summary Judgment be denied as twdBr’s Title VII claim. Defendant argues
that Pinder did not meet her burden to demonstrpterea faciecase of
discrimination, and she has not shown that Defendant’s stated reasons for not

renewing her contract were a pretéot unlawful discrimination.
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Title VII prohibits employers from “diiminat[ing] against any individual
with respect to his compensation, tere@nditions, or privileges of employment,
because of such individual's race, epleligion, sex, or national origin. . .”

42 U.S.C. § 2000e-2(a)(1). The pldgfinbears the burden of showing

discrimination. _Wilson v. B/E Aerospace, In876 F.3d 1079, 1088 (11th Cir.

2004). Where the plaintiff cannot present direct evidence of discrimination, the
plaintiff can still prevail by showing circumstantial evidence of discrimination

sufficient to pass the burden-shifting testablished in McDonnell Douglas Corp.

v. Green411 U.S. 792 (1973). ndler the McDonnell Dougladsamework, a

plaintiff must first present sufficiemircumstantial evidence to establisprana
facie case of discrimination. |ct 802.

To demonstrate prima faciecase of discrimination, a plaintiff must
“establish facts adequate to permit aniefee of discrimination.”_Holifield v.
Reng 115 F.3d 1555, 1562 (11th Cir. 1997). Meet this burden, a plaintiff must
show “(1) he belongs to a racial mintgr (2) he was subjected to adverse job
action; (3) his employer treated sinmifasituated employees outside his

classification more favorably; and (4) he was qualified to do the job.(citthg

McDonnell Douglas411 U.S. at 802).
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“Demonstrating grima faciecase is not onerous.” Holifigld15 F.3d at
1562. To establisharima faciecase, a plaintiff mustentify a comparator
employee outside her protected class tactvishe is “similarly situated in all
relevant respects.” ldThe plaintiff must show evidee that the similarly situated
comparator committed the same or simildraantions as the plaintiff, but did not
receive similar disciplinary treatmeinbm the employer. The comparator’'s
misconduct must be “nearly identical” tiee alleged misconduct of the plaintiff,
“to prevent courts from second-guessing employers’ reasonable decisions and

confusing apples with oranges.” Be-Fowler v. Orange County, Fl&47 F.3d

1319, 1323 (11th Cir. 2006) (quoting Maniccia v. Browidl F.3d 1364, 1368

(11th Cir. 1999)).
Once the plaintiff establishegpama faciecase, the defendant must
“articulate some legitimate, nondiscriminatory reason” for the adverse job action.

McDonnell Douglas411 U.S. at 802. This intermediate burden is “exceedingly

light.” Turnes v. AmSouth Bank, N.A36 F.3d 1057, 1061 (11th Cir. 1994).

If the defendant is able to carry its burden to explain its rationale for the
adverse job action, the plaintiff must shivat the proffered reason is merely a
pretext for discrimination._McDonneHWl11 U.S. at 804. “The plaintiff retains the

burden of persuasion. She now must hilwecopportunity to demonstrate that the
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proffered reason was not the true reasaornife employment decision. This burden
now merges with the ultimate burden offaeading the court that she has been the

victim of intentional discrimination." Texas Dep’t of Community Affairs v.

Burdine 450 U.S. 248, 256 (1981).

In deciding a motion for summary judgmt at this stagef the analysis,
“[t]he court must, considergall the evidence, ascertain whether the plaintiff has
cast doubt on the defendant’s proffer@discriminatory reasons sufficient to
allow a reasonable factfinder to determihat the defendant’s proffered legitimate

reasons were not what actually motivaitscconduct.” Silvea v. Orange County

School Bd, 244 F.3d 1253, 1258 (11th C2001) (citing Cooper-Houston v.

Southern Ry. Co37 F.3d 603, 605 (11th Cir. 1994))

The parties agree that there is nadirevidence of discrimination in this
case. Pinder argues that there is sufficogrcumstantial evidence to establish a
prima faciecase of discrimination and to support a finding that JMLS'’s stated
reasons for not renewing her contract were pretextual. Plaintiffs identify professor
Burch as their comparator torcatheir burden to make outpgima faciecase of
discrimination.,

The Magistrate Judge found that pider Burch is a valid comparator to

Pinder. Defendant argues that Burch isawalid comparatognd that Sigman is
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Pinder’s comparator. Defendant cordsithat Pinder, and Sigman, were
terminated for a legitimate, non-digainatory reason, and therefor@iama facie
case of discrimination cannbé made by Pinder.

The Court finds that Burch is a vialdemparator — albeit barely. That
Defendant argues Sigman also is a comjparand, Defendant impliedly argues, a
better one, creates an issudaft, and it is up to the fact finder to decide how to

weigh the evidence of suchropeting comparators. Sémndricko v. MGM Grand

Detroit, LLC, 689 F.3d 642, 652 (6th Cir. 2012)The employer] cannot defeat

the inference of a discriminatory magiwith one comparator who was treated
similarly.”). Defendant proposes that teeran be no unlawful discrimination here
given individuals from different racial blgrounds were terminated at the same
time for the same purported reasons. @somable jury, however, could conclude
that Pinder was fired because of her radale Sigman was fired in retaliation for
complaining about racial discriminati@xhibited by other individuals in the
workplace. On the other hand, reasonable jurors presented only with evidence
from which inferences can be drawn, abalso conclude that the simultaneous
termination of individuals from differem&cial backgrounds weighs against any

inference of intentional discriminatian the basis of race. These examples

20



illustrate the fact-intensive nature of tliispute, and demonstrate that Defendant
cannot discredit Pinderjzrima faciecase by simply pointing to Sigman.

The Magistrate Judge determingdat Pinder establishedpaima faciecase
because Burch, a white professorswat punished for operating a for-profit
business, and using JMLS property amsbreces for her for-profit business even
though Dean Lynn admitted that thevas no distinction between Burch’s
activities and the business activities of thaiitiffs. There is a factual dispute
concerning if, and when, Burch askeddn Lynn for permission to start her
tutoring business. Pinder contends Baitch did not ask for permission before
she started her business. f@&lant argues that Buresked for permission before
she started her business. eT@ourt views this factual dispute in the light most
favorable to Pinder. A jury couldnd that Burch'’s testimony and Dean Lynn’s
recantation at his deposition are not credible, and conclude that Burch did not ask
for Dean Lynn’s permission before sétarted her bar preparation ventfire.

Defendant points out numerous distinons between Burch and Pinder.

Defendant notes that Pinder was a pravetry faculty member, while Burch was

* Defendant relies on SummersCity of Dothan, Ala.757 F. Supp. 2d 1184

(M.D. Ala. 2010), for the proposition that Bih is not a valid comparator, because
her actions occurred after Plaintiffs’ actgoand punishmeniThe Court concludes
that the Defendant’s reliance on Summemisplaced because the Sumnuasrt
did not consider whether a comparatomooitted an infraction dere or after the
plaintiff’'s employment was terminated.
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a tenured professor. This differenceacd material to whether Burch is a
comparator as long as Burch and Pinderewmth subject to the same rules and

standards for conduct. Skathem v. Dep’t ofChildren and Youth Serysl72

F.3d 786, 793 (11th Cir. 1999)The relevant inquiry isot whether the employees
hold the same job titles, but whether #maployer subjected them to different
employment policies.”). Pinder and Bunelere subject to the rules of conduct
codified in the Handbook, and the prition on operating a for-profit business
equally applies to all pressors. Burch’s more seniemployment level is not
material to whether she is a valid comparator.

Defendant contends that the scop&8A was much broader than that of
Burch’s bar preparation business. Defant asserts that Pinder and Sigman
intended to expand LSA nationally, wher@&sch’s tutoring was limited to JMLS
students who had failed the bar. Dégnn testified at his deposition that he
understood Burch’s work to be “more in line” with the type of outside consulting
work JMLS professors typically do. These distinctions do not sufficiently discredit
the basic similarity between these pssers. Burch and Pinder set up businesses
to teach and profit from law student®ean Lynn admitted in an email that there
was no difference between Bir’'s business activity arttie business activities of

Pinder and Sigman. There simply are geaussues of fact that need to be
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resolved at trial to determine whether Pinded Burch were treated equally and, if
not, whether the treatment of Pinder wigscriminatory. Plaintiffs have done

enough to make theprima faciecase using Burch as a comparator. Selfield,

115 F.3d at 1562.

The Magistrate Judge also found tBetfendant articulated legitimate, non-
discriminatory reasons for not renewing Pinder’s contract. There is no objection to
this finding, and the Court finds no plarmor in the Magistrate Judge’s findings
on this issue.

The Magistrate Judge next concludkdt Pinder met her burden to present
sufficient evidence that Defendant’offered reasons for nonrenewal were
pretextual to avoid summary judgment. Defendant contends that the Magistrate
Judge’s finding regarding pretext “redi®n exactly the sanmerguments” as the
finding of aprima faciecase. (Def. Obj. at 19.)

Defendant is not entitled to summanglgment when Pinder proffered
evidence sufficient to permit that the flBedant’s legitimatenon-discriminatory
reasons for terminating Pindesuld be found not to be credible. At this stage,
Pinder effectively rebutted the legitineateasons offered by the Defendant as
pretextual. The Defendant stated tRatder was terminated for starting a for-

profit business, but Burch also startetbr-profit business and no adverse action
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was taken against her. dibefendant stated that Pinder was terminated for
missing make-up classes, lthé Defendant presented no evidence establishing
that Pinder missed make-up classes, at tins offense is cause for non-renewal
even if she did. Defendant stated tRatder was terminated for not following up
on a request from Dr. Markovitz to esph her proposed Handbook amendment.
At the time of this request, howeverethk is evidence that Dean Lynn and Dr.
Markovitz were not concerned that Pinded not respond to Dr. Markovitz’'s
request. Her contract wasnewed after she failed tespond to Dr. Markovitz’'s
request, and she remained employedriore than a year after the alleged
infraction. That Defendant raised thisug after a decision was made to terminate
Pinder could support an inference of prétekhe Court thus finds that Pinder,

albeit barely, met her burdeém show pretext. Se&tandard v. A.B.E.L. Servs.,

Inc., 161 F.3d 1318, 1333 (11th Cir. 1998) (qungtCombs v. Plantation Patterns

106 F.3d 1519, 1538 (11th Cir. 1997)) {ing that, to rebut an employer’s
legitimate, non-discriminatory reasons fgraction, a plaintiff must demonstrate
“such weaknesses, implausibilitiesgamsistencies, coherencies, or
contradictions in the employer’s proffer&egitimate reasons for its action that a

reasonable fact finder could find all of those reasons unworthy of credence”).
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Based on the record, Plaintifiset their burdens to showpaima faciecase
of discrimination and to show evidence of pretext. Ugemovaeview of the
objection to the Magistrate Judgeé&commendation, the Court adopts the
Magistrate Judge’s conclusion that summary judgment as to Pinder’s Title VII
claim be denied. Defendambbjection is overruled.

4. Pinder’'s § 1981 Claim

Defendant next objects to the Mafyate Judge’s recommendation that
Defendant’s Motion for Summary Judgnidse denied as to Pinder's § 1981
discrimination claim, because the same ysialapplies in 8 1981 claims as in Title
VIl claims, and Defendant contendatliPinder did not carry her burden under
Title VII. The Court ha found that Pinder provided sufficient facts to avoid
summary judgment on Pinder’s Title VII claim.

The elements required to establish a claim under 8 1981 mirror those

required for a Title/ll claim. SeeA.B.E.L. Servs., In¢.161 F.3d at 1330 (noting

that Title VII race discrmination claims and § 1981 race discrimination claims
“have the same requirements of proof asd the same andilyal framework”).

The parties agree that Pinder’'s § 1981 clsimould be analyzed ihe same way as
her Title VII claim.

For the same reasons Pinder has statealid Title VIl claim, the Court
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finds that Pinder has stated a valid § 1981 claim. Weonovaeview of the
objection to the Magistrate Judgeécommendation, the Court adopts the
Magistrate Judge’s conclusion that suamnjudgment as to Pinder’s § 1981 claim
be denied. Defendant&bjection is overruled.
5.  Sigman’s § 1981 Claim

Defendant next objects to the Mafyate Judge’s recommendation that
Defendant’s Motion for Summary Judgnd&® denied as to Sigman’s § 1981
claim, because (i) Dean Lynn made tleision to terminate Sigman before
Sigman allegedly engaged in any prote@&etivity, (ii) there is no evidence in the
record to show any retaliation occurred hesmaof Sigman’s race, and (iii) Sigman
has not met his burden to show tkasons given for his termination were
pretextual.

“To establish a claim of retaliation under § 1981, a plaintiff must prove that
he engaged in statutorily protected activitg suffered a matatly adverse action,

and there was some causdatien between the two events.” Goldsmith v. Bagby

Elevator Co., In¢.513 F.3d 1261, 1277 (11th Cir. 2008) (citing Burlington N. &

Santa Fe Ry. Co. v. Whité48 U.S. 53 (2006)). Once the plaintiff has made out

the elements of his § 1981 claim, thedmm shifts to the employer to offer a

legitimate, non-retaliatory reasorr fine adverse action. Goldsmitil3 F.3d at
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1277. If the employer is able to proffer a legitimate, non-retaliatory reason for the
adverse employment action, “the plaintiff bears the ultimate burden of proving
retaliation by a preponderance of the evimkeand that the reason provided by the
employer is a pretext for prohtbd retaliatory conduct.”_Id.

Section 1981 encompasses claimsagke-based retaliation. SEBOCS

West, Inc. v. Humphrie$53 U.S. 442, 446 (2008) (“The question before us is

whether § 1981 encompasses retaliation claiviie conclude that it does.”); see

alsoBryant v. Joness75 F.3d 1281, 1301 (11th CR009) (recognizing a private

right of action for retaliation under § 1981). Section 1981 protects the rights of
“[a]ll persons” to “make and enforce contracdio sue, be parties, give evidence,
and [enjoy] the full and equal benefit of Eivs and proceedings for the security of
persons and property as is enjoyedityte citizens.” 42 U.S.C. § 1981(a). A
person may, therefore, bring an actiorder § 1981 if he complains about a race-
based violation of anoth@erson’s “contract-related righénd is retaliated against
as a result of that complaint in a way that compromises his rights to make and

enforce contracts. CBOCS West, |s53 U.S. at 446.

The student-university relationshipgenerally understood twe contractual

by nature._SeMlangla v. Brown Univ.135 F.3d 80, 80 (1st Cir. 1998);

Morehouse Coll., Inc. v. McGah627 S.E. 2d 39 (Ga. Ct. App. 2005) (affirming
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judgment in favor of student against his warsity, on a breach of contract theory).
Competent and non-discriminatory gradimes been found to be part of the

implied contract between studemd school in § 1981 cases. Samford v.

Howard University 415 F. Supp. 23, 29 (D.D.C. 1976YVhenever a student is

found qualified and admitted to the Univgysa term of the student contract must
be implied to guarantee that studerdttgrades, assignments, and educational
progress will not be tainted by any invadis discrimination based on race.”).

To show the causal link element of a § 1981 claim, “a plaintiff merely has to
prove that the protected activity and the [adverse] actioare not completely

unrelated.”_Olmstead v. Taco Bell Carfp41 F.3d 1457, 1460 (11th Cir. 1998).

Close temporal proximity between a @oted activity and an adverse employment

action suggests a causal link between the two eventsHi§een v. Jacksqr393

F.3d 1211, 1220 (11th Cir. 2004) (“A clegemporal proximity between the
protected expression and an adverseads sufficient circumstantial evidence of
a causal connection for purposes of a priacie case.”) (quotations omitted); see

alsoBrungart v. Bellguth Telecomm., In¢231 F.3d 791, 799 (11th Cir. 2000)

(“The general rule is that close tporal proximity between the employee’s
protected conduct and the adverse emplaytraetion is sufficient circumstantial

evidence to create a genuissue of material fact of a causal connection.”).
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If an employer articulates legitimate, non-discriminatory reasons for the
adverse employment action, the burden restthe plaintiff to proffer
“evidence . . . sufficient tpermit a reasonable factfind® conclude that the

reasons given by the employer were thet real reasons for the adverse

employment decision.”_Chapman v. Al Trans?9 F.3d 1012, 1024 (11th Cir.
2000). To survive a motion for summanglgment, the plaintiff must proffer
evidence sufficient toreate a genuine issue of maaéfact regarding whether the
employer’s articulated reason is pretextual. akdl024-25. While suspicious
timing is ordinarily not enough to demore® pretext, it, in “combination [with]
other significant evidence of preteggn be sufficient to survive summary

judgment.” _Shackelforg. Deloitte & Touche, LLP190 F.3d 298, 409 (5th Cir.

1999).

Sigman’s reporting of alleged discriminay activity in the grading of white
students’ assignments could be comestr as protected activity under 8 1981,
because Sigman was reporting on racgetdaliscrimination related to white
students’ contractual rights with IMLSigman claims he had a reasonable belief
that the students were being discriminldgainst, based on his contention that
multiple students complained to him tipabfessor Butts inflated the grades of

female and minority students.
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The parties do not dispute thagB8ian was subject to an adverse
employment action, but there is a fadtdi@pute whether this employment action
could be causally related to the protecetivity. Sigman alleges that, on
March 1, 2011, he reportdails concerns about race-based discrimination with
respect to white students’ grades. Orréha2, 2011, Dean Lynsent an email to
Dr. Markovitz, communicating his inteota not to renew Pinder and Sigman’s
contracts. Plaintiffs contend thaiditlose temporal proximity between the
protected activity and the adverse emplogtaecision is sufficient circumstantial
evidence of a causal connection for purposespoinaa faciecase. Defendant
argues that the decision to terminatgn®an was made in mid-February, weeks
before the alleged protectedtivity occurred.Dean Lynn testified that he had
informed Dr. Markovitz of his final decisn to terminate Plaintiffs no later than
February 23, 2011. The Magistrate Judged that Dean Lynn’s March 2, 2011,
email to Dr. Markovitz does appear tsame the fact of Pinder and Sigman’s
terminations. A jury, however, couldade not to find Dean Lynn’s testimony
credible, and determine that Dean Lynnd@#he decision not to renew Sigman the
day before the email—the day on wiihe protected activity occurred.
Construing the evidence in the light méesstorable to Plaintiffs, the Court finds

that Sigman has proffered circumstahgreidence sufficient to support a causal
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connection between the protected actiahd the adverse employment action.

Defendant contends that, eviéisigman has made oufpaima faciecase,
there is no evidence ofgtext, because Sigman uggefessor Burch as his
comparator to show that JMLS'’s stated reason for his termination may not have
been the true reason, and “the findofgretext based upon the circumstances
surrounding [professor] Bah is erroneous.” (Def.’s Obj. at 22.)

Burch is a valid comparator to Sigméor the same reasons she is a valid
comparator to Pinder. Theers evidence in the recosdfficient to find that Burch
started her outside business ventuithout permission, and she incurred no
adverse consequences for doing Sagman’s disparate treatment and the
suspicious timing of his termination aefficient to establish pretext. See
Shackelford 190 F.3d at 409.

On the record here, Sigman, albeit thinly, met his burden to slpoima
faciecase of retaliationrad to show evidence of pretext. Upd& novareview of
the objection to the Magistrate Judgeesommendation, the Court adopts the
Magistrate Judge’s conclusion that summary judgment as to Sigman’s § 1981
claim be denied. Defendambbjection is overruled.

6. Plaintiffs’ Breach of Contract Claim

Defendant next objects to the Mafyate Judge’s recommendation that
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summary judgment be denied as to Rti&s’ breach of contract claims under
Georgia law, because it contends that JMS8e Plaintiffs adequate notice of their
non-renewal.

Under Georgia law, a valid contract mustlude “parties able to contract, a
consideration moving to the contract, tlesent of the parties to the terms of the
contract, and a subject matter upon whichcatract can operate.0.C.G.A.

8 13-3-1. Under Georgia law, the elemesfta breach of cordict claim are (i) a
valid contract; (i) material breach of itsrms; and (iii) damages arising from the

material breach. Sdgudget Rent-A-Car of #lanta, Inc. v. Webp469 S.E. 2d 712

(Ga. Ct. App. 1996).

The Magistrate Judge found that Rt&fs did not present evidence to
establish that Dean Lynn violated the tewh®laintiffs’ contract, as represented in
the Handbook, when he made the decisiortmoénew their contracts rather than
to terminate them for cause. The Magistthatdge further found that Plaintiffs did
not adduce evidence to establish theyensntitled to one year’s notice as they
contend, and not the six months’ notazeording to the Handbook’s requirements.
The parties did not object to these findings, and the Court finds no plain error in
them.

The Magistrate Judge found that thex@ genuine factual dispute as to
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when Plaintiffs were actually terminateBlaintiffs were paid through September
2, 2011, which is six months from the d#tey were notified of their non-renewal.
Plaintiffs contend, however, that theirtenation date was Julyl, 2011, the last
date of their employment contracts. Oty RA, 2011, Plaintiffs were required to
vacate their offices, return their keysdaJMLS credentials,nal were not permitted
to return to JMLS after thatate. Plaintiffs also psented evidence that Sigman
had been offered the opportunity éath JMLS’s summer 2011 session, and that
Dean Lynn informed him on March 3, 201hat he would no longer be allowed to
teach the summer session. The summer sessiold\wave ended before

July 31, 2011.

The parties agree that Plaintiffs waidLS faculty for thee years or more.
According to the Handbook, for faculty méers who have been with JIMLS for
three years or longer, notice of non-renkiw#o be given “at least six months
prior to the termination date.(Pl.’s Ex. 1, 8 405(c)(3)(iii).)

Defendant argues that the Handbook défeiates betwaethe “expiration
of the appointment” and the “terminationtefaof an employee. (Def.’s Obj. at
24.) At the time the non-renewaasion was made, Plaintiffs did not
immediately stop teaching. In fact, Deaynn recognized that Plaintiffs would

“finish out their courses professionally[.fPIl. Ex. 164) A jury could find
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evidence sufficient to support a finding tdaly 31, 2011, was the date that their
contracts were terminated. On thateddelaintiffs returned their keys and
credentials, and they permanently leftl34 If July 31, 2011, is found to be the
Plaintiffs’ termination date, then Defermddreached the terms of the Handbook.
Plaintiffs have proffered evidence of thalleged damage, including that their new
jobs do not pay them at the same leveL3Mlid, and they & not on tenure track

at these new jobs.

The Defendant has not proffered evidero show that September 2, 2011,
was the Plaintiffs’ actual termination dat®efendant argues, without explanation,
that the Handbook distinguishes between “termination” and “expiration,” but it
does not explain how this distinction affects the interpretation of the “termination
date” with respect to Plaintiffs’ employant contracts. The Defendant simply
presents this semantic difference and asguathout explanation or justification,
that the proper termination date for the Riidiis is the date on which they were
last paid. The Defendant’'s argument is sugificient to resolve the factual dispute
related to the Plaintiffs’ contracts.

Uponde novaeview of the objection to the Magistrate Judge’s
recommendation, the Court adopts the Magistrate Judge’s conclusion that

summary judgment as to Plaintiffs’dach of contract claim be denied.
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Defendant’s objection is overruled.
7.  Plaintiffs’ Bad Faith Claim
Defendant finally objects to the Matyiate Judge’s recommendation that
summary judgment be denied as to Rti&s’ bad faith claim, because the
Magistrate Judge erroneously recommerntthad Defendant’s Motion for Summary
Judgment be denied regarding breach of contract claim.
Under Georgia law, claims for 8daith are permitted as follows:
The expenses of litigation genkyashall not be allowed as a
part of the damages; but where fHaintiff has specially pleaded and
has made prayer therefor and wh#re defendant has acted in bad
faith, has been stubbornly litmis, or has caused the plaintiff
unnecessary trouble and expernbe,jury may allow them.
O.C.G.A. 8§ 13-6-11. Based on the reasarthis Order, Defendant’s Motion for
Summary Judgment is required to be demigedo several of Plaintiffs’ claims.
Defendant’s Motion thus also is deniecertfore, as to Plaintiffs’ claim of bad
faith.”
In reaching its decision to deny summnaudgment on the claims discussed,

the Court advises it was a difficult andsé decision to allow these claims to

proceed. The claims andetfactual content supporting them are just sufficient to

> Defendant argues summary judgment stidnd entered on the bad faith claim
because summary judgment should be entered on Plaintiffs’ other claims.
Defendant does not offer an individdmsis for summary judgment on the bad
faith claim, electing instead tely on a boot-strap argument.
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survive. They were allowed largely because of the conflicting and inconsistent
testimony, and other evidence offered by Befendant. In the end, while the
claims are nominally viable, they ultinedy will have to be evaluated by a jury.
[I11. CONCLUSION

Accordingly, for the foregoing reasons,

IT ISHEREBY ORDERED that Magistrate Judge Justin S. Anand’s Non-
Final Report and Recommendation [79ABOPTED, and Defendant John
Marshall Law School, LL& Objections [82] ar®VERRULED.

IT ISFURTHER ORDERED that Defendant’s Motion for Summary
Judgment [57] iISRANTED IN PART andDENIED IN PART. Defendant’s
Motion isGRANTED on all claims against Defendant John Marshall Law School.

IT ISFURTHER ORDERED that Defendant’s Motion for Summary
Judgment [57] iISRANTED on Plaintiff Sigman’s Title VII retaliation claim.

IT ISFURTHER ORDERED that Defendant’s Motion for Summary
Judgment [57] IDENIED on the Plaintiffs’ remaining claims.

IT ISFURTHER ORDERED that the Plaintiffs’ Motion to File a
Substitute Response, and a Substitut¢éeBtent of Material Facts [81] BENIED

ASMOOT.
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SO ORDERED this 31st day of March, 2014.

WM% F‘. L‘M«'—j
WILLIAM S. DUFFEY, JR.
UNITED STATES DISTRICT JUDGE
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