Carlson v. Wellstar Health System, Inc. et al

INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

JONATHAN CARLSON,
Plaintiff,
V. 1:12-cv-3439-WSD

WELLSTAR HEALTH
SYSTEM, INC. et al.,

Defendants.

OPINION AND ORDER

This matter is before the Cowm Defendant Brenda Fore’s Amended
Motion for Summary Judgment [52]NIotion for Summary Judgment”) and
Defendants WellStar Health System, land Theresa Sullivan’s Consolidated
Motion for Summary Judgment [58Motion for Summary Judgment”).

l. BACKGROUND

A.  Procedural History

On October 3, 2012, Plaintiff JonatinCarlson (“Plaintiff’) filed this
employment discrimination action agaihst former employer WellStar Health
Systems, Inc. (“WellStar”) and hisrmer supervisors Theresa Sullivan
(“Sullivan™) and Brenda Fore (“Fore'(tollectively, “Defendants”). In his

Amended Complaint [24], Plaintiff asseftge causes of action: interference with
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Plaintiff’s rights under the Family aridedical Leave Act of 1993 (“FMLA”) and
retaliation against Plaintiff for exercising FMLA rights (Count I); discrimination in
violation of the Americans with Disdlities Act of 1990 (“ADA”) by failing to
accommodate Plaintiff's disabilities, cteay a hostile work environment, and
retaliating against Plaintiff (Count II); Gemation (Count IIl); imentional infliction
of emotional distress (Count IV); and liability for attorney’s fees (Count V).

On October 4, 2013, Fore, proceedang se, filed her Motion for Summary
Judgment on all of Plaintiff's claimgOn October 5, 2013, WellStar and Sullivan
filed their Motion for Summary Judgment on all of Plaintiff's claim&n
November 9, 2013, Plaintiff filed his opposition to the Defendants’ Motions for
Summary Judgment. Plaintiff expressiynceded that Defendants are entitled to
summary judgment on certain claimse tADA claims basa on hostile work
environment and retaliation; the defamataomd intentional infliction of emotional
distress claims; and the FMLA claims aggiSullivan and Fore. Plaintiff also
failed to oppose, or otherwise respdadDefendants’ request for summary
judgment on the ADA claims agst Sullivan and Fore.

The remaining claims to be decattleere are Plaintiff's FMLA claims

' In her submission, Fore incorporagekof the arguments advanced by WellStar
and Sullivan in their joint Motion for Summary Judgment.



against WellStar and Plaintiff's ADA clai, based on the failure to accommodate,
against WellStar.

B. Relevant Factual Background

Plaintiff suffers from cerebral pgland hydrocephalus. (SAMF { 8.)
Plaintiff's conditions cause him certdimitations, including being unable to
efficiently perform what he describes“agcretarial” duties, such as taking notes,
accurate sticker placement, removingpdes, using complex computer systems,
and organizing documents. (§i15.)

Plaintiff began working for WellStag system of healthcare facilities, in
May 2007 as a technician assistant in \B&lt’'s Cobb Hospital. (SUMF § 17.) In
February 2010, Plaintiff transferredttee Hospital's Emergency Department (the
“ED”") and became an ED Technician. (T4l 25, 27.) As an ED Technician,

Plaintiff was responsible for basic patieatre, including assisting nurses, drawing

® These facts are taken from the following statements of facts submitted in
accordance with Local Civil Rule 56.ellStar and Sullivan’s Consolidated
Statement of Undisputed Material Faf§8-2] (“SUMF"), Plaintiff’'s Response to
the SUMF [65-2] (“Resp. SUMF"), Pldiifif’'s Statement of Additional Material
Facts [65-3] (“SAMF"), ad Defendant’'s Response to the SAMF [71-1] (“Resp.
SAMF”). Where a party disputed a fadt@asertion contained in a statement of
facts, the Court also considered theafic exhibits cited in support of the
assertion._SekR 56.1(B)(3), NDGa (providinghat the court deems a party’s
SUMF citation as supportive of theserted fact “unless the respondent
specifically informs the court tihhe contrary in the response”).



blood, performing EKGs, inserting cathet@nd placing splints on patients, and
transporting patients._(14.27.)

On October 21, 2011, Plaintiff becamngset after a meeting with Sullivan,
one of his supervisors. (16.56; Resp. SUMF § 56.) The parties dispute the exact
events that occurred aftertmeeting. They agree tHalaintiff requested, and was
denied, a fifteen-minute break. (SUMMB6; SAMF § 22.) Sullivan and Fore,
another supervisor, then closely obsdrfAaintiff to ensure that he was
performing his work. (SUMF § 57; SAMF { 24.) After approximately 15 minutes,
Plaintiff states the he had “a break dosre to stress and anxiety.” (SAMF 9 26.)
He went into a patient room, where curled up on the floor crying and
hyperventilating. (SUMF 1 58.) Plaintithen clocked out and submitted a request
for leave under the FMLA. (SAMF  27WellStar’'s Assistant Vice President,

Joe Herzberg (“Herzberg”), receivegoets of the incident, and he granted
Plaintiff's leave request._(I1d] 29.)

On October 22, 2011, one of Plaifisfco-workers reported to WellStar’s

management that she had recently encounteladtiff and that Plaintiff told her,

“I hate ***ing WellStar and | hate management” af{tlhey are going to say



instead of he went postal, he went Tech.” (SUMF TF6&rpund the same time, a
different co-worker reported to Sullivan tHataintiff's behavior made her “fear for
her life at work.” (1d.f 63.) Herzberg received these reports. SaklF § 70.)
While Plaintiff was on leave, Hdverg decided, based on reports of
Plaintiff's disruptive behavior during the October 21, 2011, incident and reports of
Plaintiff's threatening statements, that Plaintiff could not continue work in the ED,
or in any other clinical or patient care position. {Id7.) Herzberg decided to
offer Plaintiff a position as a Chart Pregigon Technician (“CP Technician”) in
the Health Information Management Depaent (the “HIM Department”). _(1d.
71 81.)
Plaintiff was concerned about accegtthe CP Technician position because
of “secretarial” duties involved in performing the job. ($ke] 84.) WellStar
gave Plaintiff the option to remain on leave rather than accept the position. (ld.
1 88.) Plaintiff reviewed the job description, interviewed with the HIM
Department manager to learn about the pnd ultimately acqeed the position.
(Id. 11 87—-88.) Plaintiff returned froleave on Decembé#d, 2011, and began

working as a CP Technician. (If191.)

® Plaintiff denies that he made thessatements but does not deny that the co-
worker made the report.



On his first day in the HIM Depamtent, Plaintiff became upset about his
new position and complained to a co-worker. {If192-93.) Plaintiff then
complained to the HIM Department manager. {I@5.) The marger reported to
Herzberg that Plaintiff had treated hand the HIM Department staff, with
contempt and disrespect and that Riiihad an intimidating and threatening
demeanor. (Idf 96.f Based on this report, and previous reports of Plaintiff's
misconduct on October 21, 20Herzberg terminated Plaintiff’'s employment.
(Id. 11 98-99)

1.  DISCUSSION

A. Legal Standard

A court “shall grant summary judgmentife movant shows that there is no
genuine dispute as to any material faa #re movant is entitled to judgment as a

matter of law.” Fed. R. CiW?. 56(a). Parties “assertititat a fact cannot be or is

* Plaintiff denies that his behavior sas reported, but he does not deny that
Herzberg received the report.

> A document referred to as a “be on the lookout notice,” or “BOLO notice,” was
contained in the files of the Cobb Hospgacurity department. (SAMF § 17.)

The BOLO Notice was datgdctober 19, 2011, and stated that Plaintiff was
“terminated.” (Id) Defendant has explained tl@BOLO notice can be created
based on any complaint to security and that a notation of “termination” is added to
an existing BOLO notice without amendingettate of the notice. (Resp. SAMF

117)



genuinely disputed must support that asserby . . . citing to particular parts of
materials in the record, including depgms, documents, electronically stored
information, affidavits or declarationstipulations (including those made for
purposes of the motion only), admissipimserrogatory answers, or other
materials.” Fed. RCiv. P. 56(c)(1).

The party seeking summary judgmenatsethe burden of demonstrating the

absence of a genuine dispute as toraajerial fact._Herzog v. Castle Rock

Entm’t, 193 F.3d 1241, 1246 (11th Cir. 1999). c®rthe moving party has met this
burden, the non-movant must demonsttagd summary judgment is inappropriate

by designating specific facts showing a genussee for trial._Graham v. State

Farm Mut. Ins. C9.193 F.3d 1274, 1282 (11th Cir999). Non-moving parties

“need not present evidencearform necessary for adssion at trial; however,
[they] may not merely resin [their] pleadings.”_Id.

The Court must view all evidencetime light most favorable to the party
opposing the motion and must draw all nefieces in favor of the non-movant, but

only “to the extent supportable by trexord.” Garczynski v. Bradsha®73 F.3d

1158, 1165 (11th Cir. 2009) (quoting Scott v. Harss0 U.S. 372, 381 n.8

(2007)). “[C]redibility deerminations, the weighing @vidence, and the drawing

of inferences from the facts are thum€tion of the jury . . ..”_Graham93 F.3d at



1282. “If the record presents factual issube court must not decide them; it must
deny the motion and proceed to trial.” Herzd§3 F.3d at 1246. But, “[w]here

the record taken as a whole could not leadtional trier of fact to find for the
non-moving party,” summary judgment for tt®ving party is proper. Matsushita

Elec. Indus. Co. v. Zenith Radio Corg75 U.S. 574, 587 (1986).

B. Analysis
1. FMLA Claims

The FMLA guarantees eligible employdgs right to twelve (12) weeks of
leave during any twelve-month period be@aga serious health condition that
makes the employee unable to performftirestions of the employee’s position.
29 U.S.C. § 2612(a)(1). “To preserve thailability of these rights, and to
enforce them, the FMLA creates two tygslaims: interferece claims, in which
an employee asserts that his employenetkor otherwise interfered with his
substantive rights under the Act, anthhation claims, in which an employee
asserts that his employer discriminatediagt him because lengaged in activity

protected by the Act.”_Strickland v. Water Wark89 F.3d 1199, 1206 (11th Cir.

2001). Plaintiff here asserts both an interference claim and a retaliation claim.



I Interference

Under the FMLA, it is unlawful “for ay employer to interfere with, restrain,
or deny the exercise of or the attertipexercise, any right provided [by the
FMLA].” 29 U.S.C. 82615(a)(l These rights include reinstatement of an
employee, upon return from leave, te tame position or to an “equivalent”
position. 1d.8 2614(a)(1) (“[A]ny eligible employee who takes leave under [the
FMLA] . . . shall be entitledon return from such leave . to be restored by the
employer to the position of employmérgld by the employee when the leave
commenced; or . . . to be restorecitoequivalent position with equivalent
employment benefits, pagnd other terms and conditis of employment.”).
Plaintiff argues that WellStar interfered with his right to reinstatement because it
did not permit Plaintiff to return to hosition as an ED Technician and because
the position offered to Plaintiff, as@P Technician, was not “equivalent.”

Under the FMLA, an employee’s right teinstatement is not absolute. See

O’Connor v. PCA Family Health Plan, In@00 F.3d 1349, 1354 (11th Cir. 2000).

The FMLA provides that “[n]othing in thisection shall be construed to entitle any
restored employee to . . . any right, bi@ner position of employment other than
any right benefit, or position to whicheglemployee would have been entitled had

the employee not taken the leave.” 28IC. § 2614(a)(3)(B). After using FMLA



benefits, “[a]Jn employee has no greater righteinstatement or to other benefits
and conditions of employment thartlile employee had been continuously
employed during the FMLA leave period29 C.F.R. § 825.216(a). Thus, “when
an ‘eligible employee’ who was on FMLI&ave alleges [his] employer denied
[his] FMLA right to reinstatement, themployer has an opportunity to demonstrate
it would have discharged the employee ekiad [he] not been on FMLA leave.”
O’Connor, 200 F.3d at 1354.

An employer is not liable for a violain of the FMLA if it fails to reinstate

an employee for reasons unrelated to the FMLA leave.O82ennor 200 F.3d at

1354 (“[W]hen an ‘eligible employee’ who was on FMLA leave alleges her
employer denied her FMLA right toirstatement, the employer has an
opportunity to demonstrate it would hadischarged the employee even had she

not been on FMLA leave.”); Leach 8tate Farm Mut. Auto. Ins. Ca131 F.

App’x 771, 776 (11th Cir. 2011) (“If the employer shows it refused to reinstate the
employee ‘for a reason wholly unrelatedMLA leave, the employer is not

liable.” (quoting Strickland239 F.3d at 1208)); see alSbroneberry v. McGehee

Desha Cnty. Hosp403 F.3d 972, 977 (8th Cir. 2006) (“The FMLA simply does

not force an employer to retain an@oyee on FMLA leave when the employer

would not have retained the empleylead the employee not been on FMLA

10



leave.”). To avoid liability for failing teeinstate an employee, the employer must
show that the employee’s right to takiBILA leave was not considered in the

decision to terminate the employee. Séwckland 239 F.3d at 1208. If FMLA

was in any way considered in reachinigianination decision, this constitutes
interference with the employee’s FMLA right The employer bears the burden of
demonstrating that its reasons for terminating an employee were wholly unrelated

to FMLA leave. Seétrickland 239 F.3d at 1208; Throneberd03 F.3d at 979.

In this case, Defendants argue thatimliff was not entitled to reinstatement,
under the FMLA, because WellStar declde remove Plaintiff from the position
of ED Technician for reasons unrelatedPlaintiff's FMLA leave. Herzberg,
WellStar’'s Assistant Vice President, mate decision to remove Plaintiff from
his position. Herzberg received reports that Plaintiff had made co-workers in the
ED feel threatened, including because Rifiitold a co-worker that he would “go
postal.” Herzberg also received repdhat Plaintiff had engaged in disruptive
behavior, including the October 21, 2011, incident in which Plaintiff had a “break
down” in the ED. Herzberg testifigtat, on the basis of these reports, he
determined that Plaintiff's conduct couldgatively impact patré care and that

Plaintiff therefore could not continue employment in any clinical, or patient care,

11



role, including as an ED Technician. Hempdecided not to reinstate Plaintiff to
the position of ED Technician, tm any other patient care position.

Plaintiff does not dispute that Héerg received reports of Plaintiff's
allegedly threatening and disruptive behavior, and Plaintiff has not submitted any
evidence to support that Herzberg’s damisnot to reinstate Plaintiff was based on
any factor other than these reports. ml#iinstead deniethe accuracy of the
reports, citing his affidavit in which hdenies ever acting in a manner he
“believed” to be threateniny.(E.g, Pl.'s Resp. SUMF { 78 (citing PI.’s Ex. 3
19 28, 30).) Even if Plaintiff's deniadge sufficient to show a genuine dispute
over the accuracy of the reports of misdoct, the dispute is not material because

the relevant issue is the reason for Hergtsedecision, not th accuracy of the

® Plaintiff also generally objects that Hbezg's testimony, regarding the reports he
received about Plaintiff’'s conduct, is hegtsdhe Court disagrees. Hearsay is an
out-of-court statement that “a party offénsevidence to prove the truth of the
matter asserted in the statement.” FedEvid. 801(c). Defendants have not
submitted the reports of Plaintiff’'s misaturct to prove that Plaintiff engaged in
misconduct. Defendants submitted thearts to show the information that
Herzberg received and then used to maikeeinstatement decision. See,,e.g.
Henderson v. FedEx Expregki2 F. App’x 502, 505 (11th Cir. 2011) (explaining
that testimony describing the contentsaofideotape allegedly showing timecard
falsification was not hearsay because ‘district court considered that testimony
not for the truth of the matter asserted—t{pdaintiff] actually fabricated his time
card—but as evidence of the decisionmakstate of mind at the time that they
terminated [plaintiff's] employment”).

12



reports made to him and arhich he based his decisicamd not the soundness of
the decision._Sekeeach 431 F. App’'x at 777.

In Leach the employee’s supervisor reportedupper management that the
employee had beensnbordinate. ldat 772. The employee then went on FMLA
leave. Id. Upper management decided torieate the employee, based on the
report of insubordination. Ict 773—74. The employee disputed that he had been
insubordinate. Idat 776—77. The Eleventh Ciitexplained that the employee’s
dispute was not relevant because thett®tinquiry is limited to whether the
employer reasonably believed in goodHadltat the employee had engaged in
misconduct, not whether the erapée actually did so.” Icat 777. Because the
employee failed to present any evidershowing that uppenanagement was
unreasonable in accepting the supervisor’s report, the court affirmed summary
judgment for the employer. Id.

In this case, as in Leactine record does not contain any evidence
supporting that Herzberg'’s relianoe reports of Plaintiff’'s misconduct was
unreasonable, or that Herzberg’s decisionto reinstate Plaintiff was based on
other than the reports. Plaintiff spec#ily does not offer any evidence that his
discharge was based on Plaintiff's FMl#ave. Defendants are entitled to

summary judgment on PlaintiffEMLA interference claim.

13



il Retaliation

“[T]o succeed on a retaliation claim, amployee must demonstrate that his
employer intentionally discriminated agat him in the form of an adverse
employment action for having exeraisan FMLA right.” Stricklangd239 F.3d at
1207. Plaintiff alleges that WellStartémtionally discriminated against him for
taking FMLA leave, by terminating his enggiment shortly after he returned from
leave. Defendant argues that the rdatoes not support Plaintiff's claim for
retaliation.

A plaintiff may prove a claim of FMLAetaliation based on the exercise of

an FMLA right through direct acircumstantial evidence. Sé&rickland 239 F.3d

at 1207;_ Dockens v. DeKalb Cnty. Sch. $y€l1 F. App’x 704, 708 (11th Cir.

2011). Direct evidence of discriminatioreftects a discriminatory or retaliatory
attitude correlating to the discriminaii or retaliation complained of by the

employee,” and it “proves the existenof a fact without inference or

presumption.”_Docken€41 F. App’x at 708 (quoting/ilson v. B/E Aerospace,
Inc., 376 F.3d 1079, 1086 (11th Cir.2004)). Qmstantial evidence is sufficient if

it satisfies the rubric set out in McDonnell Douglas Corp. v. Grégh U.S. 792

(1973). _Strickland239 F.3d at 1207. In the absence of direct evidence or

McDonnell Douglasircumstantial evidence, the defendant is entitled to summary

14



judgment. _Sed.
In this case, Plaintiff does not contend that he has introduced any direct
evidence of WellStar’s discriminatorytent. To avoid summary judgment, his

evidence must satisfy McDonnell Douglas

Under_ McDonnell Douglaghe plaintiff’'s evidencenust first establish a
prima facie case of discrimination. In dAMLA retaliation case, the evidence
must show that the employee “(1) engaged in a statutorily protected activity; (2)
[he] suffered an adverse employmentid®n; and (3) the decision was causally

related to the protected activitySchaaf v. SmithKline Beecham Carf02 F.3d

1236, 1243 (11th Cir. 2010). If the plaintiff establish¢gima facie case, the
defendant must introduce evidence simgaa legitimate, non-discriminatory
reason for the challenged employment action. H@uch a reason is given, the
plaintiff must prove that the stated reas®a pretext for unlawful discrimination.
Id. at 1244.

In this case, Defendants arguattreven if Plaintiff has madepaima facie
showing of discrimination, they havegfiered a legitimate, non-discriminatory

reason for Plaintiff’s terminatioh.Herzberg received reports that, on Plaintiff's

" Defendants also argue that Plaintiff failed to establigtirea facie case because
the record does not contain evidence Blaintiff’'s termination was “causally
related” to Plaintiff's FMLA leave.Because the Court disposes of the FMLA

15



first day of work in the HIM Departmer®laintiff treated his new manager and co-
workers with contempt and disrespaotd made them feel intimidated and
threatened. Herzberg testified that he teated Plaintiff because of these reports.
(SUMF 1 96; Def.’s Ex. 96.)

Plaintiff argues that Herzberg's eaphtion is pretextual because WellStar
made the decision to fire Plaintiff on @ber 19, 2011, nearly two months before
Plaintiff's alleged misbehavior in the HIMepartment. Plaintiff cites as evidence
of this decision the BOLO notice in thiéek of WellStar’s security department,
which was dated October 12011, and indicated that Plaintiff was “terminated.”
Defendant disputes that the BOLO notst®ws that Plaintiff had been fired on
October 19, 2011.Even if the notice is sufficient to show a genuine dispute over
when the decision to terminate Plaintifhs made, the notice is not evidence of

pretext for discrimination. Plaintiff did not request FMLA leave until after his

retaliation claim on different grounds, the@t does not reach this argument. The
Court notes that Plaintiff was fired orsHirst day back from FMLA leave, and

that “[c]lose temporal proximity betwadhe protected activity and the adverse
action” may suffice to satisfy causation at pinema facie stage._Seklenderson

442 F. App’x at 506.

® Defendant has submitted evidence smgythat the security department’s
practice is to note an employee’s terntimia on an existing BOLO notice, without
changing the date of the notice. Defemdus argues that the “termination”
notation on Plainiff's BOLO notice waslded to October 19, 2011, notice after
Plaintiff's termination in December 2011.

16



October 21, 2011, “break down.If WellStar had decided to terminate Plaintiff
on October 19, 2011, the decision cannot Haeen based on the FMLA leave, and
Plaintiff has not otherwise submittedi@ence that such a decision was based on
FMLA discrimination. _Seé&chaaf602 F.3d at 1244 & n.3 (“[I]t is insufficient to
show merely that an employer’s reasores@etextual; rather the plaintiff must
show that the reasons are a pretextiscrimination.”).

Plaintiff next argues that Herzbergggplanation is pretextual because
WellStar offered, and Plaintiff acceptea CP Technician position, which
Defendants knew would be difficult for Piiiff and which, Plaintiff argues, would
cause Plaintiff to act out as he is alldge have done. The record does not contain
any evidence that Plaintiff was firée@cause of his performance as a CP
Technician, or that Defendts had any knowledge thatkitiff would lash out at
and threaten his co-workers if givepasition in the HIM Department. The Court
finds that Plaintiff has failed to showahHerzberg’s explanation for Plaintiff's
termination is pretext for discriminati, and Defendantseentitled to summary

judgment on Plaintiff's FMA retaliation claim.

® The record does not specify whetRéaintiff's FMLA request was made on
October 21, 2011, or on the next day.

17



2. ADAClaim

The ADA generally requires amployer to make “reasonable
accommodations to the known physicahmntal limitations of an otherwise
gualified individual with a disability Wwo is an . . . employee.” 42 U.S.C
8§ 12112(b)(5)(A). Plaintiff alleges @hWellStar failed t@accommodate his
disabilities because it transferred himnfréhe position of ED Technician to the
position of CP Techniciaim the HIM Department? Plaintiff argues that, with
reasonable accommodations, he could ltavginued as an ED Technician and
that his disabilities prevented him from perfong the duties of a CP Technician.
Plaintiff's arguments ignore the reasdoshis transfer. As discussed above,
Herzberg testified that he transferrediRliff because of reports of Plaintiff's
disruptive behavior and that he ultirabtfired Plaintiff based on reports of
continued disruptive behavior. Plaintifas not submitted any evidence that he

was transferred or fired because of disability-related problwith his job

1% plaintiff's arguments regarding his AD#laim contain considerable extraneous
assertions and are largely incomprehensibla: example, Plaintiff argues that he
once was denied a break, but he does not appeasert that this denial is a basis
for his claim here. The Caunevertheless has engagedignificant effort to
understand Plaintiff's claims, and finttgat Plaintiff's ADA claim is based on
Plaintiff's transfer to the HIM Deptment following his FMLA leave.

18



performanceé! Defendants are entitled to sunmnaudgment on Plaintiff's ADA
claim.

[11. CONCLUSION

Accordingly, for the foregoing reasons,

IT ISHEREBY ORDERED that Defendant Brenda Fore’s Amended
Motion for Summary Judgment [52] andfBedants WellStar Health System, Inc.
and Theresa Sullivan’s Consolidatéddtion for Summary Judgment [53] are

GRANTED.

SO ORDERED this 16th day of June, 2014.

Wian . Mifan
WILLIAM S. DUFFEY. JR.
UNITED STATES DISTRICT JUDGE

1 Before he returned from leave, Plifincomplained that his disabilities would
prevent him from performing the dutiesafCP Technician. WellStar offered to
allow Plaintiff to remain on leave, rathigran terminate his employment. Even if
WellStar was obliged, under the ADA, tocammmodate Plaintiff's complaint, the
offer of continued leave was a “reasormaatcommodation” under the ADA. See,
e.d, Moore v. Accenture, LLPNo. 06-15650, 2007 WL 3313152, at *4 (11th Cir.
Nov. 9, 2007) (“Because Defendant affeddPlaintiff reasonable accommodation
by allowing him to remain on leave of abse and thus to retain his insurance
benefits, we conclude @b Defendant had no duty under the ADA to provide
Plaintiff with his choice of a different accommodation.”).
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