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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

RODERIC D. DAVIS,
Plaintiff,
v. 1:12-cv-3549-WSD

CARLOS C. GREEN, in his
individual capacity,

Defendant.

OPINION AND ORDER

This matter 1s before the Court on Defendant Carlos C. Green’s (“Defendant
Green”) Motion for Judgment on the Pleadings [28].

I. BACKGROUND

On January 20, 2010, Plaintiff Roderic D. Davis (“Plaintiff”) filed a
Complaint (“State Complaint™) against Defendants Green and “John Doe” Pough
(collectively, “Defendants”), in their individual and official capacities, in the
Superior Court for Clayton County, Georgia (“State Court Action™). In his State
Complaint, Plaintiff alleged that, sometime on the same day the State Complaint
was filed, while Plaintiff was detained in the Clayton County Jail, Defendants
entered his cell, slammed his head against the concrete wall and metal bed, and

knocked him unconscious. Plaintiff alleged that Defendants failed to provide him
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with medical assistance aftee was assaulted. Heaohs he suffered permanent
and severe physical and emotional injuassa result of the alleged assault.

On May 31, 2011, Defendants moved $ommary judgment on Plaintiff's
state law claims for “malicious asséiland “failure to provide medical
assistance.”

On August 16, 2011, Plaintiff amended Biste Complaint, to assert a claim
that the January 20, 2010 assault, and the following failure to provide medical
treatment, violated Plaintiff's rights undine Eighth and Fourteenth Amendments
to the United States Constitution, andiéle |, Section I, of the Georgia
Constitution. The Amended State Complaint asseaiimsl based on federal law
and the Georgia Constitution, unlike the 8t@bmplaint, which sserted tort claim
under Georgia law.

On September 20, 2011, Judge AaroivBson of the Superior Court for
Clayton County granted Defendants’ Mwtifor Summary Judgment on Plaintiff's
state law claims (the “Summary Judgm@nder”). Judgélason found that
Plaintiff did not meet his evidentiary burde support Plaintiff's state law claims

or that he suffered physical and emotional injutiekidge Mason also found that

! Judge Mason noted that Plaintiff falleven to depose Defendants during the
discovery period.



Defendants were entitled to qualified imnity because Plaintiff did not present
evidence that Defendants acted withuattmalice in comitting the claimed
assault.

On October 3, 2011, Dendants moved for judgment on the pleadings on
the federal and state constitutional glaiin the Amended State Complaint.
Defendants argued that (i) Plaintiff anoked his State Complaint to avoid an
adverse ruling on the Motion for Summary Judgment on the state law claims
asserted in his original State Complaantd (ii) the Amended State Complaint was
futile because Judge Mason granted summuatgment on the claims asserted in
the original State Complaint.

On November 18, 2011, Judge Mason denied Defendants’ Motion for
Judgment on the Pleadings (“Order on Judghon the Pleadings”). Judge Mason
noted that his Summary Judgment Ordielrnot address the federal and state
constitutional claims raised in the Amended State Complaint and thus, these
federal and state constitutionaaichs “remained alive.”__Se@rder on Judgment

on the Pleadings, at 1, Davis v. Gre€ase No. 2010-CV-475 (November 18,

2011). Judge Mason noted that his Sumyndadgment Order did not resolve the
case because Plaintiff amended his Stata@aint, and assertatew claims based

on the federal and Georgianstitutions before the 8umary Judgment Order was



filed.” Judge Mason concluded that Plaintfis allowed, as matter of right, to
file the claims in his Amended State i@plaint because he did so before the
Summary Judgment Order was filed. &t 3.

On April 11, 2012, Plaintiff voluntarily dismissed his Amended State
Complaint without prejudice.

On October 11, 2012, Plaintiff filed this actiamder 42 U.S.C.
8 1983, against Defendants Green and Tdwhh. Pough, Jr., in their individual
and official capacities (“Federal Complaint”n his Federal Complaint, Plaintiff
contends that Defendants violated hghts under the Fourth, Fifth, Eighth and
Fourteenth Amendments to the United States Constifitierause Defendants
assaulted Plaintiff in hisell and failed to provide m with medical assistance

after the assauft.Plaintiff seeks a judgment aigst Defendants in the amount of

? Plaintiff filed his Amended State Comajnt on August 18, 2011, approximately a
month before Judge Mason’s Summangigment Order was filed on September
20, 2011._Se®rder denying Judgment on thee&dlings, at 3, Davis v. Green
Case No. 2010-CV-475 (November 18, 2011).

® Plaintiff did not reassert claims under the Georgia constitution.

* Plaintiff contends that Defendantshtentional and malicious actions violated
[his] rights under the unlawful searchdaseizure provisions of the Fourth
Amendment, due process provisionghed Fifth Amendment, cruel and unusual
punishment provision of the Eighth Ameneint, and due pross, equal protection
and privileges and immunities provisiooisthe Fourteenth Amendment.”
Renewed Compl. at { 8.



$1,000,000 to compensate for past, preaad future medical expenses, physical
and emotional pain, attorneys’ femsd the costs of this litigation.

On March 13, 2013, Defends moved to Dismiss Plaintiff's Complaint for
insufficient service of process. On Ma5, 2013, Judge J. Owen Forrester granted
the Defendants’ Motion to Dismiss, in part. Judge Forrester found that Defendant
Green was properly served with thersuons and Federal Complaint at his
residence. He also found that Defend@otigh was not properly served. Judge
Forrester granted Defendants’ MotionDsmiss Defendant Pough for insufficient
service of process, but allowed Pldiidi claims to proceed against Defendant
Green, in his individual capacity. Judgerrester dismissed Plaintiff's claims
against Defendant Green in his offict@pacity because the Federal Complaint
failed to allege facts to suppa claim of offcial liability.

On May 29, 2014, Judge Forrester adstiatively closedhis case because
the case was inactive for several monthsdge Forrester required the parties to
file a Motion to Vacate within sixty (6@ays, warning that a failure to move to
vacate would result in a dismissal of #etion with prejudice. On July 28, 2014,
Plaintiff moved to vacate the May 29, 2008¥der. On November 18, 2014, the
Court reopened this matter.

On January 12, 2015, Defend&@reen moved for judgment on the



pleadings. Defendant Green argues Biaintiff’'s Federal Complaint should be
dismissed because res judicta bars Plaifnam litigating his federal claims in this
Court. Defendant Green asserts that @)ghrties to this dispute and the claims
asserted in this action are identical te garties and the claims asserted in the
original State Complaint, (ii) Plaintiff fizd to raise his féeral claims in the
original State Complaint, and (iii) dge Mason’s Summary Judgment Order is a
final judgment on the merits that disposgdhe claims asserted or which could
have been asserted iretBtate Complaint based thre alleged January 20, 2010
assault. Def.’s Motfor Judgment on the Pleadings at 8-9.

1. DISCUSSION

A. Legal Standard

“Judgment on the pleadings is apprafeiwhere there are no material facts
in dispute and the moving party istéled to judgment as a matter of law.”

Cannon v. City oWest Palm Beag50 F.3d 1299, 1301 (11th Cir. 2001).

Motions for judgment on the pleadings basadallegations of a failure to state a
claim are evaluated using the same standara Rule 12(b)(6) motion to dismiss.

SeeSampson v. Washington Mut. Bagb3 F. App’x 863, 865 n.2 (11th Cir.

2011); Strategic Income Fund, LQ..v. Spear, Leeds & Kellogg Coy@05 F.3d

1293, 1295 n.8 (11th Cir. 2002); Provident Muife Ins. Co. of Phila. v. City of




Atlanta 864 F. Supp. 1274, 1278 (N.D. G294) (“A motion for judgment on the
pleadings is subject to the same standaid afRule 12(b)(6) motion to dismiss.”).

In considering a motion for judgment on the pleadings, the allegations
contained in a complaint must be accem@sdrue and the facts and all inferences
must be construed in the light mdéatorable to the nonmoving party. See

Scottsdale Ins. Co. v. Purs|edb0 F. App’x 888, 890 (11th Cir. 2012); Hawthorne

v. Mac Adjustment, In¢.140 F.3d 1367, 1370 (11th Ci998). Ultimately, the

complaint is required to contain “enough &t state a claim to relief that is

plausible on its face.” Bell Atl. Corp. v. TwombI§50 U.S. 544, 570 (2007). To

state a claim to relief that is plausibleg thlaintiff must plead factual content that
“allows the court to draw threasonable inference that the defendant is liable for

the misconduct alleged.Ashcroft v. Igbal 556 U.S. 662, 678 (2009).

“Plausibility” requires more than a “sheer possibility that a defendant has acted
unlawfully,” and a complainthat alleges facts that are “merely consistent with”
liability “stops short of the line betwegossibility and plausibility of ‘entitlement

to relief.” 1d. (citing Twombly, 550 U.S. at 557).

B. Analysis

In determining if a judgment has resljcata effect, the Court applies the res

judicata law of the state that remed the state court judgment. 3&ezire v.




Baptist Health Sys., Inc441 F.3d 1306, 1308 (11th C2006) (citing 28 U.S.C.

8§ 1738). Defendant Green seeks to gigejueicata effect to an Order issued by
the the Clayton County Superior Couéeorgia law is required to be applied to
determine if the Summary Judgment Order blaesfederal claims in this case.

In Georgia, “[tlhree m@requisites must be sdiexd before res judicata
applies—(1) identity of the cause of action, (2) identity of the parties or their
privies, and (3) previous adjudication the merits by a court of competent

jurisdiction.” Karan, Incy. Auto-Owners Ins. Cp629 S.E.2d 260, 262

(Ga. 2006); see al90.C.G.A. 8§ 9-12-40. Regarditige first element, res judicta

prevents subsequent actions “as to all matters put in issue or which under the rules
of law might have been put in issue” iretbriginal action. O.C.G.A. § 9-12-40.
Georgia courts have interpreted this reguient to mean that “one must assert all
claims for relief concerning the same subjaeitter in one lawsuit and any claims

for relief concerning that same subjettter which are not raised will be res

judicta pursuant to O.C.G.A. § 9-12-40.” Jemwler v. Vineyard405 S.E.2d 678,

682 (Ga. 1991) (internal quotation maknd citations omitted).
The parties do not dispute that the paraad cause of action in this federal
constitutional case andentical to those in the State Court Action.

Defendant Green contends that resqgtadbars Plaintiff’'s federal claims



because (1) Plaintiff failed to raise fegleral claims in the original State
Complaint, and (2) Judge Mason’s SuamgnJudgment Order is a final judgment
on the merits that disposed of the glaiasserted or which could have been
asserted in the State Complaint basetheralleged Janua®0, 2010 assault.
Def.’s Mot. for Judgment othe Pleadings at 8-9.

1. Failure to Raise Federal Claimsin State Complaint

Plaintiff amended his State Comipiaon August 16, 2011. One month
later, on September 20011, Judge Mason issued an Order that granted
Defendants’ Motion for Summary Judgmemt Plaintiff's state law claims for
“malicious assault” and “fure to provide medical asgance.” These claims were
not raised again in Plaintif's Amended Staten@pdaint. Under O.C.G.A.

8 9-11-15(a), a plaintiff is entitled to @md his complaint, a& matter of right,
before the entry of a pre-trial ordermmior to the commencement of trial. See
0.C.G.A. 8§ 9-11-15(a). Plaintiff allovedy amended his State Complaint before
Judge Mason issued his Summary Judgr@eder on Plaintiff's state law claims.

Seeliberty v. Storage Trust Properties, L,.B00 S.E.2d 841, 845 (Ga. Ct. App.

2004) (citations omitted). The reasoning in Libastynstructive in evaluating the
impact of the Amended State @plaint that was filed.

In Liberty, the trial court entered summary judgment in favor of the



defendant on plaintiff's breadaf contract claim._Idat 844. Three hours before
the trial court entered its summary judgrmerder, plaintiff amended his complaint
to assert a negligence claim. Ild@he defendant moved to strike the amended
complaint or, in the alternaty for summary judgment. ldt 845. On May 1,
2003, the trial court granted summary judgron plaintiff's negligence claim on
the ground that the contract barrediptiff's negligence claim._Id.

On May 29, 2003, plaintiff filed a notice of appeal from both summary
judgment orders. 1dThe defendant moved to dismtke appeal arguing that
(i) the appeal should have been filedhin 30 days from the initial grant of
summary judgment and (ii) the ameddmmplaint was ineffective. IdThe trial
court granted defendant’s motion to dismiss the appeal, finding that plaintiff
attempted to delay the result of the sumynadgment order by filing the amended
complaint. The trial cotiiconcluded that plaintif§ delay caused the amended
complaint to be ineffective because the timdile a notice of appeal ran from the
date of the first summary judgment ordand that time had expired. Idhe
Georgia Court of Appeals reversed:

As the new claim of negligencesasted in the amended complaint

was not, and could not have beead@ssed by the trial court in the

order it signed the day before the amendment was filed, it remained

pending and the trial court’s first order granting summary judgment

did not dispose of the entire cag®lthough this order was subject to
a direct appeal by [plaintiff] . . . [@intiff] was not required to file an

10



appeal at that time . . . as a fiéswe reverse the trial court’s order
dismissing [plaintiff's] appeal.

The reasoning in Libertgpplies here. Judge Mason’s Summary Judgment
Order in the State Court Action did nosodve the entire case because it did not
address Plaintiff's federal claims—the omlgims asserted in Plaintiff's Amended
State Complaint. _Sdaberty, 600 S.E.2d at 845 In denying Defendants’ Motion
for Judgment on the Pleadings, Judge Masated that Plaintiff’'s federal claims,
which were not asserted in the Stater(taint, “remained lave,” and for this
reason, denied Defendants’ request tmilss the Amended State Complaint.

An amended complaint supersedes the original complaintFi§eey.

Standard Sec. Lifns. Co. of New York676 F.2d 1356, 1368 (11th Cir. 1982);

Dussouy v. Gulf Coast Inv. Cor®60 F.2d 594, 601 (11th Cir. 1981). Ifa

complaint is properly amended, a plainki#is the right to add or remove claims on
which he seeks relief. IdDefendant Green’s contention that res judicta bars
Plaintiff's federal claims because he failedagse his federal claims in the original
State Complaint does not have a viable legal basis. Plaintiff’s failure to raise his
federal claims in the original State @plaint does not bar him from subsequently
asserting the federal claims in an Amded State Complaint or in his Federal

Complaint.

11



2. Final Judgment

A final judgment must be entered iretprior suit for res judicata to apply.

SeeBhindi Bros. v. Patel619 S.E.2d 814, 816 (Ga. @jpp. 2005). “A judgment

is final when it disposes of the entoentroversy, leaving nothing for the trial
court to do in the case. The effectagjudicial act and not the trial court’s

characterization of it determines &ther it is a final judgment.”_ldquoting

Atlanta J's, Inc. v. Houston Foods, In614 S.E.2d 216, 218 (G@&t. App. 1999)).
“The entry of a judgment as to one ornadut fewer than all of the claims or
parties is not a final judgment . . . and lack&s judicata effect unless the trial court
make[s] an express direction for the entry of the final judgment and a
determination that no just reason for gatg the finality of the judgment exists.”

Pierce v. Cessna Aircraft C&47 S.E.2d 261, 262 (Gat. App. 1986); see also

Horn v. Terminal Transport Col90 S.E.2d 158, 159 (G@t. App. 1972) (holding

that res judicata did not apply because tla¢ tourt’s order in the previous suit did
not expressly direct that judgment be erdeend its Order was subject to revision
prior to the entry of a final judgm8n A Summary Judgment Order that
adjudicates fewer than all of the plaffig claims is not a final judgment. See

Crisler v. Haugabogk725 S.E.2d 318 n.1 (Ga. 2012).

The Court concludes that res judecaloes not apply here because the

12



Clayton County Superior Court did not engefinal jJudgment on Plaintiff's federal
claims. Sedierce 347 S.E.2d at 262; Horda90 S.E.2d at 159. There is no
dispute that the Summary Judgment @uild not address Plaintiff's federal
claims, and Judge Mason denied Defendant Green’s Motion for Judgment on the
Pleadings because the Summary Judgment Order did not address the federal
constitutional claims asserted by Pldinn the Amended State Complaint before
the Summary Judgment Order was entered.

Res judicta also does not apply because, on April 11, 2012, Plaintiff
voluntarily dismissed his Amended St&omplaint without prejudice. Under
Georgia law, a voluntary dismissal without prejudice does not constitute an

adjudication on the merits. SBafizadeh v. KR Snelville, LL{634 S.E.2d 406,

410 (Ga. Ct. App. 2006) (reversing the tealrt's determination that plaintiff's
claim was barred by res judicbecause plaintiff voluntarily dismissed the first
action, and the dismissal did not iodie that it was with prejudice).
1. CONCLUSION

The Court concludes that the doctriof res judicata does not prevent
Plaintiff from asserting his federal claimrsthis action because Plaintiff had a

right to file an Amended State Compliaiand the Clayton County Superior Court

13



did not issue a final judgment on Ritff's federal claims on the merits.
Accordingly,
ITISHEREBY ORDERED that Defendant Green’s Motion for Judgment

on the Pleadings ISENIED [28].

SO ORDERED this 13th day of April, 2015.

WILLIAM S. DUFFEY, JR.
UNITED STATES DISTRICT JUDGE

> In his Response to Defendant Greeviation for Judgment on the Pleadings,
Plaintiff characterizes Defendant Greergs judicta argument as “frivolous” and
requests the Court to award him ateys’ fees in preparing a Response to
Defendant Green’s Motion. Plaintiff has not filed a Motion seeking attorneys’ fees
or submitted evidence of his reasonaliteraeys’ fees and expenses incurred in
responding to the Motion for Judgment on the Pleadings.
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