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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

MARY GODWIN,

Plaintiff,
V. 1:12-cv-3752-WSD
WELLSTAR HEALTH
SYSTEM, INC.,
Defendant.

OPINION AND ORDER

This matter is before the Caumn Defendant’s Motion for Summary
Judgment [30].
l. BACKGROUND

A.  Procedural History

On October 26, 2012, Plaintiff Mary Godwin (“Plaintiff”) filed this
employment discrimination action agat her former employer Defendant
WellStar Health Systems, Inc. (“Defendant” or “Well®}a In her Complaint,
Plaintiff asserts four causes of action: that Defendant terminated Plaintiff’s
employment because of her age, iol&iion of the Age Discrimination in
Employment Act (“ADEA”) (Count I); that Defendant terminated Plaintiff's

employment in retaliation for Plaintiff's cgplaints about age discrimination, in
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violation of the ADEA (Count I1); tht Defendant failed to accommodate
Plaintiff's disability, in violation ofthe Americans with Disabilities Act (“ADA”")
(Count 11); and that Defenad terminated Plaintiff’'s employment in retaliation for
Plaintiff's complaints about the failure s,commodate her disability, in violation
of the ADA (Count IV). On July 29013, Defendant filed its Motion for
Summary Judgment on all of Plaintiff's claims.

B. Relevant Factual Backgrouhd

Plaintiff was born in August 1948Resp. SUMF [42] § 5.) She began
working for WellStar, a system of hospitals and other healthcare facilities, in May
1999, as an order puller in Defemdfa Distribution Center. _(1d 4; SAMF [43]

19 2-3.) By 2003, Plaintiff had been proeuto the position of Buyer, first in
WellStar’s Distribution Centeand later in WellStar'®urchasing Department.

(Resp. SUMF [42] 111 10-11, 20; SAM&3] 11 3—4.) As a Buyer, Plaintiff's

! These facts are taken from the following statements of facts submitted in
accordance with Local Civil Rule 56.Defendant’s Statement of Undisputed
Material Facts [30-2] (“SUMF”), Plaiiff's Response to Defendant’s SUMF [42]
(“Resp. SUMF”), Plaintiff's Statemermif Additional Material Facts [43]

(“SAMF"), and Defendant’s Response to Rl#f's SAMF [47] (“Resp. SAMF”).
Where a party disputed a factual assertiontained in a statement of facts, the
Court also considered the specific exhibits cited in support of the assertion. See
LR 56.1(B)(3), NDGa (providing that treourt deems a party'SUMF citation as
supportive of the asserted fact “unléss respondent specifically informs the court
to the contrary in the response”).



duties included processing orders, withside vendors, for goods made by various
departments within WellStar’s enterprise. (Resp. SUMF [42] 7 13-14.)

In March 2009, WellStar hired Torlyrupiano (“Trupiano”) as its Vice
President of Supply Chain. (1§.46.) Trupiano’s responsibilities included
overseeing the Purchasing Department. {ld7.) At the time Trupiano joined
WellStar, the Manager of the PurchagDepartment, and Plaintiff's direct
supervisor, was Chris Holihan (“Holihan”). (See{ 49.) Holihan expressed
concerns to Trupiano regarding Plaifiifperformance, including errors in
purchase orders. (I1§.50.)

In September 2009, Holihan conducteceaaluation of Plaintiff in which he
rated Plaintiff's performance dbelow expectations.” (1dfff 43—44.) In October
2009, WellStar hired Ken Tifft (“Tifft")as its Director of Purchasing and
Contracts, a new position reporting taiprano, the Vice President of Supply
Chain, and overseeing Holihan, the Piaging Departmemflanager. (Sedl.

19 56, 58; SAMF [43] | 18.Tifft reviewed Holihan's evaluation of Plaintiff.
(Resp. SUMF [42] 1 59.) Tifft statedat, while he did not have reason to

disbelieve Holihan’s evaluation, he bekslvHolihan’s criticisms lacked sufficient



documentation. (1] 60-613 Tifft therefore approved a merit pay raise for
Plaintiff. (Id.)

In October 2009, Holihan left WellStaand Tifft assumed temporary day-
to-day management over tRarchasing Department. (I 57-58; SAMF [43]
1 19.) In March 2010, Tifft conducted anadyation of Plaintiff in which he rated
Plaintiff's performance as “below expedtats.” (Resp. SUMF [42] 11 62, 62.)

In April 2010, WellStar hired CheesBrown (“Brown”) as the Manager of
the Purchasing Department, and Brown becBhaatiff's direct supervisor. _(Id.
91 76.) In July 2010, Brown and Tifft jointigonducted an evaluation of Plaintiff in
which they rated Plaintiff's performae as “below expectations.” (Ifff 80-82,
84.)

In September 2010, Brown placed Plaintiff on a 90-day “performance
improvement plan” (“PIP”). (1d]1 85-86; SAMF [43] { 28.) The PIP identified

several deficiencies in Plaintiff’'s germance, including making errors on

2 Plaintiff purports to dispetthe fact that Tifft did nadisbelieve Holihan's review
because, in April 2010, Tifft wrote @n email that Plaintiff was “meeting
expectations.” (Resp. SUMF [42] 1 BOTifft's April 2010 email does not show
Tifft's beliefs in October 2009.

In April 2010, the month after the Mdar2010 evaluation, Tifft determined that
Plaintiff was meeting expectations, dmelapproved a subsi#al pay raise for
Plaintiff to bring her pay in line witthat of other Buyers in the Purchasing
Department. (ResSUMF [42] 11 71-74.)



purchase orders. (Resp. SUMF [42] 1 8Brpwn presented Plaintiff with formal
follow-ups to the PIP after 30 and 60 days. {If188-91.) In these follow-ups,
Brown noted improvements in some areag eontinued concerns in others._x‘ld.

In January or February 2011, Browonclucted an evaluation of Plaintiff in
which she rated Plaintiff as not meeting expectations.{(&R.) In late February
2011, Brown placed Plaintiff on a second 90-day PIP. f(@#4.) This PIP
identified deficiencies similar to thesn the earlier PIP, including errors on
purchase orders. (14.95.)

On February 25, 2011, Plaintgfesented Brown with a note from her
physician stating that, “[b]ecause of rineatoid arthritis, [Plaintiff] should not
remain seated/sedentary for more than one hour continuouslyy gid)

Plaintiff explained to Brown that siieeded to move around every hour. (Id.
1 99.) Brown responded by telling Plaintifatrshe needed tormain “visible” in
the Purchasing Department. (f1101.) The Purchasing Department was

sufficiently large to allowPlaintiff to walk. (1d.q 105.)

* Brown did not provide a follow-up aft®0 days because she decided to wait until
Plaintiff's mid-year evaluation(Resp. SUMF [42] § 92.)

> Plaintiff asserts that Brown told heiatrshe needed to obtain Brown’s permission
before leaving her desk and beforengsihe restroom. (SAMF [43] § 70.)

Plaintiff also asserts that there wexeeasions when Brown denied Plaintiff
permission to leave her desk or to use the restroom{ {8; Resp. SUMF [42]
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In March 2011, Plaintiff complaed to WellStar's Human Resources
Department that Brown had made “ageist” commenketcand that Brown was
not accommodating her need to walkSAMF [43] 1 86.)

On May 4, 2011, Brown gave Plaiffita 60-day follow-up to the second PIP,
which noted continued performance defiwties. (Resp. SUMF [42] Y 114-15.)
On the same day, Plaintiff requestetheeting with WellStar's Human Resources
Department to discuss hearlier complaints abolrown. (SAMF [43] 1 95—

97.) On May 9, 2011, thduman Resources Departmémierviewed Plaintiff,
who reported on Brown’s aljed “ageist” comments addilure to accommodate

Plaintiff's arthritis. (1d.]7 102—037)

9 102.) The record does not show thaivian ever denied Plaintiff permission to
walk at least once per hour.

® At some point after becoming Manage the Purchasing Department, Brown
allegedly made numerous comments torRifiithat Plaintiff characterizes as
“ageist.” These comments, most of whidefendant disputesere made, include:
Brown stating that Plaintiff was not ‘entally capable of understanding” Brown
(SAMF [43] 1 37); Brown asking Plaintiffer age and then asking, “At your age,
why are you still working?”_(idf[fl 39—40); Brown telling Plaintiff that she “should
have made provision for being aaftwork when she was young” (i§.42); Brown
telling Plaintiff that, at her age, shieaald be “home taking care of her husband”
(id. 1 43); and Brown stating that it was time Riaintiff to be “put out to pasture”
(id. T 44).

" Brown was aware that Plaintiff had lodged her complaints with Human Resources

and that Plaintiff was meeting withuman Resources on May 9, 2011. (SAMF
[43] 1 104.) On the same day as theeting, Brown drafted a document
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Beginning in June 2011, while Titiwas on medical leave, Brown had
weekly meetings with Trupiano to discubge performance of the employees in the
Purchasing Department. (Resp. SUME][% 167.) During one of these meetings,
Brown recommended to Trupiano that Pledrbe fired because of Plaintiff's
continued performance issues. (JdL68.) Brown gavé&rupiano several recent
purchase orders completed by Plaintiff that contained errorsy Ut4; SAMF
[43] 1 137.)

Trupiano reviewed the purchase aslsupplied by Brown and determined
that Plaintiff's errors were occurrirag an “unacceptable frequency.” (Resp.
SUMF [42] 1 174.) Trupiantestified that, based on hisview of the purchase
orders, earlier complaints he had receigbdut Plaintiff from Holihan and Trifft,
and his knowledge that Plaintiff haddmegiven earlier warnings about her
performance before making the errorstlo@ exemplar purchasing orders, he
decided to terminate Plaintiff's employment. (fd175.) On June 22, 2011,
Plaintiff was fired from WellStar in a mieg with Trupiano, Brown, and a Human

Resources employee. (If1193.)

recommending Plaintiff's termination. (1§.106.) The record does not show that
Brown ever transmitted this document to anyone.



DISCUSSION

A. Leqgal Standard

A court “shall grant summary judgmentife movant shows that there is no
genuine dispute as to any material fad #re movant is entitled to judgment as a
matter of law.” Fed. R. CiWP. 56(a). Parties “assertititat a fact cannot be or is
genuinely disputed must support that asserby . . . citing to particular parts of
materials in the record, including depgms, documents, electronically stored
information, affidavits or declarationstipulations (including those made for
purposes of the motion only), admissipiméerrogatory answers, or other
materials.” Fed. RCiv. P. 56(c)(1).

The party seeking summary judgmenatsethe burden of demonstrating the

absence of a genuine dispute as toraajerial fact._Herzog v. Castle Rock

Entm’t, 193 F.3d 1241, 1246 (11th Cir. 1999). c®rthe moving party has met this

burden, the non-movant must demonsttagd summary judgment is inappropriate

by designating specific facts showing a genussee for trial._Graham v. State

Farm Mut. Ins. Cq9.193 F.3d 1274, 1282 (11th Cir999). Non-moving parties

“need not present evidencearform necessary for adssion at trial; however,
[they] may not merely resin [their] pleadings.”_Id.

The Court must view all evidencetime light most favorable to the party



opposing the motion and must draw all nefeces in favor of the non-movant, but

only “to the extent supportable by trexord.” Garczynski v. Bradsha®73 F.3d

1158, 1165 (11th Cir. 2009) (quoting Scott v. Harss0 U.S. 372, 381 n.8

(2007)). “[C]redibility deerminations, the weighing @vidence, and the drawing
of inferences from the facts are thum€tion of the jury . ...” Graham93 F.3d at
1282. “If the record presents factual issube court must not decide them; it must
deny the motion and proceed to trial.” Herz§3 F.3d at 1246. But, “[w]here

the record taken as a whole could not leadtional trier of fact to find for the
non-moving party,” summary judgment for ttn@ving party is proper. Matsushita

Elec. Indus. Co. v. Zenith Radio Corg75 U.S. 574, 587 (1986).

B. Analysis

1. Counts |, Il, and IV of Plaintiff's Complaint

The ADEA prohibits an employer fno discriminating against an employee
“because of” age or “because” anmoyee has complained about age
discrimination._Se@9 U.S.C. § 623(a)(1), (d)Tlhe ADA prohibits an employer
from discriminating against an employédecause” the employee has complained
about a failure to reasonably accommodate the employee’s disabilityl2See
U.S.C. § 12203(a). In Counts I, Il, and ¥ her Complaint, Plaintiff alleges that

Defendant violated these provisions yniy her because of her age and because



she had previously complained about her supervisor Brown'’s acts of age
discrimination and failure to accommaedlaintiff's rheumatoid arthritis.

Defendant argues that it is entitledstammary judgment on Counts |, Il, and
IV because the decision to fire Plainifbs made by Trupianayho did not harbor
any illegal animus toward Plaintiff. Plaintiff does not dispute that Trupiano lacked
a discriminatory animus or that Trupianodeahe formal firing decision. Plaintiff
argues that Defendant is liable becausgieno acted merely as the “cat’s paw”
of Plaintiff's direct supervisor Brom; who Plaintiff contends did harbor
discriminatory animus toward Plaintiff.

Under the subordinate bias, or “cgtaw,” theory of liability in employment
discrimination cases, the illegal animus of a supervisor who was not the decision
maker with respect to an adverse emplent action may nevertheless be imputed

to the employer. Sims v. MVM, Inc704 F.3d 1327, 1335 n.6 (11th Cir. 2013).

For the theory to apply in ADEA casasd ADA retaliation cases, the biased
supervisor’'s animus must be “a ‘butrfocause of, or a determinative influence

on,” the employer’s ultimate decision. &t 1337 This requires a showing that

® The parties do not dispute that the sdmg-for” causation standard applies to
both ADEA claims and ADA retaliation clais. The Court agrees. In Sintise
Eleventh Circuit held that the “but-fostandard applies in ADEA discrimination
claims because the statute prohibitcdmination “because of” an employee’s
age. _Se@04 F.3d at 1335-36. Both the EB and ADA retaliation provisions
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the decision maker merely “rubbtamped” the biased supervisor’'s
recommendation, applying the adse action without any independent

investigation._Se&timpson v. City of Tuscaloosa86 F.3d 1328, 1332 (11th Cir.

1999); see als8immons v. Sykes Enters., IN647 F.3d 943, 950 (10th Cir.

2011), _cited with approval iBims 704 F.3d at 1336.

In this case, Brown recommended tadiano that Plaintiff be fired. Brown
told Trupiano that the basis for her rewnendation was that Plaintiff continued to
make errors on purchasing orders.oBn provided Trupiano with exemplar
purchasing orders showing Plaintiff's alleged errors. Trupiano testified that he
personally reviewed the exemplar purchasinders and determined that Plaintiff's
errors were “occurring at an unaccepéatsequency.” Trupiao further testified
that, based on his review of the purchasirders, the fact that Plaintiff had been
given earlier warnings about her perf@amse before making the errors on the

exemplar purchasing orders, and mewledge concerning earlier complaints

include similar “because” language. S¥eU.S.C. 8§ 623(d) (“It shall be unlawful
for an employer to discriminate against any of his employedsecausesuch
individual . . . has opposed any practicade unlawful by this section . . . .”
(emphasis added)); 42 U.S.C. § 12203 (&)o(person shall discriminate against
any individualbecausesuch individual has opposed any act or practice made
unlawful by this chapter . .. (emphasis added)); see aldaiv. of Tex. Sw. v.
Nassar133 S. Ct. 2517, 2528 (2013) (holding that the use of “because” in Title
VII's retaliation provision creates a “bédr’ causation standard in Title VII
retaliation claims).
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about Plaintiff, he decided terminate Plaintiff's employmerit.

The record does not support thatifiano merely “rubberstamped” Brown’s
recommendation. He personally reviewld exemplar purchasing orders and
independently determined that the esrshown in them were “unacceptabte.”
Trupiano determined that the errors, anginction with his personal knowledge of
Plaintiff's prior performance issues, mesufficient to warrant Plaintiff's

termination. _Se&immons 647 F.3d at 950 (“[W]here a violation of company

policy was reported through channels independent from the biased supervisor, or
the undisputed evidence in thexord supports the employer’s assertion that it fired
the employee for its own unbiased reasons that were sufficient in themselves to
justify termination, the plaintiff's age mavery well have been in play—and could

even bear some direct relationship te termination if, for instance, the biased

® Trupiano testified that his decisigras based on these factors. Although
Trupiano stated that he considerdaetherto terminate Plaintiff because of
Brown’s recommendation, Trupiano did niestify, and the record does not
otherwise show, that Brown’s recommendation was a factor in the decision itself.

1% plaintiff argues that Trupiano’s review of the purchasing orders was not
“independent” because Brawprovided Trupiano with the purchasing orders.
Plaintiff, however, does not dispute thgthenticity of the orders, or that they
contained the errors alleged, and Plé#ifias not submitted any evidence to show
that Trupiano did not independently deterenthat the errors we “unacceptable.”
SeeSimmons 647 F.3d at 950 (explaining that cat’'s paw liability would attach if
the decision maker relied dalsereports of employee misconduct).
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supervisor participated in the investigpn or recommended termination—but age
was not a determinative causetleé employer’s final decision The record

does not support that Trupiano was the"scpaw” of Brown,and Defendant is
entitled to summary judgment on Countf,land IV of Plaintiff's Complaint.

2.  Count Il of Plaintiff's Complaint

The ADA generally requires amployer to make “reasonable
accommodations to the known physicahmental limitations of an otherwise
qualified individual with a disability Wwo is an . . . employee.” 42 U.S.C
§ 12112(b)(5)(A). In Count lll of her Corgint, Plaintiff alleges that Defendant
violated this provision because Brown failed to accommodate Plaintiff's
rheumatoid arthritis. Plaintiff speaflly alleges that Brown denied her
permission to stand and walk once peuth Defendant disputes that Brown
denied Plaintiff permission to stand and walk once per hour.

The record shows that Plaintiff & her request for accommodation by

presenting to Brown a note from Plaffis physician stating that, due to

! plaintiff argues that Trupiano did not coanp Plaintiff's errors to those of other
employees in the Purchasing Departmd?iaintiff does not cite, and the Court is
not aware of, any authority requiring suelsomparison. Plaintiff concedes that
Trupiano did not have an illegal animus tedvaer, and the record supports that
Trupiano believed Plaintiff's errors, sonjunction with Plaintiff's prior work
history, were sufficient to fire Plaintiff.
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rheumatoid arthritis, Plaintiff should nemain seated for more than one hour.
Plaintiff explained to Brown that her catidn required her to move once per hour.

In response to Plaintiff's request, Brown responded that Plaintiff needed to remain
“visible” within the Puchasing Departmerit.

Plaintiff argues that Brown requirédaintiff to seek Brown'’s permission
before getting up from her desk and that Brown occasionally denied Plaintiff's
requests to get up. Theaord does not contain anyiédence, however, that Brown
ever denied Plaintiff permission to lkat least once per hour, or otherwise
prevented Plaintiff from walking #&ast once per hour—the accommodation
requested by Plaintiff and at issue in this cds€he record thus does not support
that Plaintiff was denied an accommodatiand Defendant is entitled to summary

judgment on Count Il of Plaintiff's Complaint.

2 There is no dispute that the Puasing Department is large enough to
accommodate Plaintiff's walks.

13 Plaintiff also argues that Brown ocaasally denied Plaintiff permission to use
the restroom. Use of the restroom, leser, was not an accommodation requested
by Plaintiff, and Plaintiff has not arguedrbghat unfettered use of the restroom
was necessary to accommodate Pldistiheumatoid arthritis. See, e.gones v.
Nationwide Life Ins. Cq.696 F.3d 78, 89 (1st Cir. 2012) (“An accommodation
request must be sufficin direct and specific, ahit must explain how the
accommodation is linked folaintiff's disability.”)
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[T, CONCLUSION

Accordingly, for the foregoing reasons,
ITISHEREBY ORDERED that Defendant’'s Motion for Summary

Judgment [30] iISRANTED.

SO ORDERED this 27th day of March, 2014.

w M“\ﬂﬂm F“ w M‘—ﬂ
WILLIAM S. DUFFEY, JR.
UNITED STATES DISTRICT JUDGE
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