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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

JEFFREY PHILLIPS, On Behalf of
Himself and All Other Persons in the
State of Georgia who are Similarly

Situated,
Plaintiff,
\A 1:12-¢cv-3861-WSD
OCWEN LOAN SERVICING, LLC,
Defendant.
OPINION AND ORDER

This matter 1s before the Court on Plaintiff Jeffrey Phillips’s (“Plaintiff” or
“Phillips”) Objections [139] to Magistrate Judge Justin S. Anand’s Final Report
and Recommendation (“R&R”) [135]. The R&R recommends granting Defendant
Ocwen Loan Servicing, LLC’s (“Defendant” or “OLS”) Motion for Summary
Judgment [104]. Also before the Court 1s Plaintiff’s Motion for a Hearing [141] on

his Objections.'

! The Court determines that a hearing on Plaimntiff’s Objections 1s not

necessary and Plaintiff’s Motion for a Hearing is denied. See LR 7.1E, NDGa.
(“Motions will be decided by the court without oral hearing, unless a hearing 1s
ordered by the court.”).
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l. BACKGROUND

A. Facts

On December 7, 1998, Plaintiff olataid a loan (the “Loan”) from
HomeAmerican Credit, Inc., d/b/a/ Upld Mortgage (“Upland”) and executed in
favor of Upland a promissory note (tH¢ote”), in the amount of $86,400. (Note
[104.4]). The Note providg in pertinent parts:

2. INTEREST
Interest will be charged on unpaid principal until the full amount of
principal has been paid. | will paytarest at a yearly rate of 10.890%.

3. PAYMENTS

(A) Time and Place of Payments

| will pay principal and interest by making payments every month.

| will make my monthly paymentsn the 15th day of each month
beginning on January 15, 1999.

| will make these payments evanonth until | have paid all of the
principal and interest and any otlolarges . . . that | may owe under
this Note. My monthly paymentsilwbe applied to interest before
principal. . . .

(B) Amount of Monthly Payments

My monthly payment will bén the amount of U.S. $815.64.
6. BORROWER'’S FAILURE TO PAY AS REQUIRED

(B) Default

If I do not pay the full amount of each monthly payment on the
date it is due, | will be in default.



(C) Notice of Default

If | am in default, the Notélolder may send me a written notice
telling me that if | do not pay &éhoverdue amount by a certain date,
the Note Holder may require ni@ pay immediately the full amount
of principal which has not been paid and all the interest that | owe on
that amount.

(Note 11 2-3, 6).

Repayment of Plaintiff’'s loan wassal secured by a deed (the “Security
Deed”) (together with the Note, the “Lo&greement”) to real property located at
728 Kennolia Drive, Atlanta, Georgia (thBroperty”). (Security Deed [104.5]).
The Security Deed was execuiadavor of Upland. (Id. The Security Deed
provides, in pertinent parts:

3. Application of Payments.. . . [A]ll payments received
. .. shall be applied: first, tany prepayment charges due under the
Note; second, to amounts payabler escrow items, including taxes
and insurance]; third, to interest ddeurth, to principal due; and last,
to any late charges due under the Note.

4. Charges; Liens. Borrower shall payletaxes, assessments,
charges, fines and impositions ddtitable to the Property . . . .

5. Hazard or Property Insurance. . .. If Borrower fails to
maintain coverage described abplkender may, atender’s option,
obtain coverage to protect Lendenghts in the Property . . ..

7. Protection of Lender’s Rights in the Property. If Borrower
fails to perform the covenantagagreements contained in this
Security [Deed] . . . then Lendmay do and pay for whatever is



necessary to protect the value of troperty and Lender’s rights in the
Property. . ..

19. Sale of Note; Change of Loan ServiceThe Note or a partial
interest in the Note (together withis Security [Deed]), may be sold
one or more times without prior noéi to Borrower. A sale may result
in a change in the entity (known e “Loan Servicer”) that collects
monthly payments due under the Natel this SecurityDeed]. There
also may be one or more changeshef Loan Servicer unrelated to a
sale of the Note. . . .

21. Acceleration; RemediesLender shall give notice to Borrower
prior to acceleration following Borveer's breach of any covenant or
agreement in this Security [Deed]. . The notice shall specify:

(a) the default; (b) the action requiredcure the default; (c) a date, not
less than 30 days from the date the notice is given to Borrower, by
which the default must be cured; gl that failure to cure the default
on or before the date specifiedtire notice may result in acceleration
of the sums secured by this Secufidged] and sale ahe Property.

. .. If the default is not cured on before the date specified in the
notice, Lender, at its option, mayguere immediate payment in full of
all sums secured by this SeculiBeed] without further demand and
may invoke the power of sale granted by Borrower . . . .

(Security Deed 11 3-5, 7, 19, 21).

In May 2005, OLS became the servicePtdintiff's loan. (Def's Statement
of Material Facts (“SOMF”) at { 6)On May 6, 2005, OLS sent Plaintiff an
account statement, which states:

Please note that you have a SimplerggeLoan that accrues interest
from the last date that interestsvaaid through the date your next



payment is received. When yauext payment is received, the

interest amount will be calculat&ém the date listed in the “Interest

Paid Through Date” field (listedoave) through the date that your

payment was received. It is impartdo ensure that your payments

are received timely and consisterdly that your accrued interest each

period is limited to approximatelyne month’s interest. If you elect

to take advantage of your grace pdriplease note that this will cause

a greater portion or all of your paymt to be applied to interest.
(05/06/2005 Account &tement [104.6]).

On October 30, 2009, OLS offered Rk a loan modification. (PI's
SOMF 1 11). Plaintiff did natign the modification agreement.

On November 20, 2009, OLS sent Ptdifra Notice of Default, which states
that Plaintiff's “mortgage payments arespdue, which puts [Plaintiff] in default
of [his] loan agreement.” (Nize of Default [140.1] at 1J. The Notice of Default
also states that, as of NovemB€r 2009, Plaintiff owes $12,068.64, which
includes past due principal and interest of $2,446.92, that the “debt is owed to
[OLS] as the owner or servicer of yduome loan and nmtgage,” and that
payment is due by December 20, 2009. )(Idhe Notice of Default provides:

Failure to bring your account cuntemay result in our election to

exercise our right to foreclose on [the P]roperty. Upon acceleration,

your total obligation will be imnaiately due and payable without
further demand. . ..

2 The Notice of Defaulis referenced in the Nice of Foreclosure Sale
attached to Plaintiff's Second Amendedn@@aint, and Plaintiff testified at his
deposition that he received the NoveanB0, 2009, Notice of Default, (S8AC
at Ex. E; Phillips Dep. 195-196).



After acceleration of the debt, borior to foreclosure, you may have

the right to reinstate the mortgage loan, depending on the terms of the

note and mortgage. ... Payments received that are less than the

amount required to reinstate the ngaige loan will be returned, and

will not stop any foreclosure pteedings that have begun. . . .
(Notice of Default at 2).

On December 21, 2009, Plaintiff semayment, in the amount of $855, to
OLS, and OLS returned the payment to RIfin(Def's SOMF | 34). Plaintiff did
not make another logmayment to OLS until March 9, 2010. (K35).

On January 16, 2010, OLS offered Rtdf another loan modification and
sent him a Proposed Modification Agreemg€®PMA”). (Def's SOMF | 25; PMA
[104.34]). The PMA states:

In order to accept this modifitan on your loan, you must complete
ALL of the following steps on or before 1/29/10, (“Due Date”):

1. SIGN the bottom ahe Agreement. . ..
2. FAX the fully execute Agreement to [OLS]
3. PAY the full initial payment ithe amount of: $1,022.82
4. NEW MONTHLY PAYMENT:
Principal and Interest Payment: $857.00
EscrowPayment: $165.82

Total (which may or may natbclude escrow): $1,022.82
starting on 3/15/10



... If ALL of the items above amot completed by the Due Date, the

Agreement shall have no forceeaffect and any down payment

received will be returned to yowRlease be advised that [OLS] will

not delay, postpone or otherwisestany collection efforts until ALL

of the steps above have been completed.

(PMA at 1). Plaintiff did not sign the PMA. (Def's SOMF | 26).

On March 1, 2010, Weismann Nowackrry & Wilco, P.C., on behalf of
“Bank of America, Nationafssociation, as Succesdwny Merger to LaSalle Bank
National Association, as Trustee foetRegistered Holders of Credit Suisse
Seasoned Loan Trust 2006-1, Home EgRi&gs-Through Certificates, Series
2006-1" (the “Trustee”), sent Plaintiff a No& of Foreclosure Sale (“NFS”). (NFS
[69.5] at 1). The NFS states that theiSiee is the holder of Plaintiff's Note and
Security Deed, that OLS tke entity with full authaty to negotiate, amend and
modify the terms of Plaintiff's mortgagthat Plaintiff had defaulted on his loan
obligations, and that, if Plaintiff did npay the entire balaecof his loan, the
Trustee would conduct a foreclosure sale of the Property). (Id.

On March 8, 15, 23nd 29, 2010, OLS publistien the Fulton County
Daily Report a Notice of Sale Underwer (“NSUP”), which states that the
Trustee will conduct a foreclosure saletlod Property on the first Tuesday in

April, 2010. (NSUP [104.37]). The NSUP states that

the debt secured by [the] Securidged has been and is hereby
declared due because of, among other possible events of default,



failure to pay the indebtednessaasl when due and in the manner
provided in the Note and Securideed. The debt remaining in
default, this sale wilbe made for the purpose of paying the same and
all expenses of this sale . . . .

The sale will be conducted subject to final confirmation and audit
of the status of the loan withetholder of the [S]ecurity [D]eed.

(NSUP [104.37]).

On March 9, 2010, Plaintiff mailealpayment to OLSnd OLS deposited
the payment on March 11, 2010. '$HResp. to Def's SOMF { 35).

On March 10, 2010, Upland assignedidgthts under the Security Deed to
the Trustee. (Assignment [104.38]).

On May 3, 2010, Plaintiff, represedtby counsel, filed a petition for relief
under the United States Bankruptcy Code. (Def's SOMF § 30). In the Bankruptcy
Action, Plaintiff stated, under penalty ofrpey, that as oMay 3, 2010, he was
$5,000 in arrears on his loan, and he did not indicate that he disputed the amount of
the debt. (I1df 31).

On May 12, 2010, OLS filed in the Bankruptcy Action its Proof of Claim,

which states that thera@arage on Plaintiff's loan was $22,064.00, including

3 The Assignment states that it “is madel entered into as of the 30th day of

November, 2004,” but it idated March 10, 2010.



$5,709.48 in missed monthly payments. {I®2). Plaintiff did not object to
OLS'’s Proof of Claim. (Idf 33).

On August 20, 2010, Plaintiff's Bankptcy Petition was dismissed because
Plaintiff failed to make payments undes lproposed bankruptcy plan. (Pl's Resp.
to Def's SOMF 9 30).

It is undisputed that OLS has rainducted a foreclosure sale of the
Property, that Plaintiff continues to reside at the Property, and that Plaintiff has not
made any loan payments since Mag; 2010. (Def's SOMF 11 36-38).

B. ProceduraHistory

On November 16, 2010, Plaintiff, proceedm@ se, filed his original
complaint [1.1 at 2-7] against OLS tine Superior Court of Fulton County,
Georgia® Plaintiff sought to remove the cloud on his title to the Property caused
by his mortgage, to recover all loanypgents he made after Upland filed for
bankruptcy protection in 280 and to recover damages for alleged fraud and
misrepresentation.

On October 5, 2012, after retainiogunsel, Plaintiff filed his First
Amended Complaint (“FAC”) [4], seekq to bring a putative class action and

asserting additional claims, including faolation of the Fair Debt Collection

4 No. 2012CV193422.



Practices Act (“FDCPA”), 15 U.S.C. 8§ 1692setq, wrongful attempted
foreclosure, false light invasion pfivacy, punitive damages, expenses of
litigation, and injunctive relief.

On November 2, 2012, OLS removee thulton County Action to this Court
based on federal question jurisdiction and the Class Action Fairness Act [1].

On December 12, 2012, OLSowed to dismiss Plaintiff's FAC for failure to
state a claim [13].

On September 10, 2013, the Court dissad most of Plaintiff's claims, but
allowed his claims for wrongful attemptéateclosure and false light invasion of
privacy to proceed. Plainti§ claims for punitive damages, attorney’s fees and
costs, and injunctive relief we also allowed to proceed the extent Plaintiff
sought those remedies in connectiathvhis claims for wrongful attempted

foreclosure and false light invasion of privacy. (Order of Sept. 10, 2013 [51]).

> Plaintiff asserted claims for: fraahd deceit; negligence; mutual departure;

equitable accounting; breach of fidugiauty; violation of the FDCPA,;
promissory estoppel; wrongful attemptedefdosure; libel of title to land; false
light invasion of privacy; intentional fliction of emotional distress; punitive
damages; expenses of litigation; and mgjtive relief. The F& also added Ocwen
Financial Corporation (“OFC”), OLS’s pant company, and the Trustee as
defendants in this action. On Septemb@, 2013, the Court dismissed Plaintiff's
claims against OFC and theuBtee because Plaintiff faild¢o allege any facts to
support wrongdoing by OFC or the Trusteg(Order of Sept. 10, 2013 [51]).

10



On October 30, 2013, Plaintiff movéat leave to file a second amended
complaint, which the Magistrate Judge gemhonly to the extent Plaintiff sought
to add a new claim for breach of contrantl to replead his claims for wrongful
attempted foreclosure, false light isi@n of privacy, and claims for reliéf.

On December 3, 2013, Plaintiffdd his Second Amended Complaint
(“SAC") [69], asserting claims for: wrongF attempted foreclosure (Count 1); false
light invasion of privacy (Count 2); breaohcontract (Count 3); punitive damages
(Count 4); expenses of litigation (Cous)t and preliminary and permanent
injunctive relief (Count 6J.

On December 20, 2013, OLSowed to dismiss (1) the portions of Plaintiff's

claims in his SAC that are based on Ri#iis newly-alleged theories that the

° The Magistrate Judge denied Pldfigave to amend his claim for fraud and

deceit because that claim was disseid with prejudice in the Court’s

September 10th Order.

! Plaintiff also repleaded his class action allegations to assert claims on behalf
of a class of owners of real property laxhin the State of Georgia and secured by
a mortgage loan serviced by OLSav (1) were assess@ny charges not
authorized by their loan terms, and whive not been subsequently cancelled or
forgiven; (2) had hazard insurancepiraperly “force-placed” on their property;

(3) had mortgage loans servieyl OLS which were eithen default or treated as
being in default by OLS; or (4) had oaemore foreclosure notices published
regarding their homes by OLS or OLSdweaany other publation of alleged

default to third parties; and (5) whdsemes were not foreclosed or attempted
foreclosures were later withdrawn. (SAC { 45).

11



Assignment was not valid and that Oa&d the Trustee lacked authority to
foreclose on the Property; and (2) Rtdf's breach of contract claim.

On May 19, 2014, OLS filed its Motion for Summary Judgment [104].

On September 12, 2014, the Court dismissed Plaintiff’'s claims for wrongful
attempted foreclosure and false light ineasof privacy to the extent they were
based on perceived defects in the Assigntrand Defendantalleged lack of
authority to foreclose. The Court foundithPlaintiff cannot stte a claim for relief
based on his assertions that the Assignment is not valid and that OLS and the
Trustee lacked authority to foreclose the Property because these statements,
even if false, do not concern Plaintiffimancial condition. The Court found that
Plaintiff had alleged sufficient facts to stat plausible claim for breach of contract
and declined to determine, at the motiorismiss stage, whether OLS’s agency
was disclosed to Plaintiff or whether OLS was acting as a principal or owner of the
Note and Security Deed. (@er of Sept. 12, 2014 [126]).

On October 29, 2014, Magistrate Judgeand issued his Final R&R [135],
recommending that the Court grant O 8otion for Summary Judgment. The
Magistrate Judge concluded that Defendant is entitled to summary judgment on
Plaintiff's claims for wrongful foreclagre and false light invasion of privacy

because the undisputed facts show Elaintiff failed to make his monthly

12



payments on a timely basis, as requiibg the Note and Security Deed, and
Plaintiff was thus in default on his loabligations at théime the NSUP was
published. The Magistrate Judge cadd that Defendant also is entitled to
summary judgment on Plaintiff's breachantract claim because the undisputed
facts show that OLS was not a party toanrassignee of, théote or Security
Deed, and as Plaintiff’'s loaservicer, OLS was a disded agent of the holder of
the Note and Security Deedhe Magistrate Judge foumgrther that, even if OLS
is considered a party to the loan, Pldiriailed to present any evidence creating a
genuine issue of material fact whether®lhreached any of the terms of the Note
or Security Deed.

On December 3, 2014, Plaintiff fildds Objections [139] to the R&R.

Il DISCUSSION

A. Legal Standards

1. Review of a Magistrate JudgeReport and Recommendation

After conducting a careful and cofafe review of the findings and

recommendations, a district judge mageut, reject, or modify a magistrate

8 The Magistrate Judgeanted Defendant’'s Motion t8trike [116] the Expert
Declaration of Diana Crawford, finding th@taintiff, in violation of the Court’s
Local Rules, failed to identify Crawfosifficiently early in the discovery period
to allow Defendant to depose her. Taaties did not object to the Magistrate
Judge’s order striking the Crawford Declaration. 3@&J.S.C. 8§ 636(b)(1)(A)
(magistrate judge may hear and determinmeagenon-dispositive pretrial matters).

13



judge’s report and recommendatia28 U.S.C. § 636(b)(1); Williams

v. Wainwright 681 F.2d 732 (11th Cir. 1982), cert. denié8ld U.S. 1112 (1983).

A district judge “shall make de novo determination of those portions of the report
or specified proposed findings or recomrdations to which objection is made.”
28 U.S.C. § 636(b)(1). This requiresithhe district judge “give fresh
consideration to those issues to whsgiecific objection has been made by a

party.” Jeffrey S. v. State Bd. of Educ. of (06 F.2d 507, 512 (11th Cir. 1990)

(internal quotation marks omittedYVith respect to those findings and
recommendations to which objections haoe been asserted, the Court must

conduct a plain error review ofdhrecord._United States v. S|adi4 F.2d 1093,

1095 (11th Cir. 1983), cert. denjetb4 U.S. 1050 (1984).

2. Motion for Summary Judgment

A court “shall grant summary judgmentiife movant shows that there is no
genuine dispute as to any material fad #re movant is entitled to judgment as a
matter of law.” Fed. R. CiWr. 56(a). Parties “assertititat a fact cannot be or is
genuinely disputed must support that asserby . . . citing to particular parts of
materials in the record, including depgms, documents, electronically stored

information, affidavits or declarationstipulations (including those made for

14



purposes of the motion only), admissipmgerrogatory answers, or other
materials.” Fed. RCiv. P. 56(c)(1).
The party seeking summary judgmenatsethe burden of demonstrating the

absence of a genuine dispute as toraajerial fact._Herzog v. Castle Rock

Entm’t, 193 F.3d 1241, 1246 (11th Cir. 1999). c@rthe moving party has met this
burden, the non-movant must demonsttagd summary judgment is inappropriate

by designating specific facts showing a genussee for trial._Graham v. State

Farm Mut. Ins. Cq.193 F.3d 1274, 1282 (11th Cir999). Non-moving parties

“need not present evidencearform necessary for adssion at trial; however,
[they] may not merely resin [their] pleadings.”_Id.

The Court must view all evidencetime light most favorable to the party
opposing the motion and must draw all nefeces in favor of the non-movant, but

only “to the extent supportable by trexord.” Garczynski v. Bradsha®73 F.3d

1158, 1165 (11th Cir. 2009) (quoting Scott v. Harss0 U.S. 372, 381 n.8

(2007)). “[C]redibility deerminations, the weighing @vidence, and the drawing
of inferences from the facts are thum€tion of the jury .. ..” Graham93 F.3d at
1282. “If the record presents factual issube court must not decide them; it must
deny the motion and proceed to trial.” Herz§3 F.3d at 1246. But, “[w]here

the record taken as a whole could not laadtional trier of fact to find for the

15



non-moving party,” summary judgment for thiving party is proper. Matsushita

Elec. Indus. Co. v. Zenith Radio Corg75 U.S. 574, 587 (1986).

B. Analysis

1. Wrongful AttemptedForeclosure

In Georgia, to “recover damages owrongful attempted foreclosure, the
plaintiff must prove a knowing and intentional publication of untrue and
derogatory information concerning thebtle’s financial ondition, and that

damages were sustained as a direct resttti®publication.” _Bates v. JPMorgan

Chase Bank, NA768 F.3d 1126, 1134 (11th C2014) (quoting Aetna Fin. Co.

v. Culpepper320 S.E.2d 228, 232 (Gat. App. 1984)).

Here, Plaintiff claims that OLSkhowingly and intentionally published
untrue and derogatory information concamPlaintiff's financial condition, to wit
that Plaintiff was . . . in default underthoan . ...” (S& | 77, 85). The
Magistrate Judge found that the undisputerls show that Plaintiff failed to make
monthly loan payments that were dueJanuary 15, 2010nd February 15, 2010,
and therefore, under the expsaderms of the Note, Plaiffi was in default at the
time of the first publication of the NSUBn March 8, 2010. TMagistrate Judge
also found that even if, as Plaintiff asseiefendant “misapplied” Plaintiff's loan

payments and failed to prapeallocate payment amounts poincipal and interest,

16



that would affect only the amount oftloutstanding principal balance due on the
Loan, not whether Plaintiff was in éfault” under the terms of the Note.

In his Objections, Plaintiff does not dispute that he failed to make his
January 15, 2010, and Februd#, 2010, loan payments as required by the Note.
Plaintiff instead argues that, because Ddént “did not properly accelerate” the
Loan, the maturity datef the Note remained @ember 2028, and thus the
statement in the NSUP that OLS and Thestee were authorized to foreclose on
the Property was false and defamatory. Hngument, raised for the first time in
his Objections, is not properly beforet@ourt and the Court is not required to

consider it._Se&ilmour v. GatesMcDonald & Co, 382 F.3d 1312, 1315

(11th Cir. 2004) (“[P]laintiff may not anmel her complaint through argument in a

brief opposing summary judgment.”); ¢tuls v. Liabona437 F. App’x 830, 832

n.4 (11th Cir. 2011) (per curium) (argunieot properly raised where plaintiff
asserted it for the first time in respons@é&iendant’s motion to dismiss, instead of
seeking leave to file an amended cdant). Although couis have construed
additional allegations in jro se plaintiff’'s response as a motion to amend the
complaint, Plaintiff has been represehby counsel throughout this litigation in

this Court. _Compardlewsome v. Chatham Cnty. Detention Cen2&6 F. App’x

342, 344 (11th Cir. 2007) (per curium) (“Because courts must cornsiose

17



pleadings liberally, the district court shdulave considered [plaintiff's] additional
allegations in the objection as a motioratoend his complaint and granted it.”)

with Rule v. Chase Home Fin. LL®lo. 3:11-cv-146-CAR2012 WL 1833394, at

*4 (M.D. Ga. May 18, 2012) (“Plaintiff is not proceedipgp se, and therefore this
Court is under no obligation wonstrue these additional allegations as a motion to
amend the Complaint.”). Plaintiff h&sice amended his complaint, each time
with the assistance of counsel, and tloai€ declines to consider Plaintiff’s
untimely attempt now to inject new theories, couched as objections to the

Magistrate Judge’s R&R, into this litigation at the summary judgment Stage.

’ In its September 12, 2014, Order, ®eurt found that Plaintiff could not
state a claim for wrongful attempted éotosure based on his assertion that OLS
and the Trustee lack authority to forest on the Property because, even if true,
any statement in the NSUP regarding ttlaeithority to foreclose did not concern
Plaintiff's financial condition. Plainti again ignores that wrongful foreclosure
and wrongful attempted foreclosuredwo different causes of action under
Georgia law._Comparall Fleet Refinishing, Inc. v. W. Georgia Nat'| Bank

634 S.E.2d 802, 807 (Ga. Ct. App. 2p(6o support claim for wrongful
foreclosure, plaintiff must show “legal uowed to it by the foreclosing party, a
breach of that duty, a causal connectietween the breach of that duty and the
injury it sustained, and damages”), &dipepper320 S.E.2d at 232 (measure of
damages for wrongful foreclosure is dittace between fair market value of
property at the time of salnd indebtedness to the sel&nce plaintiff filed for
bankruptcy, thereby preventing sale abperty, plaintiff suffered no legal injury
and proved no actual damages), vdtiites 768 F.3d at 1134 (wrongful attempted
foreclosure claim requires plaintiff ghow a knowing and tentional publication
of untrue and derogatory information canning debtor’s finacial condition, and
that damages were sustained as a dirscitref this publication.”). That Plaintiff
argues in his Objections that Defendant is not entitled to summary judgment on

18



Even if it were properly before theoGrt, Plaintiff’'s “improper acceleration”
theory does not support a claim for wrongdtiempted foreclosure under Georgia

law, and Plaintiff's reliace on Sale City Pean&tMilling Co. v. Planters

& Citizens Bank 130 S.E.2d 518 (Ga. Gipp. 1963), is mispleed. In_Sale City

the Georgia Court of Appeals held that fiaintiffs stated a claim for wrongful
attempted foreclosure wheethe defendants publishaxh May 7, 1960, a notice of
foreclosure stating that the plaintified defaulted on their loan, even though,
plaintiffs alleged, “defendants knejat the time of publication] thaio part of the
indebtedness was due before October 1, 1960.” Sale City 130 S.E.2d at 519-520
(emphasis added). Sale Citges not, as Plaintiff appears to contend, support a
claim for wrongful attempted foreclosure based solely on a lender’s publication of
a foreclosure advertisement befdhe maturity date of aan. The loan at issue in

Sale Citywas not an installment loan. Raththe entire indebtedness was due on

Plaintiff's wrongful attempted forecloseiclaim because “OLS had no right to
foreclose on the [P]roperty unless and U@ILS] accelerated #thpayment of the
entire debt by giving Plaintiff proper notice,” ignores the reasoning in the Court’s
September 12th Order, and the argumemappropriate for this additional reason.

The Court notes further that Plaffis argument that OLS could not
foreclose on the Property because it failed to give him proper notice of the default
and opportunity to cure it bare acceleration, is not supported by the record.
Plaintiff testified that he received tiNovember 20, 2009, Notice of Default, and
he does not claim, and it does not appemat, the Notice of Default was defective
or lacked information required by the Security Deed. (Hakips Dep. 195-196;
Notice of Default at 1Security Deed { 21).
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the maturity date, and thus the statemenih@foreclosure noticénat the plaintiffs
had defaulted on an installment paymeas clearly falsedcause it was published
“prior to the maturity dee of the note and henbefore there was a default in
payment.” 1d. at 520 (emphasis added). Here, it is undisputed that the Note
required Plaintiff to make a loan paymentieanonth, that Plaintiff failed to make
at least two (2) monthly payments before publication of the NSUP, and the Note
expressly states, “[i]f | do not pay thdlfamount of each monthly payment on the
date it is due, | will be inlefault.” (Note  6(B)).

In Bates v. JPMorgan Chagbe Eleventh Circuit held that the defendant

was entitled to summary judgment oe hlaintiff's wrongful attempted
foreclosure claim becausestinformation published abotlte plaintiff's financial
condition—that she failed “to pay the ifitedness as and when due and in the
manner provided in the Note and Deed ¢zi8e Debt” and that “the debt remains
in default"—was true, including becautbe plaintiff admitted that she failed to
make her payments wheuoe and that she did npay the entire amount due,

including late fees. Batp%68 F.3d at 1134, To the extent the plaintiff also

10 The Eleventh Circuit did not, as Plafhasserts, “need . . . to find that the

lender in_Batesomplied with its pre-foreclosemotice requirements” to address
the plaintiff’'s claim for wrongful attemptddreclosure. The Eleventh Circuit did
not reach the question of whether the defendant actually breached a pre-foreclosure
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argued that “the mention of an allegetyalid foreclosure sale is sufficient to
give rise to liability,” theEleventh Circuit held that “[t]his information about
Chase’s intent to sell the property, howgus not a statement of the debtor’s
financial condition, but rather a statemehChase’s future actions,” and thus did
not support a claim for wrongfalttempted foreclosure. Id.

Here, like in Batesthe statement in the NSUP about Plaintiff's financial
condition—that “the debt secured by [tt&gdcurity Deed has been and is hereby
declared due because of, among other possuaets of default, failure to pay the
indebtedness as and when due and imthener provided in the Note and Security

Deed’—is not untrue or derogatory. Jeates 768 F.3d at 1134; Sale Cit{30

S.E.2d at 520 (“defendartaowingly published an untrue and derogatory

statement concerning the plaintiffs’ financial condition”);Eturuike v. Bank of

New York Mellon No. 1:11-cv-4030-JEC, 2012 WL 3989961, at *1-2 (N.D. Ga.

Sept. 11, 2012) (dismissing wrongful attaegpforeclosure claim where “plaintiff
makes no plausible allegatioratthe was not in default and therefore a foreclosure
notice suggesting that he was could not falsely impugn the plaintiff's financial

condition”); Peterson v. Merscorp Holdings, n¥o. 1:12-cv-00014-JEC,

2012 WL 3961211, at *5 (N.D. Ga. Sept. 2012) (plaintiffs failed to state a

duty owed to the plaintiff under the note because plaintiff failed to show that she
suffered damages as a resultied alleged breach. Baté$8 F.3d at 1132-1133.
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claim for attempted wrongfuibreclosure where they alleged only that defendant
misrepresented itself as sealiaeditor on foreclosure notic¥).Plaintiff's
objection is overruled. Defendant igtiled to summary judgment on Plaintiff's
claim for wrongful attempted foreclosure.

2. False Light Invasion of Privacy

To support a claim for false light invasi of privacy, a plaintiff must show
that the defendant knowingly or reck#y published falsehosdabout him or her
and, as a result, placed him or her fialae light which would be highly offensive

to a reasonable person. $aith v. Stewart660 S.E.2d 822, 834 (Ga. Ct. App.

2008).
Plaintiff alleges that “OLS knowinglgnd intentionallypublished, by means

of the written advertisements of its intéatexercise its alleged power of sale

1 The Court further notes that any gl damage to Plaintiff's credit was a

result of his failure to mee his required loan payments, not a result of any
statement published in the NSUP. Bétes 768 F.3d at 1132-33 (where plaintiff
alleged defendant did not have authotatforeclose because it failed to comply
with foreclosure procedure in note and segueed, plaintiff “must show that the
premature or improper exercise of sopmaver under the deed . . . resulted in
damages that would not have occurredfbuthe breach”); Rourk v. Bank of Am.,
N.A., 587 F. App’x 597 (11th Cir. 2014) (mgagor’s failure to make loan
payments “is fatal to her claim for breaghcontract and wrongful foreclosure, as
her ‘alleged injury was solely attributalite her own acts or omissions™) (quoting
Heritage Creek Dev. Corp. v. Colonial Ba®1l S.E.2d 842, 845 (Ga. Ct. App.
2004)). Defendant is entitled to sunmpgudgment on Plaintiff's wrongful
attempted foreclosure claifar this additional reason.
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under the Security Deed, false and detogainformation concerning Plaintiff’s
financial condition, to wit, that Plaiftiwas in default under the Loan.” (SAC

1 85). The Magistrate Judge found that the undisputed evidence shows that
Plaintiff missed at least two loan paymeb&fore the NSUP was first published on
March 8, 2010, and thus undée terms of the Note, Plaintiff was in default at the
time of publication.

Plaintiff states that his objection to the Magistrate Judge’s findings regarding
his wrongful attempted foreclosure claippdies also to his claim for false light
invasion of privacy. (Objs. at 2 n.1).istundisputed that Plaintiff failed to make
at least two of the loan payments reqdiumder the terms of the Note, and thus the
statement in the NSUP about Plaintiff's default is not a “falsehood.”S8e#h
660 S.E.2d at 834. Plaintiff's objectionaserruled. Defendant is entitled to
summary judgment on Plaintiff's claifor false light invasion of privacy.

3. Breaclof Contract

To support a claim for breach of contracider Georgia law, a plaintiff must
show (1) a valid contract; (2) material ol of its terms; and (3) damages arising

from that breach. Sdgudget Rent-A-Care ditlanta, Inc. v. Webp469 S.E.2d

712, 713 (Ga. Ct. App. 1996). “It is axiomatiat a person who is not a party to a

contract is not bound by its terrhKaesemeyer v. Angiogenix, In®G29 S.E.2d
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22, 25 (Ga. Ct. App. 2006). When an aggets for a disclosed principal, the agent
is not liable for the princiga breach of contract. S&€2.C.G.A. § 10-6-53 (“The
form in which the agent acts is immateriéthe principal’s name is disclosed and
the agent professes to act for him, it willloedd to be the act of the principal.”);

Cuba v. Hudson & Marshall, Inc445 S.E.2d 386, 388 (G@t. App. 1994) (noting

that, “even if there were an enforceabbmtract for the sale of Property No. 230,
plaintiffs’ remedy would be against [tlpeincipal]; defendants as agents of a
disclosed principal would not be liablerfilne principal’s breach of contract”).

Plaintiff alleges in his Second Ameed Complaint that “OLS’s arbitrary
and capricious violation of the termstbe Loan and Note, and the resulting
attempted foreclosure of the [Propergdnstituted a breach by [ OLS.” (SAC
1 9). The crux of Plaintiff’'s breach obntract claim appearo be that OLS
misapplied Plaintiff's loan payments$n his Response to Defendant’s Motion for
Summary Judgment, Plaintiff also appetr argue that OLS also breached the
terms of the Note by making “impropealculation of late payment fees,”
“improper payment of ad valorem taXeand “improper payment of insurance
premiums.” (PI's Resp. [109] at 22-23).

The Magistrate Judge found that Ot&not be held liable for any alleged

breach of the Note or Security Deed bessathe undisputed facts are that OLS was

24



not a party to, or an assignee of, the Nmt&ecurity Deedand that OLS, as
Plaintiff's loan servicer, was a disclasagent of the holder of the Note and
Security Deed. TdéMagistrate Judge also falithat, even if OLS were
considered a party to the Loan Agreem@&tajntiff failed to present any evidence
creating a genuine issue of material fasto whether OLS breached any of the
terms of the Note or Security De¥d.

a. OLS'srelationshipto the Note and Security Deed

In his Objections, Plaintiff appearsassert that Upland assigned to OLS a
partial interest in the Note, based oletéer OLS purportedly sent to Plaintiff
stating that the “servicing rights” to Plaintiff's loan had been “assigned” to OLS
and suggesting that Upland haskigned at least a partialerest in the Note and
Security Deed to OLS. Plaintiff has rmovided the Court with a copy of this

letter*® and his new theory of liability wasot raised in any of Plaintiff's

2 The Magistrate Judge also found that Plaintiff's reliance on a Consent

Judgment entered into by OLS in a sepacase does not provide evidentiary
support for Plaintiff's claims in this &on, and the Court finds no plain error in

this finding. That OLS may have entédrato a settlement agreement in another
case involving similar allegeskervicing errors is not @ence that OLS committed
the errors alleged in the servicingRiaintiff's loan in this action.

13 That Plaintiff does not provide a copy of the document he claims supports
his assertion is characteristic of Pldirdi behavior throughouthis litigation, and
especially at the summapydgment stage, in failing to provide the complete
factual basis for his broad assertions. Plaintiff directs the Court to
“PHI-SET-IV-00074, refeenced in and attached to Doc. 140-32.” (PI's Obj. at
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Complaints, and the Court will not considetitSeeGilmour, 382 F.3d at 1315.

To the extent Plaintiff relies dRedi-Floors, Inc. v. Sonenberg Co.

563 S.E.2d 505 (Ga. Ct. App002) and Chambliss v. Hall47 S.E.2d 334, 338

15). The Court notes that “Doc. 140-32'HRintiff's Objections and Responses to
Defendant’s First Requests Broduction of Documentsyhich Defendant filed,
without copies of any of the documents Plaintiff produced, in support of its Motion
for Summary Judgment. Rather thabrmit a copy of the document—which he
appears to acknowledge is not in the reeeRlaintiff states that “[t]his is a filing
by [OLS]. The Pacer copy of this pleagd does not appear to have all the
attachments; the document vbé made available to ti@ourt if necessary.” _(14l.

" Even if properly before the Court, there is no evidence to support that
Upland assigned to OLS any of its rightsder the Note, and under Georgia law,
absent an assignment stating otherwideaa servicer is not a party to, or an
assignee of, the note. S&smes v. Litton Loan Servicing, L,MNo. 4:09-cv-147,
2011 WL 59737, at *11 (M.D. Ga. Jan. 4, 20{Bs a loan servicer, Litton is not
a party to or an assignee of the Note itséifthe absence @vidence of a contract
between Plaintiffs and Litton, Plaintifflereach of contract claim fails.”); Ponder
v. CACV of Colo., LLC 658 S.E.2d 469, 470 (where atgaassigns a contractual
right to collect payment, including theyht to sue for payment, the assignment
must be in writing); cfEdwards v. Ocwen Loan Serv., LI @4 F. Supp. 3d 21, 28
(D.D.C. 2014) (loan servicer, as lender'®aty has no contractual relationship or
privity with borrower and therefore canrm sued for breach of contract); Perron
v. JPMorgan Chase Bank, N,ANo. 12-CV-01853, 2014 WL 931897, at *4 (S.D.
Ind. Mar. 10, 2014) (“Homeowmng failed to cite to angase law, let alone Indiana
case law, in which contractual privitytaeeen the borrower and the holder of a
note was imputed to the loan servicgrkehoe v. Aurora Loan Serv. LLL.C

No. 10-cv-00256, 2010 WL 4286331, at 1.(Nev. Oct. 20, 2010) (“Plaintiffs
assert that Aurora, as thévan servicer, assumed ttieties of the lender under the
deed of trust. . . . [T]heatt that Aurora serviced Pidiff's loan does not create
contractual privity between Aurora anctRlaintiffs.”); Perga v. Ocwen Loan
Serv., LLC No. 11-cv-2672, 2012 WL 1381193,*3 (E.D. N.Y. Apr. 18, 2012)
(“The complaint does not allege that@ntractual relationship ever existed
between plaintiffs and Ocwen; at mgsgintiffs allege that Ocwen became the
servicer of their mortgage loan.”).
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(Ga. Ct. App. 1996), to support that OLSiable for its alleged breach of contract
because OLS failed to disclose the pmpatifor whom it was servicing Plaintiff's
Loan, those cases provide only that “an agent nulies a contract without

identifying his principal becomes persdly liable on the contract,” Redi-Flogrs

563 S.E.2d at 506 (citing Chamblid<l7 S.E.2d at 339) (emphasis added). Here,
there is no evidence to support that OLStla” a contract witlPlaintiff. Rather,
the undisputed evidence is that Plaintitecuted the Loan Agement with Upland
in 1998, that OLS began servicing Pi#its Loan in May 2005, and that Upland
assigned the Note and SeatpbDeed to the Trustee dviarch 10, 2010. OLS thus
became involved with Plaintiff's Loan ongfter—indeed, over five (5) years

after—Plaintiff entered into theoatract with Upland._Redi-Flooend Chambliss

simply do not apply®

> To the extent Plaintiff claims &t OLS was required to show that it

affirmatively disclosed its agency, it is well-settled that, on summary judgment,
“[w]lhen the nonmoving party has the burderpofof at trial, the moving party is
not required to ‘support its motion witffidavits or othe similar material
negating the opponent’s claim,” but instead “simply may ‘show—that is, point out
to the district court—that there is absence of evidence to support the nonmoving
party’s case.”_Seé&nited States v. Four Parcels of Real Prégl F.2d 1428,
1437-38 (quoting Celotex Corp. v. Catrett7 U.S. 317, 323-324 (1986)). Here,
to succeed on his breach of contract cldPhajntiff must show, among others, that
a contract existed bedgn him and OLS. S&¥ebh 469 S.E.2d at 713.

The Court also notes that Riaff's Second Amended Complaint
consistently refers to and sigibes OLS as a loan servicer, and does not allege that
OLS was anything more than Plaifis loan servicer._See, e,SAC at 5
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Plaintiff claims that, because Uplanddhthe Note and Security Deed while
Upland was also his loan servicer, he “thought” Upland assigned the Note and
Security Deed to OLS when OLS becamelban servicer. Theris no evidence
to support that OLS ever represente®lantiff that Upland assigned the Note or
Security Deed to OLS, and that the S@guDeed provides that there may be a
change in the servicer of Plaintiffsan unrelated to a sale of the Note,
undermines Plaintiff's assertion. The Security Deed states:

19. Sale of NoteChange of Loan Servicer. The Note or a

partial interest in the Note (togetheith this Security [Deed]) may be

sold one or more times without prinotice to Borrowe A sale may

result in a change in the entitynown as the “Loan Servicer”) that

collects monthly payments due undiee Note and this Security

[Deed]. There also may be onensore changes of the Loan Servicer
unrelated to a sale of the Note.

(Security Deed 1 19). Plaintiff fails support his assertion that OLS became, or
represented that it had become, the hobdiéine Note or Security Deed. The
undisputed evidence is that OLS was not a party to, or an assignee of, the Note or

Security Deed, and Plaintiff cannot gtat claim against G& for breach of the

(“Defendant OLS services rential mortgage loans. . Mortgage Servicers are
the ‘middlemen’ between homeownersladhe investors that often hold the
homeowners’ mortgages . . . ."”); 1 10 (“©ls now the largest servicer of sub-
prime mortgages in the United Statgs{Y 21-22 (On “April 20, 2005, Plaintiff
received a letter from Upland stating thia¢ new servicer of Plaintiff's Loan
would be [ ] OLS. OmMay 11, 2005, Plaintiff receed a letter from [ ] OLS
introducing itself as the new servicer for the Loan.”).
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Loan Agreement. Defendant is entitledstonmary judgment on Plaintiff’'s claim
for breach of contract.

b. Whethe©OLS breachedhe terms of the Loan Agreement

The Magistrate Judge found that, eve®IifS were considered a party to the
Loan Agreement, Defendant is entitledstonmary judgment on Plaintiff's breach
of contract claim because Plaintiff has not presented any evidence to create a
genuine issue of material fact asatbether OLS breached any of the alleged
provisions of the Loan Agreement. (R&R at 42-48).

Plaintiff appears to object to the Magistrate Judge’s conclusion that OLS did
not misapply Plaintiff's loapayments. The Court conductdenovo review of
Plaintiff’'s claim that OLS misapplied hisda payments. Because Plaintiff did not
object to the Magistrate Judge’s remnendation that Defendant be granted
summary judgment on Plaintiff's claims for breach of contract based on “improper
calculation of late payment fees,” “improper payment ofadrem taxes,” and
“improper payment of insurance premiumthe Court reviews that portion of the
R&R for plain error.

I Misapplicatiomof Payments

In his Objections, Plaintiff claims & he “presented abundant evidence and

argument showing that [OLS], and Upldoefore it, applied 100% of Plaintiff's
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payments to interest, a clear breach ofNloée.” (Obj. at 19).The Note expressly
states that Plaintiff's “monthly paymenisll be applied to interest before
principal,” and the Security Deed furthetates that payments “shall be applied:
first, to any prepayment charges dueler the Note; second, to amounts payable
[for taxes and insurance]; thirto interest due; fourth, to principal due; and last, to
any late charges dumder the Note.” (Note { 3(A); Security Deed | 3). Plaintiff
has not identified a provision of the NateSecurity Deed that requires his

payments to be applied andifferent manner. Seem. Casual Dining, L.P.

v. Moe’s Southwest Grill, L.L.C426 F. Supp. 2d 1356369 (N.D. Ga. 2006)

(“Because American Casual cannot poinaty contractual provision that Moe’s
breached by failing to act in the manset forth above, American Casual cannot
state a claim for breach of coatt based on these allegations.”).

To the extent Plaintiff appearsrely on an amortization schedule (the
“Amortization Schedule”) [109 at 60] wupport the amount of each payment
required to be allocatedward principal, Plaintiff received the Amortization
Schedule from OLS in Janua210, and there is no evidence to support that the
Amortization Schedule was incorporated itlte terms of Plaintiff’'s Note. Even if
it did apply, the Amortization Schedulkea@vs the amounts of Plaintiff’'s payment

that would be applied to interest andotancipal if that payment was made on the
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fifteenth day of each montfi. The record is that Plaintiff consistently made his
loan payments after the dates they ware, and there is no evidence to support
that Plaintiff’'s payments were required to be allocated to paheind interest, as
shown on the Amortization Schedule, retiass of the date on which Plaintiff
made the payment.

Plaintiff testified that he “undei®bd signing this [N]ote, there was a grace
period. And if [he] paid in the grageeriod, then the principal mortgage
amortization as [he] understoddthere was a deductionPlaintiff stated that he
“should get full credit regardless if [he’sdying [his] mortgage in the scope of the
month” because, based ors hinderstanding of the grace period, “paying it on the
15th or paying it on the 17th or 18th, didnibke a difference dsng as [he] paid
it before the 30th.” (Phillips Dep. 62-63When asked about the basis for his
understanding, Plaintiff was evasive, ultimately stating only:

- - you know, I'm not the most fimial savvy guy in the world, but |

also understand this. I'm not going to sign a note or sign an

agreement that if | owe you on the 15th and don’t pay you until the

17th and you don’t deduct anytigi because you haven't gotten a
payment on . . . the 15th, you know, | don’t - - I'm not going to go to

16 The Amortization Schedule shows, tae first through twentieth monthly

payments under Plaintiff's Loan, the datele@ayment is due (the fifteenth day of
each month, starting January 15, 1999;dmount required to be paid ($815.64);
the amount of that payment to be appliegrincipal and the amount to be applied
to interest; the “original balance,” whiappears to be the principal loan amount
after deducting that month’s principal payment; and the interest rate (10.890%).
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work on Wall Street, but | also understood I'm not going to sign an
agreement like that.

(Phillips Dep. 63:16-24).

Plaintiff fails to show anyacts to support his “understanding” that he would
not incur additional interegthe made his payment afthhe due date but within
his “grace period,” and Plaintiff does noaich that his “understanding” is based
on any statement by OLS. That OLS speaify told Plaintiff, “[i]f you elect to
take advantage of your grace period, péenote that this will cause a greater
portion or all of your payment to be digl to interest,” significantly undermines

Plaintiff's position:’

o Plaintiff fails to offer any evidende support that OLS “converted” his loan

to a simple interest loan, and a reviewPtdintiff’'s account history supports that
Upland computed the interest accordingh® simple interest loan formula. (See
generallyPayment History, Def's Mot. for Sumnd. at Ex. 6 [109]). On May 6,
2005, Plaintiff received his first account statement from OLS, which states:
Please note that you have a SimplerggeLoan that accrues interest
from the last date that interestsyaaid through the date your next
payment is received. When yaugxt payment is received, the
interest amount will be calculaté@m the date listed in the “Interest
Paid Through Date” field (listedoave) through the date that your
payment was received. Itis impartdo ensure that your payments
are received timely and consisterdly that your accrued interest each
period is limited to approximatelyne month’s interest. If you elect
to take advantage of your grace pdriplease note that this will cause
a greater portion or all of your pagmt to be applied to interest.
(05/06/2005 Account Statement [104.6]).
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Under the terms of the Note, Plaintiifreed that “[ijnterest will be charged
on unpaid principal until the full amount pfincipal has been paid,” that he “will
make [his] monthly payments on the L5lay of each month,” and that his
“monthly payments will be applied to intstebefore principal.” (Note {1 2-3).
The undisputed evidence shows that Dd#nt calculated the amount of interest
accrued based on the unpaid principal ofrRitiis Loan, that Plaintiff’'s payments
were consistently made after the due datel that Defendamtpplied Plaintiff's
payment first to interest, then to principal. Plaintiff fails to show any facts to
support that Defendant applied Plaintiffayments in a manner inconsistent with
the terms of the Note, and Plaint#ftonclusory assertions that his
“understanding” was that CGB.was required to apply Plaintiff’'s payments in a
different manner is not sufficient tlefeat a motion for summary judgment.

Midwestern Waffles, Inc. v. Waffle House, In€374 F.2d 705, 714 (11th Cir.

1984) (unsupported, self-serving stags by party opposing summary judgment

are insufficient to avoid summajydgment); Fullman v. Graddick39 F.2d 553,

557 (11th Cir. 1984) (“[M]ereerification of a party’s own conclusory allegations

Is not sufficient to oppose a motion murmmary judgment.”); Ojeda v. Louisville

Ladder, Inc.410 F. App’x 213, 214 (11th Cir. 201@®onclusory allegations have

no probative value; nonmoving party canrely on conclusory allegations to
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avoid summary judgment); cAuto. Radio Mfg. Co. v. Hazeltine Research

339 U.S. 827, 831 (1950) (affidavit “madpon information andelief . . . does
not comply with Rule 56”). For this additional reason, Defendant is entitled to
summary judgment on Plaintiff's claithat Defendant breached the Loan
Agreement by misapplying Plaintiff's payments.

il. “ImproperCalculdion of Late Payment Fees”

The Magistrate Judge found that thadence supports, and Plaintiff does
not dispute, that nearly all of his payments were late, and Plaintiff fails to identify
which provision of the Note or Setty Deed OLS allegedly breached in
calculating late payment fees. (R&R4&). Plaintiff did not object to the
Magistrate Judge’s conclusion that Rt#f fails to explain or show how OLS
breached the Loan Agreement by impropedliculating late fees, and the Court
finds no plain error in this conclusion.

iii.  “ImproperPaymenbpf Ad ValoremTaxes”

The Magistrate Judge found thag¢ tindisputed evidence shows that
Plaintiff failed to pay certain taxes or assments owed to the City of Atlanta for
the Property, that Plaintiff was requiredder the terms of the Security Deed to
“pay all taxes, assessmentharges, fines and impnsns attributable to the

Property,” and that the Security Deedrméted OLS to pay th charges and take
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action “necessary to protect the valuataf Property and Lender’s rights in the
Property.” (R&R at 44-45) (quoting SedyrDeed at 1 4, 7). The Magistrate
Judge also found that Plaintiff receivedefund on his real estate taxes for the
Property in 2010 and 2011 beca@ieS had paid them. (R&Rt 45-46). Plaintiff
did not object to the Magistrate Judgetsclusion that Plaintiff failed to present
any evidence to support that Defendant beddhe terms of the Note or Security
Deed by improperly paying an assessnuriax required to be paid for the
Property, and that Plaintiff had not shotkat he was damaged as a result of any
alleged breach. The Court finds naiplerror in this conclusion.

(YA “ImproperPaymenbpf InsurancdPremiums”

The Magistrate Judge found thag¢ tindisputed evidence shows that
Plaintiff allowed insurance coverage o tAroperty to lapse, that Plaintiff was
required under the Security Deed to ntaim proper insurance coverage on the
Property, and that, if Plaintiff failed o so, the Security Deed permitted OLS to
obtain insurance coverage on the Prgpéd protect Lender’s rights in the
Property.” (R&R at 47-48) (quoting Securbeed at § 5). The Magistrate Judge

concluded that Plaintiff fails to presenffstient evidence ta@reate a genuine issue
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of material fact® whether OLS breached the terof¢he Loan Agreement when it
obtained insurance coverage for the Prgpemd the Court finds no plain error in
this conclusion.

The Magistrate Judge concluded tR&intiff has not presented evidence
sufficient to show that a genuine issuaadterial fact exists whether Defendant
breached the terms of the Note or Secudiged. The Court finds no plain error in
the Magistrate Judge’s cdasion, and Defendant is entitled to summary judgment
on Plaintiff's breach of contractaim for this additional reason.

4. Plaintiff sRemainingClaims

Having granted summary judgment faefendant on Plaintiff's substantive
claims for wrongful attempted foreclogyifalse light invasion of privacy and
breach of contract, Plaintiff cann@cover punitive damages or litigation

expenses, and he cannotabtinjunctive relief._Se#artin v. Martin 600 S.E.2d

682, 683 (Ga. Ct. App. 2004) (“Punitidamages cannot be awarded in the
absence of any finding of compensatdagnages.”) (citing O.C.G.A. § 51-12-5.1);

Lee v. Ga. Power Cp675 S.E.2d 465, 468 (Ga. @{pp. 2009) (“An award of

attorney fees and expenses of litigatimmaler O.C.G.A. § 13-6-11 is ancillary, and

18 The Magistrate Judge noted thdthaugh the parties dispute for how long

Plaintiff allowed insuranceaverage to lapse, Plaintiff admitted that he allowed
insurance coverage to lapse and failedxplain why the length of the lapse would
be material to Plaintiff's claim fobreach of contract. (R&R at 47).
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a party may recover them only if [hecovers] on another claim.”); Grizzle
v. Kemp 634 F.3d 1314, 1320 (11th Cir. 20X&kim for preliminary injunctive
relief requires a showing of “a subdtiahlikelihood of success on the merits of

the underlying case”); United States v. Endotec, 583 F.3d 1187, 1194

(11th Cir. 2009) (permanent injunctiorgreres actual success on the merits).
Defendant is entitled to summary judgment on Plaintiff's claims for punitive
damages (Count Four), litigan expenses (Count Fiyeand preliminary and
permanent injunctive relief (Count Six).

[ll.  CONCLUSION

For the foregoing reasons,

IT IS HEREBY ORDERED that Plaintiff Jeffrey Phillips’s Motion for
Hearing [141] on Plaintiff's Objections BENIED.

IT IS FURTHER ORDERED that Plaintiff's Objections [139] are
OVERRULED.

IT IS FURTHER ORDERED that Magistrate Judge Justin S. Anand’s
Final Report and Recommendation [135ABOPTED.

IT IS FURTHER ORDERED that Defendant OcwelLoan Servicing,

LLC’s Motion for SummaryJudgment [104] iISRANTED.
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SO ORDEREDthis 12th day of March, 2015.

Wikon & . My

WILLIAM S. DUFFEY, JR. |
UNITED STATES DISTRICT JUDGE
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