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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

JEFFREY PHILLIPS, On Behalf of
Himself and All Other Personsin the
State of Georgiawho are Similarly
Siutated,

Plaintiff,
V. 1:12-cv-3861-WSD

OCWEN LOAN SERVICING, LLC,
OCWEN FINANCIAL
CORPORATION, and BANK OF
AMERICA, NATIONAL
ASSOCIATION, ASSUCCESSOR
BY MERGER TO LASALLE BANK
NATIONAL ASSOCIATION, AS
TRUSTEE FOR THE
REGISTERED HOLDERS OF
CREDIT SUISSE SEASONED

L OAN TRUST 2006-1, HOME
EQUITY PASS-THROUGH
CERTIFICATES, SERIES 2006-1,

Defendants.

OPINION AND ORDER

This matter is before the Court oralitiff Jeffrey Phillips’s (“Plaintiff” or
“Phillips”) Objections [49] to Magistite Judge Justin S. Anand’s Non-Final
Report and Recommendation (“R&R”) [47The R&R recommends that Bank of

America, National Assocign, as Successor by MergerLaSalle Bank National
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Association, as Trustee for the Registerolders of Credit Suisse Seasoned Loan
Trust 2006-1, Home Equity Pass-ThrbouQertificates, Series 2006-1 (the
“Trustee”) and Ocwen Financial Corpadat's (“OFC”) Motion to Dismiss [12]
Plaintiff's First Amended Complaint (“FAQ’T4] be granted, and that Ocwen Loan
Servicing, LLC’s (“OLS”) Motion to Disnss [13] Plaintiff's FAC be granted in
part and denied in part.

l. BACK GROUND?

On December 7, 1998, Plaintiff obtained a loan from HomeAmerican Credit,
Inc., d/b/a/ Upland Mortgage (“Upland”) and executed in favor of Upland a
promissory note in the amount of $86,40te(tNote”). Repayment of Plaintiff’s
loan obligations was secured by a débe “Security Deed”) to real property
located at 728 Kennolia Drivétlanta, Georgia (theProperty”). The Security
Deed was executed in favor of ldpd. (FAC 1 16-19 & Exs. A, B).

Plaintiff alleges that he experiencebblems during Upland’s servicing of
his loan and that Upland, without Plaifisfconsent, converted his loan into a

“Simple Interest Loan.” (Id. Y 27-28).

! The facts are more thoroughly dissad in the R&R. The parties do not

object to the facts set out in the R&R, dmaling no plain error in the Magistrate
Judge’s findings, the Court adsghe facts in the R&R. Ségarvey v. Vaughn
993 F.2d 776, 779 n.9 (11th Cir.1993). Twurt briefly summarizes the relevant
facts here.




In April 2005, OLS became the servicer of Ri#iff's loan. (Id. 17 21-22).
Plaintiff asserts that Upland’s servicingas continued afteDLS began servicing
his loan. Plaintiff asserts that his aoat statements from OLS, including his May

6, 2005, statement, shownaccurate amortization;” “fttious escrow advances;”
“fictitious ‘past due’ amounts;” and é&fse expenses.” (Id. § 32).

On March 10, 2010, Upland assigned its rights under the Note and Security
Deed to the Trustee. (Id. T 25 & Ex. D).

On November 16, 2010, Plaintiff, proceedprg se filed his original
complaint [1.1 at 2-7] against OLS tne Superior Court of Fulton County,
Georgia® Plaintiff sought to remove the “cloud” on his title caused by his
mortgage, to recover all loan paymehésmade after Uplanfided for bankruptcy
protection in 2005, and to reeer damages for alleged fraud and
misrepresentation.

On January 12, 2011, the United Stddestrict Court for the Northern

District of lllinois approved a settlement of sixteen class actions and numerous

2 Plaintiff refers generally to “@ven” throughout his FAC and does not

distinguish between OLS and OF In his Objections, Plaintiff concedes that he
does not allege sufficient facts to statdaam against OFC, sluding because he
does not allege any specifionduct by OFC. It appears that Plaintiff intended to
refer to OLS, the servicer of his loan, in his FAC.

3 The Assignment states that it waseead into on November 30, 2006, but it
is dated March 10, 2010.

N No. 2012CV193422.



individual actions involving OLS in Inre Ocwen Fed. Bank FSB Mortg. Serv.

Litigation, M.D.L. No. 1604 (“MDL 1604"). (FAC %2). Plaintiff asserts that he
received notice of the settlement in MDR604 and that he either was a “Full
Participant” or “Limited Participant” in the settlement, claiming he did not actually
participate in the settlement fund. (Id.).

On October 5, 2012, after retainiogunsel, Plaintiff filed his FAC,
asserting new claims and adgiOFC and the Trustee as defendants in this action.
Plaintiff seeks to bring a putative clasgion and assertsatins for: fraud and
deceit (Count 1); negligence (Count 2);tomal departure (Count 3); equitable
accounting (Count 4); breach of fiduciatyty (Count 5); viahtion of the Fair
Debt Collection Practices Acl5 U.S.C. 88 1692 et sqgFDCPA”) (Count 6);
promissory estoppel (Count 7); wrongfitieempted foreclosure (Count 8); libel of
title to land (Count 9); false light invasion of privacy (Count 10); intentional
infliction of emotional distress (“lIED”{Count 11); punitive damages (Count 12);

expenses of litigation (Count 13); and injunctive relief (Count'14).

> The FAC has substantial characticsof a shotgun pleading which has the

effect of depleting judicial resourcescadepriving other litigants of timely access
to the Court. The time and effort toresider Plaintiff's undisciplined litany of
claims illustrates this impact.



On November 2, 2012, OLS removee trulton County action to this Court
based on federal question gdiction and the Class Action Fairness Act. (Notice
of Removal [1])?

On December 12, 2012, OLSoned to dismiss Plaintiff's FAC for failure to
state a claim [13]. Also on December 2212, OFC and the Trustee filed their
Motion to Dismiss [12]’

On August 1, 2013, Magistrate Judgeand issued his R&R. The R&R
recommends dismissal of all of Plaffif claims againsOFC and the Trustee
because Plaintiff fails to allege any faceégarding conduct by OFC or the Trustee.
The R&R also @commends that Plaintiff's clainagainst OLS in Counts 1-7 and
Count 11 be dismissed, but that his laifor wrongful attempted foreclosure
(Count 8), libel to title of land (Count 9nd false light invasion of privacy (Count
10), be allowed to proceed.he R&R also recommendsathPlaintiff’'s claims for
punitive damages (Count 12), attornefges and costs (CouhB), and injunctive
relief (Count 14), to the extent Plaintgéeks these remedies in connection with

Counts 8-10, be allowed to proceed.

® The Trustee and OFC conseahte removal [1.5], [1.6].

! OFC and the Trustee assert that Riffifails to allege any facts to support
wrongdoing by OFC and the Trustee. Tlaso moved to dismiss Plaintiff's FAC
for insufficient service of process. their Reply, OFC and the Trustee waived
service and consented to the Court’s exeraf personal jurisdiction. (Reply of
OFC and the Trustee [43] at 3 n.1).



On August 19, 2013, Plaintiff filed his Objections to the R&R. Plaintiff
objects to the Magistrate Judge’s concluglmat he fails to site a claim against
OLS in Counts 1-5, 7 and 1Plaintiff does not object to the Magistrate Judge’s
recommendation that his claims againsG2dnd the Trustee be dismissed and that
his FDCPA claim be dismissed.

1.  DISCUSSION

A. Legal Standards

1. Review of a Magistrateudige’s Report and Recommendation

After conducting a careful and cofafe review of the findings and
recommendations, a district judge mageut, reject, or modify a magistrate

judge’s report and recommendatia28 U.S.C. 8§ 636(b)(1) (Supp. V 2011);

Williams v. Wainwright 681 F.2d 732, 732 (11th Cir. 1982) (per curiam). A

district judge “shall make a de novo deteration of those portions of the report
or specified proposed findings or recommdations to which objection is made.”
28 U.S.C. § 636(b)(1). If no party has etted to the repoend recommendation,

a court conducts only a plain error reviefithe record._United States v. Slay

714 F.2d 1093, 1095 (11th Cir. 1983) (per curiam).



2. Motion to Dismiss

On a motion to dismiss pursuant tol®u2(b)(6) of thd-ederal Rules of
Civil Procedure, the Court must “assuthat the factual allegations in the
complaint are true and give the pl&ifi] the benefit of reasonable factual

inferences.”_Wooten v. Quicken Loans, 626 F.3d 1187, 1196 (11th Cir.

2010). Although reasonable infereneee made in the plaintiff's favor,

“unwarranted deductions of fact’ are notaitted as true.” Adana v. Del Monte

Fresh Produce, N.A416 F.3d 1242, 1248 (11th C2005) (quoting S. Fla. Water

Mgmt. Dist. v. Montalvg 84 F.3d 402, 408 n.10 (1996)yhe Court is not required

to accept conclusory allegationscelegal conclusianas true. Sed&m. Dental

Ass’n v. Cigna Corp.605 F.3d 1283, 1290 (11th Cir. 2010) (construing Ashcroft

v. Igbal 556 U.S. 662 (2009); Bell Atl. Corp. v. TwombB50 U.S. 544 (2007)).

“To survive a motion to dismiss, aroplaint must contain sufficient factual
matter, accepted as true, to ‘state a clkamelief that is plausible on its face.”
Igbal, 556 U.S. at 678 (quoting Twomblg50 U.S. at 570)). Mere “labels and
conclusions” are insufficient. TwomhI$50 U.S. at 555. “A&laim has facial
plausibility when the plaintiff pleads faciusontent that allows the court to draw

the reasonable inference that the defentalmble for the misconduct alleged.”

Igbal, 556 U.S. at 678 (citing TwomhI$50 U.S. at 556). This requires more than



the “mere possibility omisconduct.”_Am. Dentalb05 F.3d at 1290 (quoting
Igbal, 556 U.S. at 679). The well-pled alléigas must “nudge][] their claims
across the line from concebva to plausible.”_Idat 1289 (quoting TwombJy650
U.S. at 570).

B. Ocwen Financial Corpation and the Trustee

Plaintiff does not object to the Idsetrate Judge’s recommendation that
Plaintiff's claims against OFC and the Tiers be dismissed. The Magistrate Judge
found that Plaintiff fails to allegeng conduct by OFC or the Trustee, and the
Court notes that the only facts Plaintiff alleges against them is that OLS is a
“corporate subsidiary” of OFC, and thaetfirustee is the “owner of the ‘loan’ by
assignment from Upland. (FAC. 1Y 3-4, .29he Court does not find any error in
the Magistrate Judge’s conclusion that Ri#fi fails to allege facts sufficient to
state any claim for relief against OFC oe fhrustee, and Plaintiff's claims against
them are required to be dismissed.

C. Ocwen Loan Servicing, LLC

Plaintiff objects to the Magistrate Judge’s conclusion that he fails to state a
claim against OLS in Counts 1-band 11. The Court conductsl@ novoreview
of these claims and reviews foapi error the Magistrate Judge’s

recommendations on Plaintiff’'s remaigiclaims in Counts 6, 8-10, and 12-14.



1. Fraud and Deceit

The Magistrate Judge found that Pldifailed to allege the elements of
fraud with sufficient particularity, includingecause Plaintiff did not assert that
OLS knew the statements were false atttime they were made, that he believed
the statements were true, or that Heedeto his detriment on an allegedly false
statement. In his objection, Plaintiff rerées the conclusory statements asserted
in his FAC.

In Georgia, plaintiffs alleging fraud musstablish five (5) elements: “a false
representation by a defendant, scienterntnde to induce the plaintiff to act or

refrain from acting, justifiable reliance Ipjaintiff, and damage to plaintiff.”

Baxter v. Fairfield Fin. Servs704 S.E.2d 423, 429 (G@&t. App. 2010) (citation
omitted).

Rule 9(b) of the Federal Rules of €iRrocedure further requires plaintiffs
alleging fraud to “state ith particularity the circurstances constituting fraud.”
Fed. R. Civ. P. 9(b). The EleviarCircuit has consistently held:

To comply with Rule 9§), a complaint must set forth: (1) precisely
what statements were made in watuments or oral representations
or what omissions were made, anjlt(i® time and place of each such
statement and the person responsible for making (or, in the case of
omissions, not making) same, and (3) the content of such statements
and the manner in which they misldgt plaintiff, and (4) what the
defendants obtained as@nsequence of the fraud.



Thomas v. Pentagon Fed. Credit UniBA3 Fed. App’x 635, 638 (11th Cir. 2010)

(mortgagor failed to allege facts withfBaent particularity to state fraud claim
against mortgagee where he did not tdgrany specific statements made by
mortgagee and failed to idiy time and place of an oission, person responsible
for making an omission, and what mogga obtained as @wsequence of fraud);

seealsoMizzaro v. Home Depot, Inc544 F.3d 1230, 1237 (11th Cir. 2008).

Plaintiff asserts that OLS: (a) “implicitisepresented to Plaintiff . . . that it
would maintain true and corre@aords and accounts of the Loan;” (b)
“represented to Plaintiff . . .that it walibbide by the terms of the Loan when, in
fact, [it] had no such intent;” (c) “represedtto Plaintiff . . . that it would correct
errors made by Ocwen in the processing administration of the Loan and would
apply payments in the mamequired by the terms of the Loan;” and (d) “made
the ‘errors’ in the Plaintiff's Loan account . as part of a systemic national effort
to defraud its customers, such effort besigce June 10, 2010, in violation of the
commitments made by OcwenhhD.L. 1604.” (FAC. { 66).

Plaintiff does not allege any falseatement made by OLS, when this
statement was made or who made it. Rif&ifails also to allege what OLS gained
by allegedly making a false statement. Riéfis vague allegations are insufficient

to satisfy the special pleading requiremamtier Rule 9(b) of the Federal Rules of

10



Civil Procedure for pleading fraud claimsthvspecificity and otherwise fails to
allege the required elememtka claim of fraud._SeEed. R. Civ. P. 9(b).

Plaintiff further fails to allege fastsufficient to support a claim of fraud
under Georgia law. Plaintiff does not gleany action he took, or refrained from
taking, in response to an allegedly falspresentation by OLS. Plaintiff also does
not allege that he relied upon a falspresentation, or that such reliance was
justifiable. Plaintiff fails to allegesafcts sufficient to support his fraud claim.
Plaintiff’'s objection is overruled, and thaaim is required to be dismissed.

2. Negligence

The Magistrate Judge found that Rt failed to state a claim for
negligence because he did not asgert OLS owed him a legal duty beyond the
terms of the Note. Plaintiff asserts ti@itS “owed duties of reasonable care to
Plaintiff . . . in the servicing of mortgadeans” and that it breached that duty “by
the imposition of fictitious and false mgege loan account charges.” (FAC 1 72-
73). Plaintiff argues that OLS wagjrered, under O.C.G.A. § 11-4-103, to
exercise ordinary care in managingiRtiff's account. (Obj. at 12-13).

To support a claim for ndigence in Georgia, a plaintiff must allege:

(1) a legal duty to conform to aastdard of conduct raised by the law

for the protection of others against unreasonable risks of harm; (2) a

breach of this standard; (3) a legally attributable causal connection
between the conduct attae resulting injury; and (4) some loss or

11



damage flowing to the plaintiff'sdally protected interest as a result
of the alleged breach of the duty.

Burch v. Chase Manhattan Mortg. Cpho. 1:07-cv-0121-JOF, 2008 WL

4265180, at *15 (N.D. Ga. Sept. 15, 200@)oting Bradley Citr., Inc. v. Wessner

296 S.E.2d 693, 695 (1982)). HoweVvga] defendant’s mere negligent
performance of a contractual duty does neat# a tort cause of action; rather, a
defendant’s breach of a contract may gige to a tort cause of action only if the
defendant has also breached an inddpat duty created by statute or common

law.” Fielbon Dev. Co. vColony Bank of Houston Cnty660 S.E.2d 801, 808

(Ga. Ct. App. 2008). Gegia law is clear that “[dfsent a legal duty beyond the
contract, no action in tort may lie uponateged breach of [a] contractual duty.”

Id. (quoting_ Wallace v. State Farm Fire & Cas., &89 S.E.2d 509, 512 (Ga. Ct.

App. 2000)).

Plaintiff asserts that OLS “owed duties of reasonable care to Plaintiff . . . in
the servicing of mortgage loans” anatlt breached that duty “by the imposition
of fictitious and false mortgage loan acat charges.” (FAC 11 72-73). Plaintiff

relies on Eason Publ’'n v. NationsBank of GE8 S.E.2d 899 (Ga. Ct. App. 1995),

to support that banks owe a general diftyreasonable care” to customers. The

Court agrees with the Magistrate Judge’s finding that Plaintiff's reliance on Eason

Is misplaced because Easanolved a claim by a customer that the bank failed to

12



act with “ordinary care,” aspecifically required unde Georgia statute that
governs the responsibilities of artkain handling a forged check.

Here, the duties OLS owed to Plaintiffthe servicing of his loan are duties
that arise from the Note and Security D&3dintiff entered into with Upland, and
which duties OLS assumed when OLS4mme Plaintiff's loan servicet. The
negligent actions alleged by Plaintiff agsi OLS all arise from the duties created

by Plaintiff's loan. Because Plaintifdils to show that OLS breached an

8 To the extent Plaintiff relies on O.G.A. § 11-4-103 to support that OLS
owed him an independent duty to exercise ordinary care in servicing his loan,
Section 103 simply provides the degreeadponsibility a bank must exercise in
performing its duties under other sectiaisseorgia’s Uniform Commercial Code.
Section 103 states:
(a) The effect of the provisions tfis article may be varied by
agreement, but the parties to gdgreement cannot disclaim a bank’s
responsibility for its lack of good faitbr failure to exercise ordinary
care or limit the measure of damad@sthe lack or failure. However,
the parties may determine by agmeent the standards by which the
bank’s responsibility is to be measd if those standards are not
manifestly unreasonable.

(c) Action or nonaction approved by tlagicle or pursuant to federal

reserve regulations or operating ciamgl is the exercise of ordinary

care and, in the absence of spkitistructions, action or nonaction

consistent with clearing-house rules and the like or with a general

banking usage not disapproved by tiscle, is prima facie the

exercise of ordinary care.
0O.C.G.A. 8 11-4-103. Section 103 prohilperties from agreeing that a bank will
not be responsible for actions not taken in good faith or for not exercising ordinary
care. Section 103, standing alone, do@simpose on OLS an independent duty to
act or refrain from acting.

13



independent duty it owed to Plaintiff,dptiff cannot state aelaim for negligence
against OLS. Plaintiff's objection ®verruled and this claim is dismissed.
3. MutualDeparture

The Magistrate Judge found that Pldirfailed to state a claim for mutual
departure, pursuant to O.C.G.A. 8§ 13-4-4aese Plaintiff failed to allege facts
sufficient to support that he and Ob&de a “mutual anishitended” departure
from the terms of his loan. Plaintiff asisethat he and OLS formed a quasi-new
agreement departing from the terms ofdhiginal loan and that he should be
given the opportunity to present additibfects, “including documentation of
acceptance of payments less than thealmibunt due . . . through discovery,” to
support this claim. (Obj. at 10).

Under Georgia law,

[w]here parties, in the course of the execution of a contract, depart

from its terms and pay or receiveoney under such degpare, before

either can recover for failure fursue the letter of the agreement,

reasonable notice must be given to the other of intention to rely on the

exact terms of the agreement. Tdomtract will be suspended by the

departure until such notice.
O.C.G.A. 8 13-4-4. The eation of a quasi-new agreement requires more than

breach on the part of one of the partibgere must be a mwlideparture from the

terms of the contract. Crawford v. First Nat. Bank of Ro2238 S.E.2d 488, 490

(Ga. Ct. App. 1976) (inteal citations omitted).

14



Plaintiff fails to allege any facts to support his conclusory assertion that
there was a mutual deparé from the terms of the Note or Security Dé&even
if a quasi-new agreement svéormed, all that would beequired to enforce OLS'’s
right to foreclose on the Property wouldreasonable notice, which was given to
Plaintiff in March 2010 when OLS informd#laintiff that he had defaulted on his
loan obligations. Plaintiff fails to stateclaim for mutual departure. Plaintiff's
objection is overruled and this claim is required to be dismissed.

4, EquitableAccounting
The Magistrate Judge found that Ptdfns not entitled to an equitable

accounting because he fails to allegedacifficient to show that he lacks an

’ To the extent Plaintiff, for the first time in his Response, asserts that a quasi-

new agreement was formadhen OLS accepted payments less than the full

amount due, this allegation is not propdygfore the Court and the Court is not
required to consider it. Sétuls v. Liabona437 F. App’x 830, 832 n.4 (11th Cir.
2011) (per curium) (argument not properhsea where plaintiff asserted it for the
first time in response to defendant’s motion to dismiss, instead of seeking leave to
file an amended complaint)iles v. PNC Bank Nat. Ass'iNo. 5:10-cv-180-CAR,
2012 WL 3241927, at *5 (M.D. Ga. Aug. 7, 2012) (court not required to consider
new allegation raised it for the first taxin response to defendant’s motion to
dismiss and not raised in complaint or amended complaint).

Even if properly before the Court, Plaintiff's new allegation is precluded by
the plain language of the Security Deed and Note. The i8eD@ed and Note
expressly state that “[i]f Plaintiff do[ggot pay the full amount of each monthly
payment on the date it is due, [PlaintiffllMoe in default,” that “Lender shall not
be required to . . . modify amortization of the sums secured by the Security
Instrument by reason of any demand made by [Plaintiff],” and that “[a]ny
forbearance by Lender in exercising any rightemedy shall not be a waiver of or
preclude the exercise of any right or reipé (Note at 1; Security Deed at 3).

15



adequate remedy at law to ascertainatm®unt due on his Loan. Plaintiff asserts
that OLS “is in sole possession of gn@mortization schedules, insurance premium
documents, and the escrow account statgsrequired [to] analyze [OLS’S]
sophisticated scheme defraud.” (Obj. at 13).

Under Georgia law, a party may seekegpitable accounting in “[c]ases
where accounts are complicated andcate.” O.C.G.A. § 23-2-70. An
accounting is generally unnecessary ir@ach of contract action where a party
may utilize the discovery process and.ennecessary, orders of the court to
enforce compliance #h discovery obligations tdetermine the full amounts owed

under the contract. See, e @ifford v. Jacksonl54 S.E.2d 224, 225-26 (Ga.

1967) (valid breach of contract action andhilability of discovery precludes resort

to use of equitable accounting to deterenpotential damages); Ins. Ctr., Inc. v.

Hamilton 129 S.E.2d 801, 804 (Ga. 1963) (meecessity of accounting to
determine damages for breach of caatinsufficient to warrant equitable

accounting); Heath v. Sim831 S.E.2d 115, 117 (Ga. Ct. App. 2000).

Here, Plaintiff alleges that OLS incectly calculated amounts due under the
terms of Plaintiff's loan and misappliéds mortgage payments, resulting in an
allegedly incorrect determination thakaintiff had defaulted on his loan

obligations. While Plaintiff does nassert a claim for breach of contract,

16



Plaintiff's claims arisérom contracts commonly used by homeowners and which
do not present the type of “complicataad intricate” issue which can only be
ascertained with an accounting. Ptafrmay utilize the discovery process to
determine the correct amount owed under his loan. Plaintiff fails to show that he is
entitled to an equitable accounting. Plaintiff's objection is overruled and this claim
Is required to be dismissed.
5. Breach of Fiduciary Duty

The Magistrate Judge found that Pldirfailed to state a claim for breach of
fiduciary duty because there is no fidugiaelationship between a borrower and a
lender or its agent. Plaifftargues, without citation, thamortgage loan servicers,
such as [OLS], have, by virtue of thartivities in the natiolanortgage servicing
market, fiduciary duties and special dutiesraét and fidelity to their customers.”
(Obj. at 14).

It is well-settled under Georgia lawatno fiduciary relationship exists

between a borrower and a lendeiits agent._See, e,§Vhite v. Am. Serv. Co.

461 F. App’x 841, 843 (11th Cir. 201@)o confidential rlationship between

lender and borrower) (citing Moore v. Bank of Fitzgerdl@3 S.E.2d 135 (1997));

Jean v. Am. Home Mortg. Serv., In&No. 1:11-cv-1101-WSD, 2012 WL 1110090,

at *4 (N.D. Ga. Mar. 30, 2012) (colleng cases); May v. Citizens & S. Nat'l

17



Bank 413 S.E.2d 780, 782 (Ga. @ipp. 1991); Pardue v. B&ers First Fed. Sav.

& Loan Ass’n 334 S.E.2d 926, 926-27 (Ga. CppA 1985)). Plaintiff has not,
and cannot, state a claim against OLSbi@ach of fiduciary duty. Plaintiff's
objection is overruled and this claim is required to be dismi§sed.
6. Fair Debt Collection Practices Act
In his Response, Plaintiff “concedeftijat its [sic] Fair Debt Collection
Practices Act [] claim should be dismisse@!'s Resp. [40] at 21). The Court
agrees with the Magistrate Judgedmclusion that Plaintiff has abandoned his

claim for violation of the FDCPA, andithclaim is required to be dismiss¥d.

10 Plaintiff's reliance on Ogburn v. Branch Banking & Trust,Co.

No. 1:11-cv-3460-TWT-AJB, 2012 U.S. 8i LEXIS 84017 (N.D. Ga. May 4,
2012), is misplaced. Ogbudoes not hold that a fiduciary relationship exists
between a mortgagor and a baok|oan servicer. Rathethe court found that the
plaintiffs had alleged facts sufficieto support their fraud claim, including
because plaintiffs specifically alleged timae, place, and substance of the alleged
misrepresentations. Idat 23. In a footnote, thedurt rejected the defendant’s
argument that it did not owe the plaintiffglaty to disclose that its records showed
that they were in arrears on their loan. dd*23 n.9. The court stated that “a bank
has at least the duty to make truthfidaosures upon inquiry . . . and exercise
ordinary care in managing customers’ accounts.” Id.

t The Court also agrees with the Magage Judge’s conclusion that, even if
Plaintiff did not abandon this claim,dtiff fails to state a claim under the
FDCPA because Plaintiff hat alleged facts to support that OLS qualifies as a
“debt collector” under the FDCPA.

18



7. PromissonEstoppel

The Magistrate Judge found thaaptiff did not state a claim for
promissory estoppel because Plaintiff faitedallege facts to support that OLS
made any promises to Plaintiff beyond themises made in thidote and Security
Deed, when the alleged promise was madeta made it, or that Plaintiff relied
on the alleged promise to his detrimeR{aintiff argues that OLS made certain
promises to Plaintiff pursuant to tMDL 1604 Settlement, and that the existence
of a written contract does not precludel@m for promissory estoppel based on
such promises. (Obj. at 18).

Under Georgia law, a claim for promisga@stoppel “requires a showing that
(1) the defendant made certain promi¢2sthe defendant should have expected
that the plaintiffs would rely on such praes, and (3) the plaintiff did in fact rely

on such promises to their detrimé&nAdkins v. Cagle Foods JV, LLCGI11 F.3d

1320, 1326 (11th Cir. 2005); O.C.G.A18-3-44(a). “Inportantly, where a
plaintiff seeks to enforce an underlyiogntract which is reduced to writing,
promissory estoppel is notalable as a remedy.” Adkindll F.3d at 1326.

Plaintiff asserts that OLS made promises to Plaintiff “that were clear and
definite, including, but not limited to, the promise that it would abide by the terms

of the Loan, that it would maintain truecaaccurate records of his mortgage loan

19



account, and that it would not foreclase the [Property], so long as Plaintiff
complied with the terms of the Loan.” (EA] 92). Plaintiff asserts also that OLS
made additional promises to Plaintiffrsuant to the MDL 1604 Settlement. (Ob;.
at 18). Itis clear that the “promiseshich Plaintiff seeks to enforce arise from
the underlying contracts—the Note, SetguDeed and the MDL 1604 settlement

agreement. Promissory estoppel dyrgoes not apply here. See, eBank of

Dade v. Reeves354 S.E.2d 131 (Ga. 1987) (finding no promissory estoppel, but

simply the possibility of a breach of caatt, where “[t]hese parties entered into a
contract the consideration of which wasutual exchangef promises. The
promises exchanged were bargained f&romissory estoppel is not present.”);

Am. Casual Dining, L.P. Woe’s Southwest Grill, L.L.G.426 F.Supp.2d 1356,

1371 (N.D. Ga. 2006) (“Where parties enter into a contract with bargained for
consideration, the terms of which incluithe promises alleged in support of a
promissory estoppel claim, promissoryoggpel is not available as a remedy.”);

Bouboulis v. Scottsdale Ins. C&No. 1:10-cv-2972-JEC, 2012 WL 917844, at *10-

*11 (N.D. Ga. Mar. 16, 2012) (“Georgia ldvars a claim for promissory estoppel
in the face of an enforceable contract.Plaintiff fails to allege a claim for
promissory estoppel. Plaintiff's objecti@overruled, and this claim is required

to be dismissed.
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8. WrongfulAttempted-oreclosure

The parties did not object to the Magistrate Judge’s conclusion that Plaintiff
alleged facts sufficient to support aich for wrongful attempted foreclosure
against OLS. After careful review, th@@t finds no plain error in the Magistrate
Judge’s recommendation that this claimalilewed to proceed. Plaintiff alleges
that, in March 2010, OLS “knowinglyna intentionally published untrue and
derogatory information concernifijaintiff's financial conditionfo wit, that
Plaintiff was in default under the Loarghd that Plaintiff suffered damages as a
result the false statements. (FAC 11 98-@pintiff has alleged sufficient—albeit
scant—facts to support a viable clainn warongful attempted foreclosure. See,

e.q, Jenkins v. McCalla Raymer, LL@Glo. 11-14483, 2012 WL 5259018, at *4

(11th Cir. Oct. 25, 2012) (To state aich for attempted wrongful foreclosure
under Georgia law, “a plaintiff must afje ‘a knowing and intentional publication

of untrue and derogatory information cenning the debtor’s financial condition,

and that damages were sustained aseztdiesult of this publication.™) (quoting

Aetna Fin. Co. v. CulpeppgeB20 S.E. 228, 232 @ Ct. App. 1984)°

12 Plaintiff asserts that “[l]Jate chges were assessed for virtually every

monthly installment, despite Plaintiffexplanation — and pof — that he was
current on the Loan.” (FAC at § 33(b)Jhe Court agrees with the Magistrate
Judge’s observation that Plaintiff's asgantthat he was current on his loan is
undermined by Plaintiff's statement in his Response that OLS accepted loan
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9. Libel of Title to Land

The parties did not object to the Magistrate Judge’s finding that Plaintiff
stated a claim for libel aftle based on his assertions that, in May 2010, OLS
“published false and derogaty information concermig Plaintiff's financial
condition,to wit, that Plaintiff was in default undére Loan,” and that these “false
statements” caused him “injury and dagea.” (FAC at 1 101-102). The Court
reviews this finding for plain error.

Under Georgia law, “[tihewner of any estate in lands may bring an action
for libelous or slanderous words whifdisely and maliciously impugn his title if
any damage accrues to him therefro@C.G.A. § 51-9-11. To support an action
for slander of title, a plaintiff must atje “the uttering ad publishing of the
slanderous words; that they were falsat tihey were malicious; that he sustained
special damage thereby; and that he posdessestate in tharoperty slandered.”

Cornelius v. Bank of Am., N.ANo. 1:12-cv-0585-JEC, 2012 WL 4468746, at *4

(N.D. Ga. Sept. 27, 2012yuoting_Latson v. Boa5b98 S.E.2d 485, 487 (Ga.

payments from him that were “less thae thll amount due.” (R&R at 39 n.4;

PI's Resp. [40] at 10-11). The Court esthat the crux of Plaintiff's claims
appears to be that OLS misapplied mortgage payments, resulting in an
allegedly incorrect determination thHRkaintiff had defaulted on his loan
obligations and publication of an allegedly untrue statement that Plaintiff was in
default. The Court agrees with the Magage Judge’s conclusion that Plaintiff has
alleged facts sufficient, at this stagdhue litigation, to support that he had not
defaulted on his loan obligations in March 2010.
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2004)). A plaintiff who asserts a claim slander of title can “recover only such
special damages as he actually sustaaseal consequence of the alleged wrongful
acts, and he is required to plead th@enly, fully, and distinctly.” _Id.

The Court finds plain error in ¢hMagistrate Judge’s finding and
recommendation on this claim. Plaintiffdiaot asserted that he suffered special
damages as a result of OLS’s publicatiomitégedly false statement that Plaintiff
had defaulted on his loan obligations. Ralto adequately plead special damages

defeats a claim for slander oréibof title to land. See, e,gCornelius 2012 WL

4468746, at *4 (dismissing slder of title claim where gintiff simply claimed

millions of dollars in damages withofutrther explanation); Jackman v. Hasty

No. 1:10-cv-2485-RWS, 2011 WL 85487%8,*6 (N.D. Ga. Mar. 8, 2011)

(dismissing a slander of title claim for faituto allege specialamage); Harmon v.

Cunard 378 S.E.2d 351 (1989) (insufficienoof of special damages where no
specific figures were offered for the damadjegedly suffered). Plaintiff fails to
allege facts sufficient taupport a claim for libel ofitle. The Magistrate Judge
plainly erred in his findings and recomnaation on this claim and Plaintiff's

claim for libel of title to land is required to be dismissed.
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10. False Light Invasion of Privacy

The parties did not object to the Magistrate Judge’s conclusion that Plaintiff
alleged facts sufficient to support a claion false light invasion of privacy against
OLS. After careful reviewthe Court does not find plain error in the Magistrate
Judge’s recommendation that this claimalewed to proceed. Plaintiff asserts
that “during March 2010, [OLS] knowinglgnd intentionally published, by means
of the written advertisements of its intéatexercise its alleged power of sale
under the Security Deed, false and detogainformation concerning Plaintiff’s
financial conditionto wit, that Plaintiff was in defdt under the Loan,” and that
these statements “placed Plaintiffarfalse light” and caused him “injury and
damages.” (FAC 11 105-106). Plaintifisha@leged facts sufficient to support a

viable claim for false light invasion of privacy. See, eSmith v. Stewart660

S.E.2d 822, (Ga. Ct. App. 2008) (To popt claim for false light invasion of
privacy, a plaintiff must show that tliefendant knowingly orecklessly published
falsehoods about him or hendy as a result, placed him or her in a false light
which would be highly offens&/to a reasonable person.).
11. Intentional Infliction of Emotional Distress
The Magistrate Judge found that Bt failed to state a claim for

intentional IIED because Plaintiff hast alleged the kindf “extreme and
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outrageous” conduct that gotbeyond all possible bound$ decency” and would
be “utterly intolerable in a civilized comumity.” (R&R at 46-47). Plaintiff argues
that

[a]ny reasonable person who makegular payments to his loan

servicer over a period of years, only to have the loan servicer
intentionally manipulate the application of those payments so as not to
reduce the amount of the outstanding@pal obligation, such that he
owes as much at the end of seyears as he owedt the beginning,

would find such conduct by his servicer to be extreme, outrageous and
intolerable.

(Obj. at 21).
Under Georgia law,

the burden which the plaintiff musteet in order to prevail [on a
claim for intentional infliction oemotional distress] is a stringent
one. To prevail, a plaintiff must demonstrate that: (1) the conduct
giving rise to the claim was intdonal or reckless; (2) the conduct
was extreme and outrageous i3 conduct caused emotional
distress; and (4) the emotional dests was severd he defendant’s
conduct must be so extreme irgdee, as to go beyond all possible
bounds of decency, and to be netgal as atrocious, and utterly
intolerable in a civilized communityWhether a claim rises to the
requisite level of outrageousness and egregiousness to sustain a claim
for intentional infliction of emotional distress is a question of law.

Steed v. Fed. Nat'l Mortg. Cor89 S.E.2d 843, 851-852 (Ga. Ct. App. 2009)

(quoting_Frank v. Fleet Fin. Inc. of G&18 S.E.2d 717, 720 (G@&t. App. 1999)).

Plaintiff alleges that “[a]s a reswf [OLS’s] wrongful actions and wanton

disregard for the consequences of itsadi. . . [OLS] has caused Plaintiff . . .
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substantial and irreparable financial, physical, and @matidistress, anxiety, and
mental anguish.” (FAC at 1 108). dlrux of Plaintiff's FAC is that OLS

misapplied his mortgage paymentsuking in an allegedly incorrect

determination that Plaintiff had defaulted on his loan obligations and publication of
an allegedly untrue statement that Plaintiéfs in default. This simply is not the

kind of action that rises to the level of extreme, outrageous, atrocious or intolerable
conduct as required to support a claimifdgentional infliction of emotional

distress._See, e,&rank 518 S.E.2d at 720 (breach aintract to re-sell property

to homeowners following foreclosure sale and institution of dispossessory
proceedings not the kind of egregious conduct necessary to support IIED); Ingram

v. JIK Realty Cq.404 S.E.2d 802 (Ga. Ct. App. 1991) (affirming grant of

summary judgment on intentional infilen claim where defendant’s conduct

consisted of wrongfully foreclosing ongphtiff's property); Thomas v. Ronald A.

Edwards Constr. Cp293 S.E.2d 383 (1982) (filingdispossessory warrant does

not constitute the kind of egregious conduct necessary to sustain a claim for
intentional infliction of emotionadistress). Having conducted ds novareview,
the Court concludes that Plaintiff failsatlege facts sufficient to support a claim
for intentional infliction of emotional distss. Plaintiff's objection is overruled

and this claim is required to be dismissed.
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12. Punitive Damages, Litigath Expenses and Injunctive Relief
Plaintiff asserts claims for punitive damages (Count 12), litigation expenses

(Count 13), and injunctive ief (Count 14). The partsedid not object to, and the
Court does not find any plain error in, the Magistrate Judge’s conclusion that to the
extent Plaintiff seeks punitive damagktsgation expensesral injunctive relief on
his claims for wrongful attempted foreclos and false light invasion of privacy,
Plaintiff’'s claims in Counts 12-14 mayqueed against OLSBecause the Court
finds that Plaintiff has failed to stateckaim for libel of title, the Court finds, ote
novoreview, that Plaintiff's claims for punitive damages, litigation expenses and
injunctive relief not be allowed to procerdrespect to the libel of title claim.

[11. CONCLUSION

For the foregoing reasons,

IT ISHEREBY ORDERED that Plaintiff Jeffrey Phillips’s Objections [49]
areOVERRULED.

IT ISFURTHER ORDERED that Magistrate Judge Justin S. Anand’s
Non-Final Report and Remmendation [47] i&8DOPTED IN PART and
REJECTED IN PART in accordance with the term$this Order. The R&R is
REJECTED with respect to Plaintiff's claim fdibel of title to land (Count 9) and

it is ADOPTED with respect to all other claims.
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IT ISFURTHER ORDERED that Defendants OFC and the Trustee’s
Motion to Dismiss [12] iISSRANTED, and Plaintiff's claimsagainst OFC and the
Trustee ar®I SM I SSED for failure to state a claim.

IT ISFURTHER ORDERED that Defendant OLS’s Motion to Dismiss
[13] is GRANTED IN PART andDENIED IN PART. OLS’s Motion to Dismiss
Plaintiff's claims for fraud and decdi€ount 1), negligence (Count 2), mutual
departure (Count 3), equitable accongt(Count 4), breach of fiduciary duty
(Count 5), violation of the FDCPA (Count,@romissory estoppel (Count 7), libel
of title to land (Count 9), and intentionafliction of emotional distress (Count 11)
is GRANTED and those claims af2l SMISSED. OLS’s Motion to Dismiss
Plaintiff's claims for wrongful attemptefreclosure (Count 8), false light invasion
of privacy (Count 10), punitive damaggsount 12), expenses of litigation (Count
13), and injunctive relief (Count 14) BENIED and those claims arel. LOWED

TO PROCEED.

SO ORDERED this 10th day of September, 2013.

Witkane b . Mifar
WILLIAM S. DUEFEY, JR.
UNITED STATES DISTRICT JUDGE
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