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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

THE CHARTER OAK FIRE
INSURANCE COMPANY,

Plaintiff,
V. 1:12-cv-3949-WSD
VICTOR W. PATTERSON, et al.
Defendant.

OPINION AND ORDER

This matter is before the Court on:Bimergency Water &ire Restorations,
Inc.’s (“EWF”) Motion to Enforce Settlerme [69] (“Settlement Motion”); 2) The
Charter Oak Fire Insurance Company{/‘Charter Oak”) Motion for Summary
Judgment [96]; 3) Charter Oak’s Motitm Strike Defendants’ Expert [102]
(“Expert Motion”); 4) Charter Oak’s Motioto Strike Affidavits of Larry Holcomb
and Walter Miller [126] (“Charter Oak Aflavit Motion”); and 5) Genevieve
Patterson’s and Victor W. Patterson’s (tRattersons”) Motion to Strike Affidavit
of Emily Watson and Sheriff's Seng Notice from Four Seasons on Lanier

Homeowners Associatioimc. [133] (“Pattersonaéffidavit Motion™).
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l. BACKGROUND

Charter Oak issued an insuramaicy to the Pattersons, Policy No.
977068522 633 1 (the “Policy"gffective September 30, 2010 to
September 30, 2011. (Chart@ak Statement of Materi&acts [96-2] (“SOMF”)

1 1). The Policy providethsurance coverage ftre property located at 6419
South Creek Court, Flowery Branch, @gia 30542 (the “Property”)._(Id. The
Pattersons began residingtine Property on or after October 2004. (SOMF 1 2;
Pattersons’ Responses to SOMR3] { 2). In Octobe2008, Defendant Victor
Patterson purchased property located332 Old Fountain Road, Lawrenceville,
Georgia 30043 (the “Old Fountain Prop&)t (SOMF § 12; Responses to SOMF
1 12).

On or about April 13, 2011, a firecourred at the Property (the “Fire”).
(SOMF § 3). The Pattersons submittedresurance claim for damages to the
Property, damages to their possessiond,far reimbursement of additional living
expenses they incurred following the FiSOMF | 4). Th&attersons maintain
that they resided at the Property at tineetiof the Fire with two adult children and

two grandchildren. (SOMF | 5; Responses to SOMF { 5).



EWF was hired to make repairs t@tRroperty and to clean the Pattersons’
personal property. (SOMF 9 7-9; Responses to SOMF 1§ TBarter Oak
issued a check in the amount of $51,82@9nade payable to the Pattersons and
EWF for the cleaning of the Pattersopsrsonal possessions. (SOMF | 8;
Responses to SOMF | 8). The Pattersoiused to negotiate the check issued by
Charter Oak for EWF’s services, claiming that EWF failed to properly clean their
possessions and damaged some of thESMF § 9; Responses to SOMF { 9).

On November 12, 2012, Charter Odkd its Complain{1] against the
Pattersons. Charter Oak glés that it paid the Pattersons pursuant to the Policy:
1) $93,291.75 for damages to the Proge?) $51,469.92 for damages to the
Pattersons’ personal possessions locatétea®roperty; and 3) $71,491.03 for the
Pattersons’ additional living expensese€SComplaint [1] 11 12,4, 17). Charter
Oak seeks a refund of all the paymahtaade to the Pattersons based upon the

Pattersons: 1) not residing at the Property at the time of the Fire; and

! The Pattersons admitted to hgiEWF in their Answer, Affirmative

Defense and Counterclaim [18] (“Counteyich”), but appear to deny directly

hiring EWF in their Responses to tB®MF. (Counterclaim § 14; Responses to
SOMF 1 7). In their Responses to theMi©) the Pattersons assert that Charter
Oak arranged for EWF to condube repairs. (Responses to SOMF | 7). Whether
the Pattersons directly hired EWF or nbts undisputed that it was the Pattersons’
obligation to pay EWF for its services.



2) fraudulently claiming additional livitnexpenses not actually incurred.
(Complaint 1 20-313.

On January 31, 2013, the Pattersalesiftheir Answer, Affirmative Defense
and Counterclaim. The Patters asserted a breach ohtract and bad faith claim
against Charter Oak. (Counterclaim 1 43%0n April 3, 2013, EWF filed an
amended answer to add crossclaimdfeach of contract, conversion, quantum
meruit and unjust enrichment against Batersons for their failure to pay EWF
for the work it allegedly performed [3§JEWF Crossclaim”). On April 17, 2013,
the Pattersons filed their answer to EM/Crossclaim and their counterclaims
against EWF for breach of contract angust enrichment for failing to properly

clean the Pattersons’ persal properly [38] (“Pattsons Counterclaim”).

2 Charter Oak also identified EW&nd BAC Home Loans Servicing, LP
(n/f/a Bank of America) (“BOA”), tk Pattersons’ mortga company, as
defendants. Charter Oakugyht a preliminary injunction to prevent the Pattersons
from negotiating the $51,469.92 checlk&W/F pending a determination from the
Court regarding whether Charter Oa#ss entitled to a refund of the Policy
proceeds. (Complaint 9 33-35). GkalOak subsequentbropped its objection
to a release of these funds to EWF, resgrits right to claim recoupment of those
funds from the Pattersons. All of Char€@ak’s remaining claims are against the
Pattersons.

3 The Pattersons filed an ameddenswer, Affirmative Defense and
Counterclaim [37] on April 22, 2013sserting the same claims.



On July 3, 2013, EWF filed its Settlemévibtion, asserting that counsel for
the Pattersons and counsel for EWF reachseéttlement of their respective claims
that the Pattersons have refused to execute or Aonor.

On February 20, 2014, Charter Odkd its Expert Motion, seeking to
prevent Defendant Victor Patterson, atifiedd public accountant, from testifying
as an expert witness. @tter Oak asserts that Defentl®ictor Patterson has a
financial interest in the outcome of theseaand is thus urnrable, and should be
excluded as an expert witness.

On February 20, 2014, Charter Odkd its Motion for Summary Judgment,
asserting that the Pattersons are not entitled to retain any payments made pursuant
to the Policy’ Charter Oak asserts that thdi®o 1) does not provide coverage
because the Pattersons were not residingarProperty at the time of the Fire;

2) does not provide coverage besathe Pattersons made material

misrepresentations to Charterk3during its investigation of the

4 On July 22, 2013, the Pattersons filed their Response in Opposition [75] to

the Settlement Motion, and on July 24, 20ERVF filed its Reply [78] in support
of its Settlement Motion. On Janud¥, 2014, the Pattersons filed their second
Response [95] to the Settlement Motion.

On March 21, 2014, the Pattersdited their Response in Opposition [119]
to Charter Oak’s Expert Motion.
® In addition to the supporting exis included in Docket No. 96, on
February 20, 2014, Charter Oak filed exhibits in support of its Motion for
Summary Judgment in Docket Nos. 99-and 103-115. On August 18, 2014,
Charter Oak filed a corresd Exhibit O [137].



claim -- specifically: a) where they residadd; b) their claim for additional living
expenses incurred as a result of the Fire.

On April 21, 2014, Charter Oak filed its Affidavit Motion, seeking to strike
the affidavits of Mr. Larry Holcoim (“Holcomb”) and Mr. Walter Miller
(“Miller™), which the Pattesons rely upon in their gosition to Charter Oak’s
Motion for Summary Judgmefit.

On May 14, 2014, the Pattersons filed their Affidavit Motion, seeking to
strike Ms. Emily Watson’s (“Watson”) affavit and the Sheriff’'s Service Notice
from Four Seasons on Lanier Homeown&ssociation, Inc. (the “Sheriff's

Notice”).?

! On April 4, 2014, the Pattersons flleheir Response in Opposition [122] to

the Motion for Summary Judgment, their Response [123] to Charter Oak’s
Statement of Material Facts, and thethibits [125] in support of their Response
in Opposition. On April 21, 2014, Chart®ak filed its Reply [128] in support of
its Motion for Summary Judgment. On Wa&4, 2014, the Pattersons filed their
Supplemental Response [131] to thetido for Summary Judgment, and on May
29, 2014, Charter Oak filed its Reply@pposition [136] to the Supplemental
Responses.

8 On May 15, 2014, the Pattersons fitedir Response in Opposition [134] to
Charter Oak’s Affidavit Motion.

’ On May 29, 2014, Charter Oak filed Response in Opposition [135] to the
Pattersons’ Affidavit Motion.



[I. DISCUSSION
A. Charter Oak Affidavit Motion ad Pattersons Affidavit Motion

Both Charter Oak and the Pattersons deekrike evidence that the other
party relies upon in support of, or in opposition to, Charter Oak’s Motion for
Summary Judgment. The Court, befoomsidering the Motion for Summary
Judgment, must rule on the Chartek@dfidavit Motion and the Pattersons
Affidavit Motion.

Charter Oak seeks to strike the affidawf Holcomb, a former tenant at the
Old Fountain Property who lived there at the time of the Fire, and Miller, a friend
of the PattersonS. Charter Oak asserts that thidmvits should be struck on the
grounds that Miller was not identified asiadividual likely to have discoverable
information regarding the claims and dedes in this case, and that Holcomb’s
affidavit, executed in November 2013, was not produced prior to the
January 20, 2014 discovery deadline. ThiedPsons assert that the affidavit of

Watson, a woman who livad the same neighborhood the Pattersons, and the

10 Both Holcomb and Miller aver tiacts that support the Pattersons’ claim

that they resided at the Propeat the time of the Fire.



Sheriff’s Notice should be stricken becausoth were available, but not produced,
prior to the January 2@014 discovery deadlire.

Holcomb and Watson were identifiedthre parties’ initial disclosures as
individuals likely to have relevant knowledge of certain aspects of this case.
Miller was not identified in the Pattersomsitial disclosures. The Pattersons
assert that Miller approached them after close of discovery and asked if he
could assist them, that he had personal kedge of their residee, and that they
could not have disclosed him any eatli€Response [134] pp. 2-3). The
Pattersons state that Miller is avaikalbb be deposed by Charter Oak. (d3).

In form, affidavits resemble documentin substancéiowever, they are
testimony. “Put differently, withessesstidy orally at trial. Their prior
[affidavits], if any, evaporate for all @ctical purposes and are made part of the

evidentiary record only via impeachmentritel Corp. v. VIA Technologies, Inc.

204 F.R.D. 450, 452 (N.D. Cal. 2001). Aslcomb and Watson were properly
identified as witnesses, the parties wereraquired to produce their affidavits in
response to discovery requests. Théigsrof course, are allowed to use the

affidavits in their cross-examinations at trial.

t Both Watson’s affidavit and tHeheriff's Notice support Charter Oak’s

claim that the Pattersons did not residthatProperty at thertie of the Fire.



The Pattersons admit that they did mi&ntify Miller prior to the close of
discovery, but assert that they only recetgbrned that he could assist them.
Federal Rule of Civil Prockire 37 provides that if “a party fails to provide
information or identify a witness as required by Rule 26(a) or (e), the party is not
allowed to use that information or wisgeto supply evidenaa a motion, at a
hearing, or at a trial, unless the failuresvgbstantially justified or is harmless.”
Fed. R. Civ. P. 37(c)(1)"The burden of establishingdha failure to disclose was
substantially justified or harnmds rests on the nondisclosing party.”

Mitchell v. Ford Motor Cq.318 F. App’x 821, 824 (11th Cir. 2009).

Miller, in his affidavit, states #it he has known Defendant Genevieve
Patterson for over twelve years and bacome good friends with her and
Defendant Victor Patterson. (Miller Affida&125-8] § 2). Miller also states that
over the five years prior to the Fire, $@w the Pattersons at the Property regularly
and occasionally spent the night there. {I&). Miller states further that after the
Fire he visited the Property with Defendant Genevieve Patterson to assist with
reviewing the damage, andatrhe accompanied the Pattersons when they collected
rent from the occupants of the Old Fountain Property. 1(icb-6).

After review of Miller's avermentghe Court concludes that the Pattersons

cannot establish that their failuredsclose Miller earliewas substantially



justified. The Pattersonsaiin that Miller came to them to offer to assist, but it is
clear from his affidavit statements thatibelose with the Pattersons and would
have been known to have redet information not only as to their living at the
Property but also to theiraiim that the Old Fountain Prapgwas rental property.
The Pattersons have failed to satisfy ttieirden to show that their nondisclosure
of Miller in their initial disclesures was substtially justified** Miller's affidavit
must therefore be excluded.

Charter Oak asserts that the Sherif@tice is used solelfor the purpose of
impeaching Michael Golden (“Golden’Defendant Genevieve Patterson’s adult
son and Defendant Victor Patten’s stepson. Golden, in his affidavit, avers that
he lived at the Property with the Pattars at the time of the Fire. (Golden
Affidavit [125-7]  2). The Sheriff®otice provides that, on March 18, 2011, an
officer was seeking to serve Defend¥ittor Patterson at the Property in an
unrelated suit, and was informed by Gaidhat Defendant Victor Patterson had

not lived at the Property for approximat@ge year. (Sheriff's Notice, Exhibit R

12 Even if substantially justified, Ginter Oak has been harmed by the late

disclosure. It was unable during discovaryepose Miller to determine what, if
any, information he had reghng the residency issue. The Pattersons’ claim that
Charter Oak can depose Milleow is not consistentiit the Court’s scheduling
order, under which discovery is nowosked. Miller was known to the Pattersons
during the entirety of this litigation and was not disclosed to Charter Oak,
precluding the use of Miller’s testimony now.

10



[128-1] p. 1). To the extent thatelsheriff's Notice is used solely for
impeachment purposes, Char@ak was not required fmroduce this document.

See, e.g.Alphonso v. Esfeller Oil Field Const., InG80 F. App’x 808, 810 (11th

Cir. 2010).

B. Motion for Summary Judgment

1. Standard of Review

A court “shall grant summary judgmentife movant shows that there is no
genuine dispute as to any material faa #re movant is entitled to judgment as a
matter of law.” Fed. R. CiW?. 56(a). Parties “assertititat a fact cannot be or is
genuinely disputed must support that asserby . . . citing to particular parts of
materials in the record, including depmss, documents, electronically stored
information, affidavits or declarationstipulations (including those made for
purposes of the motion only), admissipiméerrogatory answers, or other
materials.” Fed. RCiv. P. 56(c)(1).

The party seeking summary judgmenatsethe burden of demonstrating the

absence of a genuine dispute asny material fact._Herzog v. Castle Rock

Entm’t, 193 F.3d 1241, 1246 (11th Cir. 1999). c@rthe moving party has met this
burden, the non-movant must demonsttagée summary judgment is inappropriate

by designating specific facts showing a genussee for trial._Graham v. State

11



Farm Mut. Ins. Cq.193 F.3d 1274, 1282 (11th Cir999). Non-moving parties

“need not present evidencearform necessary for adssion at trial; however,
[they] may not merely resin [their] pleadings.”_Id.

The Court must view all evidence irethght most favorable to the party
opposing the motion and must draw all nefieces in favor of the non-movant, but

only “to the extent supportable by trexord.” Garczynski v. Bradsha®73 F.3d

1158, 1165 (11th Cir. 2009) (quoting Scott v. Harss0 U.S. 372, 381 n.8

(2007)). “[C]redibility deerminations, the weighing @vidence, and the drawing
of inferences from the facts are thum€tion of the jury .. ..” Graham93 F.3d at
1282. “If the record presents factual issube court must not decide them; it must
deny the motion and proceed to trial.” Herzd§3 F.3d at 1246. But, “[w]here

the record taken as a whole could not leadtional trier of fact to find for the
non-moving party,” summary judgment for thiving party is proper. Matsushita

Elec. Indus. Co. v. Zenith Radio Corg75 U.S. 574, 587 (1986).

2. Analysis

In its Motion for Summary Judgmer@harter Oak asserts that the Policy
does not provide coverage because thteR®ns: 1) were not residing in the

Property at the time of the Fire; and 2)daanaterial misrepresentations to Charter

12



Oak during its investigation of the claim regarding: a) where they resided; and
b) their claim for additional living expenses.

a) Residency

It is undisputed that the Policy reqes the Pattersons to reside at the
Property to be entitled to any insuranceqgareds. Under Georgia law, if a policy
requires an insured, as a condition of cage, to reside at the property and the
insured does not reside there, the iegducannot recover under the policy. See,

e.q, Varsalona v. Auto-Owners Ins. C637 S.E.2d 64, 67 (2006). The parties

dispute whether the Pattersons had diygaoved to the Old Fountain Property,
and were thus not residing at the Property at the time of the Fire.

Charter Oak refers to Defendarittor Patterson’s September 16, 2011
deposition obtained during a separate lawsuit between the Pattersons and
CitiMortgage, Inc*® At that deposition, the following testimony was elicited
concerning the Old Fountain Property:

Q: At some point did you ave into the Old Fountain Road
property?

A:  Wedid.

Q:  When did you move into that property?

A:  Probably by January of 2009.

Q:  Why did you decide to ave into the Old Fountain Road
property?

13 Pattersonet al. v. CitiMortgage, Inc.et al., Civ. No. 11-339 (N.D. Ga.).

13



A:  We liked the property and, you know, the house and the
property that it was on.

Q: Have you made any renovatiarsmprovements to the Old
Fountain property since you've lived there?

Only minor.

Have you sold your prior residence?

No

Does anyone live with you at the Old Fountain Road property?
Yes.

Who lives with you there?

My wife, her daughteand two grandchildren.

Z2O20Z0O2

(Exhibit G [99-3], p. 107, lines 20-25, p08, lines 1-14). When asked about the
status of the Property, Defendant \dicPatterson mentiodehe Fire, which
occurred five months prior to the deposition. ,(fd.108, lines 15-25). Defendant
Victor Patterson was also asked “[ajywl moved into the Old Fountain Road
property prior to the fire. . at the Flowery Brangbroperty,” and Defendant
Victor Patterson responded “[y]es.” (I¢h. 108, lines 24-25, p. 109, line 2).
Defendant Victor Patterson also, in response to a question concerning any damages
he suffered by any act of CitiMortgage, noted “[flor one thing, it's extremely
stressful when you're living in a home and you aren’t expecting to receive a
foreclosure notice.” _(Idp. 111, lines 12-17).

Contrary to Defendant Victd?atterson’'s September 2011 deposition
testimony, at his deposition conducted\day 29, 2013 in this case, Defendant

Victor Patterson testified that he has béeing at the Old Fountain Property since

14



“November of 2011.” (Exhibit C [103-1], {7, lines 19-22). Defendant Victor
Patterson also testified that he consediethe Old Fountain Property to be his
“residence” because he ownedipugh he did not live there. (Jg. 25, lines
11-22). Defendant VictdPatterson testified that the Old Fountain Property was a
rental property. (Id.p. 27, lines 16-18).

Charter Oak also relies upon Watsoafsdavit. Watson stated that at
“some point prior to the Fire, [the Pattens] moved out of the Property . . . .”
(SOMF 1 11, Exhibit | [96-8] § 6}

The Pattersons assert that they resatdtie Property at the time of the Fire.
The Pattersons, to contradict Defend¥lictor Patterson’s 2011 deposition
testimony, assert that his testimony waslear as to who moved into the Old

Fountain Property. (Response 1 2). Plagtersons assert that when Defendant

14 Charter Oak also asserts that the Pattersons ceased paying their

homeowners’ association dues for the Propertlanuary 2009, the exact time that
they moved into the Old Fountain Profye and that Mr. Toby Breedlove
(“Breedlove”), the former owner of ti@ld Fountain Property, testified in a
deposition that Defendant Victor Pattersoformed him that he intended to sell
another property and move into thed®ountain Property. (SOMF | 15, 17,
Exhibit H [96-6], p. 74, lines 1-5). THeattersons assert that they ceased paying
their homeowners’ association due007 or 2008. (Pattersons’ Response to
SOMF [123] 115). The Court notes thlagé non-payment of their homeowners’
association dues during a time tha fPattersons were indisputably having
financial difficulties does natstablish that they hadased to reside at the
Property. The Court further notes that Bllese went on to testify that he did not
know when the Pattersons moved into the Old Fountain Property. (Exhibit H,
p. 74, lines 6-8).

15



Victor Patterson said that they “moved ihg meant that they moved renters into
the Old Fountain Property. (Response tdVB] 50). The Pattersons also assert
that Watson was not a close acquaiogaaf their family, and would not know
whether the Pattersons continueddside at the Property. (1§.11).

The Pattersons, in support of their assarthat they resided at the Property
at the time of the Fire, rely upon their oaffidavits, as well as the affidavits of:
1) Holcomb; 2) Renee Wymer (“Wymerefendant Genevieve Patterson’s adult
daughter and Defendant Victor Pasten’s stepdaughter; and 3) Golden.

Holcomb states that he rented anoed into one of the bedrooms of the
Old Fountain Property in October 201(Holcomb Affidavit [125-5] T 2-3).
Holcomb also states thattaie time he rented the room, the Pattersons were not
living at the house, and in April 2011, had no knowledge of the Pattersons or
their family living at the Old Fountain Property. (f] 5-6). Wymer and Golden
both state that they lived at the Property Wt Pattersons at the time of the Fire.

(Wymer Affidavit [125-6] T 2; Golden Affidavit [125-7] T 2).

15 Charter Oak, in its Reply in support of its Motion for Summary Judgment,

seeks to impeach Golden’s avermentsingothat the Sheriff's Notice establishes
that on March 18, 2011, a month before Fire, an officer seeking to serve
Defendant Victor Patterson in aisrought by the Pattersons’ homeowners
association was informed by Golden thatdhelant Victor Patterson did not live at
the Property and had not lived there fppeoximately one year. (Reply p. 4;
Exhibit R [128-1] p. 1). Assumingn arguendo, that Golden made this statement

16



After a careful review of the evidea presented by the parties, the Court
concludes that a genuine issue of matdect exists regarding whether the
Pattersons resided at the Property attiime of the Fire. Charter Oak has
submitted strong evidence to supportcimtention that the Pattersons did not
reside at the Property when the Foeeurred. The Pattersons have provided
affidavits from several individual@cluding one unrelatkand apparently
disinterested individual to support theantention that they did reside at the
Property at the time of the Fire. TRattersons have also provided a weak
alternative explanation garding Defendant VictdPatterson’s 2011 deposition
testimony. Whether the Pattersons’ exptemafor this testimony, or the witnesses
they rely upon, are credible is fojuay, not the Court, to decide. S€&gaham
193 F.3d at 1282. The Court concludesyever, that thessue of where the
Pattersons resided at the time of the iKrgenuinely disputed, and for that reason
Plaintiff’'s Motion for Summary Judgment is required to be denied based on this

residency issue.

to the officer, the Court is not entitledw®igh Golden’s credibility to determine if
he was misleading the officer to asdi&fendant Victor Patterson in evading
service, or if Golden perjured himsahen he executed his affidavit. See
Graham 193 F.3d at 1282 (“[C]redibility determinations, the weighing of
evidence, and the drawing of inferencesrfrime facts are the function of the jury .

).

17



b)  Material Misrepresentations

The Policy provides that no covegeafor losses is allowed if:
whether before or after a logs)e or more ‘insureds’ have:
(1) Intentionally concealed or megresented any material fact or
circumstance; (2) Engaged indictulent conduct; or (3) Made false
statements.
([1-1] p. 8). The Policyrovides coverage for “any necessary increase in living
expenses incurred by [the insured] sattlthe insured]'s household can maintain
its normal standard of living.” ([1-2). 10). Charter Oak alleges that the
Pattersons falsely decreased their pre-lirreg expenses and falsely increased
their post-Fire living expenses to artiéifly inflate their claim under the Policy.
The Pattersons claim to have spamtaverage of only $15 per day on food
from September 2010 through April 201Motion for Summary Judgment p. 19;
SOMF 11 21-23). Charter ®alleges that the Patterss spent an average of $44
per day on food during this pre-Fire tiperiod. (Motion for Summary Judgment
p. 19; SOMF § 24). This decrease, GhaOak claims, wasoncocted to inflate

the Pattersons’ reimbursable post-Fire @ase in living expenses. (Motion for

16 Charter Oak also asserts that the Padtes misrepresented their residence at

the time of the Fire. Theddrt has concluded that a gemelissue of material fact
exists concerning where the Pattersonsieskat the time of the Fire, the Court
thus cannot conclude that the Pattersomssepresented this material fact.

18



Summary Judgment p. 16). Charter Qakher asserts that the Pattersons
submitted and sought reimbunsent for random receipfsom restaurants for post-
Fire expenses they did not actually incur. {If1.33-37). Charter Oak claims that
the Pattersons altered receipts toaefpurchase amounts greater than they
incurred. (1d.Y 43).

The Pattersons dispute that they misespnted their pre-Fire expenses. The
Pattersons include a detailedmmary of their pre-Fire expenses, including food
expenses, in their Response to theibdofor Summary Judgment, which shows
that their average monthly expensedooceries was $500 pmonth, or $16.67
per day, which is in line with thoseay submitted to Charter Oak. (Exhibit |
[125-11]).

The Pattersons do not dispute thaytlsubmitted receipts that were not
theirs. They contend that they incuregenses for which they lost, misplaced,
forgot, or damaged their receipts. (Response to SOMF | 34). The Pattersons
assert that they were ngiven any guidance from Chart®ak or the Policy as to
how to document their expenses, anrimvide documentation of expenses they
actually incurred but for which they did nbave any receipts, they returned to
restaurants at which they had eategdoreplacement receipts that were

representative of the actuadpenses they incurred. (Jd.The Pattersons also note

19



that they often paid in cash, and foriahthere is no electronic purchase record.
The Pattersons assert also that theytile$tin cash, and thus were not “altering”
receipts but rather marking each to indidhteamount of the tip that was paid in
cash. (Idy 43).

The Pattersons have provided altéineevidence concemng their pre-Fire
monthly expense and the allelf@ltering” of receipts, and it is not the role of the
Court to weigh the evidence. S8eaham 193 F.3d at 1282. While it is
undisputed that the Pattersons submiteaipts that were not their own, they
assert that these receipts are representafiexpenses that they actually incurred
-- and thus would bentitled to claim.

On the record before it, and without engaging in a determination of the
Pattersons’ credibility, it is unclear wtiher the Pattersons are seeking to
fraudulently obtain additional insurance proceeds through the submission of the
receipts, or whether they sought to provide receipts that were representative of
their actual expenses. Defendant Victor Patterson, in his deposition testimony,
admitted that the receipts were not Batersons’ receipts but receipts that were
representative of expenses the Pattersstiglly incurred. (Exhibit C [104-1],

p. 105, lines 20-25, p. 106, lines 1-$5107, lines 1-21). The Court cannot

conclude whether the Pattersons intamily “misrepresented” any material

20



facts!’ or engaged in fraudulenonduct, or made false statements, and this
disputed issue of material fact mustdetermined by a jury. Defendant’s claim
for summary judgment on this ground also must be denied.

C. Motion to Enforce Settlement

EWF, in its Settlement Motion, assetitisit Ben Chastain, Esq. (“Chastain”),
counsel for the Pattersons at the relevanée, agreed to settle the parties’
respective claims whereby: 1) the Patvasswould consent to a release of the
funds being held by BOA that were owedEWF for cleaning and storing the
Pattersons’ personal possessi@ssyell as the funds thaad been returned to
Charter Oak; 2) EWF and the PattersomsiM execute a mutual general release of
all claims; and 3) EWF and the Pattersevould dismiss with prejudice their
respective claims against each oth@ettlement Motion ppi-5). EWF asserts
that their counsel, Edgar S. Mangiafido,, Esq. (“Mangiafico”), proposed the
above settlement terms to Chastaithatinitial session of the Pattersons’
depositions. (1d.

On June 12, 2013, Chastain sentigiafico an e-mail stating that the

“Pattersons will agree to settle the claims on the terms we’ve discussed.”

o The amount of living expenses imeed and claimable under the Policy is a

material fact. See, e,dPerspolis, Inc. v. Eerated Mut. Ins. Cp03-cv-2456,
2006 WL 826469, at *2 (N.D. Ga. Mar. 28, 2006).
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(Affidavit of Edgar S. Magiafico, Jr. [69-2] (“Magiafico Affidavit”) { 8,
Attachment B). On June 13, 2013, Maafgio sent Chastain an e-mail that
included the proposed mutual release agesgnand asked Chastain to review it
and, if there were no changes, togé to the Pattersons for execution.
(Mangiafico Affidavit § 11, Attachment E)On June 18, 2013, Chastain responded
to Mangiafico’s June 13, 2013 e-mail, statthgt he had sent the mutual release to
the Pattersons for execution. On J@de 2013, Mangiafico sent a follow-up

e-mail to Chastain and, on June 26, 2@1Rastain responded, asking that the
mutual release be amended to only rel¢hselaims asserted in this lawsuit.
(Mangiafico Affidavit {1 1415, Attachments H, I). On June 26, 2013, Mangiafico
responded, noting that the agreement waa fouutual general release, and that the
originally proposed settlement called Bogeneral release to prevent future
litigation between the partiegMangiafico Affidavit § 15, Attachment 1). On July
1, 2013, Chastain e-mailed Mangiaficdoirming him that the “Pattersons have
clarified their positions and understandiagd agree to execute the release and
settlement agreement you sent previously.” (Mangiafico Affidavit § 16,
Attachment J). Chastain promised to have the signed copy of the settlement
agreement to Mangiafico by July 2, 2013. XIdOn July 3, 2013, Mangiafico

e-mailed Chastain to ask when he caengect the signed release, and Chastain
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responded that Chastain would have it motagly and that he would deliver it to
Mangiafico. (Mangiafico Affidait § 17, Attachment K).

Chastain also acknowledged the settlement in a July 2, 2013, e-maill
regarding a proposed stiation between the PatterspE3VF, Charter Oak, and
BOA, to allow BOA to release to EWF tlfiends it held for EWF’s post-Fire clean
up and repair. (Mangiafico Affidavit 19, Attachment L). In that e-mail, Chastain
stated that the consent order to redetl® funds was acceptable, and that the
stipulation also was acceptabigth one minor revision. _(19l. Chastain stated
that “in light of the settlement agreenteeached betweendltPattersons and EWF
.. . we approve this langge. [Mangiafico] and | ll let you all know when the
release has been fully executadthe necessary parties.” (Id.

On July 22, 2013, Chastain filedResponse in Opposition [75] to the
Settlement Motion on behalf of the Patters. In this Response, Chastain noted
that, on July 1, 2013, he informed the Petbns that he intended to withdraw as
their counsel. (Response p.'2)Chastain noted thatetPattersons did not dispute

the correspondence between him and Marmgpabut dispute that there was a

8 OnJuly 22, 2014, Chastain filedretion to withdraw as counsel [74]
(“Motion to Withdraw”) based upon “ir@ncilable differences regarding the
course and conduct of thisatter” and the Pattersohsing “delinquent in
payments . ...” (Motion to Withdrap: 1-2). On August 1, 2013, the Court
granted [85] Chastain’s Motion to Withalw. The Pattersons did not obtain new
counsel and are proceedipigp se.
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“meeting of the minds” to create anbing settlement agreement. (pd.2).
Chastain requested that the Pattersorgven additional time to respond to the
Settlement Motion so that they could obtain new counsel.p(12-3)+°

On January 21, 2014, the Pattersfilesl their Response [95] to the
Settlement Motion. In it, the Pattersalain that they never agreed to the
mutual release of all claims and thatrd was never a meeting of the minds to
create an enforceable settlemagteement. The Pattersons note that they do not
dispute the communications referenced m $ettlement Motion. (Response p. 9].
The Pattersons claim that &tain attempted to presstthem into signing the
release, despite their reservations. (ial. 6-7). The Pattersons, however, do not
dispute that Chastasemgreed to the proposed settlement agreement.

A review of the correspondencetiween Chastain and Mangiafico
establishes that the attorneys had reddhsettlement agreement based upon the
language proposed by Mangiafjovhich included a mutugeneral release. The

Pattersons do not dispute dtleenent was reached. TRattersons only dispute

19 The Pattersons filed two motionsdstend the time for them to respond to

the Settlement Motion. [76, 77]. Gtugust 5, 2013, the Court extended the
Pattersons’ time to respond to Augét 2013. On August 29, 2013, the
Pattersons filed a Notice of Bankruptcy [8S9aying this litigation. The automatic
stay was subsequently lifted amdh December 23, 2013, the Court set

January 20, 21014 as the deadline gpoad to the Settlement Motion.
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that they personally agreed to these &rmagardless of Chasn’s correspondence
with Mangiafico.
It is well-settled under Georgia law &aattorney’s consent to [a settlement]

agreement is binding on his client.” @ady v. Automatic Data Processing, Inc.

05-cv-2855, 2006 WL 3422424, at *R.O. Ga. Nov. 28, 2006) (citing

Wong v. Bailey 752 F.2d 619, 621 (11th Cir. 1985))An ‘attorney who has an

attorney-client relationship with a partyshapparent authority to enter into an
agreement on behalf of his client and #greement is enforceable against the

client by the other $#ing parties.” 1d.(quoting_ Pembroke State Bank v. Warnell

266 Ga. 819, 821 (1996)); see alSlazer v. J.C. Bradford & C0616 F.2d 167,

168 (5th Cir. 1980) (“Under Georgia law, attorney is cloaked with apparent
authority to enter into a binding agreement on behalf of a client. Such a settlement
agreement may be enforced against tlemtby the other settig parties.”). An
attorney may bind his clietd a settlement agreemeneemf the client did not
authorize the attorney to eniato the settlement. Canngad¥006 WL 3422424, at
*2 (citing Wong 752 F.2d at 621).

The Georgia Court of Appeals has acfl settlement agreements entered
into by counsel for parties even when theyéred the attorney prior to the date

the agreement was finalized. Clark v. Peri5@9 S.E.2d 707, 712 (1998). The
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court in_Clarknoted the opposing party was entitled to rely upon the apparent
authority of the attorney tenter into a settlement. IdIn other words, where the
dispute as to an agreement is not lBsmopposing parties bigt rather, between

the attorney and client over the attoriseguthority, and where the opposite party

Is ignorant of any limitation upon the attorney’s authority, the client will be bound

by his attorney’s actions.” ldquoting_ Brumbelow v. Nhern Propane Gas Co.

308 S.E.2d 544).

The Pattersons state now that theyrhtlagree to a mutual release and to
the specific language in the proposed settl@ragreement. They are nonetheless
bound by Chastain’s representations thaagmreement had been reached and that

the only step remaining waxecution._See, e, @€annady2006 WL 3422424, at

*2. The rule outlined in Clarkfocuses on the interesbf opposing parties and

puts the burden of communicating any limitation of an attorney’s authority on the
party seeking to disavow the settlement.” Sésk, 509 S.E.2d at 712. The
Pattersons do not contend that Chastiedmot have authority to negotiate a
settlement with EWF and that they communicated to EWF any limitation on
Chastain’s authority or that they did ragree to the settleme The Pattersons

are, under Georgia law, bound by the repnégtions Chastain made in his
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representation of theffl. To the extent that Chastaiisregarded their instructions
and exceeded his authority, the Pattersolasim is against Chastain, and not EWF.

See, e.g.d.

D. Motion to Strike Pattersons’ Expert

The Pattersons have identified Defemiddictor Patterson as an expert
witness. (Supplemental Initial Disclosured]®. 5). Defendan¥ictor Patterson
is a CPA and “has first had (sic) knowledgehe additional living expenses.”
(Id.). Charter Oak asserts that Defemodictor Patterson would be an

“unreliable” expert witness due his financial interest in the outcome of this case,

20 EWF, in its Settlement Motion, alsequests that the Court sanction the

Pattersons and require theéonpay EWF’s expenses for preparing the Settlement
Motion for acting in “bad faith” by delagg the consummation of the settlement.
The Court has the inherent power to impsaections against attorneys or clients,

or both, who act “in bad faith, vexatioushwantonly, or for oppressive reasons.
Byrne v. Nezhat261 F.3d 1075, 1106 (11thrC2001) (quoting ChamberS01
U.S. at 45-46), abrogated on other ground8hgge v. Phoenix Bond & Indem.
Co., 553 U.S. 639 (2008). The threshold ingidor whether sanctions should be
imposed based on the Court’s inherentvenis a finding of bad faith. Byrn61
F.3d at 1106 (quoting Barnes v. Daltd®8 F.3d 1212, 1214 (11th Cir. 1998)
(“[t]he key to unlocking a court’s inherepbwer is a finding of bad faith.”)).
“Because the court’s inherent powes@potent, it should be exercised with
restraint and discretion.”_ldinternal quotation marks omitted).

While the Pattersons’ belief that thettlement agreement was not binding
because there was no “meegiof the minds” betweeneém and EWF is incorrect,
the Court is unable to find, on the recorddoe it, that the Pattersons acted in bad
faith on this matter, or unreasonablyexatiously multiplied the proceedings on
this matter.
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and due to the allegationsatthe engaged in fraudulesdnduct with regard to the
Policy. (Expert Motion p. 3-5}:

While Charter Oak has couchedatsjection to Defendant Victor
Patterson’s expert testimony agoncern for reliabilityif is in fact an objection
based upon the perceived bias of higiesty. Bias in an expert witness’s
testimony, unlike reliability, is a credibility issue for the jury, and not a reason for

the Court to exclude the expsrtestimony or report. Se®dams v. Lab. Corp. of

Am., 13-10425, 2014 WL 3724190 (11th Cir. July 29, 2014); see also

Cruz-Vazquez v. Mennonite Gen. Hosp., Jiid3 F.3d 54, 59 (1st Cir.

2010)(“Assessing the potential bias of an ekpatness, as distinguished from his
or her specialized training or knowledgethe validity of the scientific
underpinning for the expert’s opinion, is akahat is properly left to the jury”)

(internal quotations omitted).

21 Charter Oak does not assert thaeagpert is unnecessary in this case and,

aside from a brief footnote, does not as#®t Defendant Victor Patterson is
otherwise unqualified tbe an expert.
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[11. CONCLUSION

For the foregoing reasons,

IT ISHEREBY ORDERED that Plaintiff Charter Oak’s Motion to Strike
Affidavits of Larry Holconb and Walter Miller [126] iSSRANTED IN PART
andDENIED IN PART. ItisGRANTED with respect to the affidavit of Walter
Miller. It is DENIED with respect to the affidavit of Larry Holcomb.

IT ISFURTHER ORDERED that Defendant Genevieve Patterson’s and
Victor W. Patterson’s Motion to Strik&ffidavit of Emily Watson and Sheriff's
Service Notice from Four Seasons on Laiklemeowners Association, Inc. [133]
is DENIED.

IT ISFURTHER ORDERED that Plaintiff Charter Oak Fire Insurance
Company’s Motion for Summary JudgmenDENIED.

IT ISFURTHER ORDERED that Defendant Emgency Water & Fire
Restorations, Inc.’s Motion to Enforce Settlement [6S3RANTED IN PART
andDENIED IN PART. ItisGRANTED with respect to the enforcement of the
settlement agreement reached by forommsel for Genevieve Patterson and
Victor W. Patterson and counsel for Emerge Water & Fire Restorations, Inc. It

is DENIED with respect to the griest for sanctions.
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IT ISFURTHER ORDERED that Plaintiff Charter Oak’s Motion to Strike
Defendants’ Expert [102] IBENIED.

SO ORDERED this 11th day of September, 2014.

WILLIAM S. DUFFEY. JR.
UNITED STATES DISTRICT JUDGE
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