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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

MATTHEW FOCHT
ENTERPRISES, INC.,

Plaintiff,
V. 1:12-cv-04479-WSD
MICHAEL LEPORE,
Defendant.

OPINION AND ORDER

This matter is before theo@rt on Defendant Michael Lepore’s
(“Defendant” or “Lepore”) Motion for Sumnma Judgment on Counts I, Il, and VI
of the Amended Complaint (the “‘dfion for Summary Judgment”) [7].

l. BACKGROUND

This action centers on a contractezrd into between Plaintiff Matthew
Focht Enterprises, Inc. (“Plaintiff” or “ME”) and Lepore. Plaintiff alleges that
Defendant breached the contract (Countoitjously interfered with Plaintiff's
contractual relations (Count 1), and boked Defendant’s fiduciary duty as a

faithful agent to Plaintiff (Count IVY). [2, at 7-11]. Plaitiff's claims in Counts |

! Plaintiff also alleged that Defenatadefamed Plaintiff to Plaintiff's
customers (Count Ill) and conitted computer theft (Count). On July 15, 2013,
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and Il fundamentally are based on thredisas of its contract with Defendant:
Sections 2.01, 5.08 and 5.09(a). Plairagkerts that these sections individually
and collectively prohibit Defendant frommopeting with Plaintiff or soliciting
Plaintiff's customers. Plaintiff seeks amunction to enforce these provisions of
the contract (Count VI), a declaration tiRdaintiff is not required to pay further
compensation to Defendant under the att(Count VII), and an award of
punitive damages (Count VIII) antterney’s fees (Count 1X)._[Icat 11-14].

A. Factual Background

Plaintiff processes credit card, debitd;agift card, loyalty card, leasing and
ACH payments, for merchants. [2, af.1Defendant is in the business of
marketing services to business entities that accept credit cards and other payment
methods for goods andrs&es. [3-1, at 1].

On March 24, 2009, Plaintiff and Def@ant entered into an Independent
Contractor Agreement (the “Agreemeni3}1], in which Defendant agreed to
market Plaintiff's payment services farfee. The Agreement contains various
provisions restricting Defendant fromgaging in conduct that would compete

with Plaintiff's business.

the parties stipulated to the dismissalhwiit prejudice of these two claims. [31].



Section 2.01 of the Agreement provides:

During the term of this Agreement, [Lepore], its principals and its
affiliates shall not enter into aragreement to solicit Merchants for
the merchant-acquiring programanfy bank, company, ISO or
financial institution other than [MAEiIncluding a direct relationship
with any of [MFE’s] vendors, witout [MFE’s] prior written consent,
nor shall [Lepore], its principals or any of its affiliates enter into any
relationship with any organizati@r entity that would effect an
indirect relationship with any sudfank, company, ISO or financial
institution.

[3-1, § 2.01].
Sections 5.08 of the Agreement provides:

Without [MFE’s] prior written onsent (which consent may be
withheld in [MFE’s] sole and absdkidiscretion), [Lepore] shall not
knowingly cause or permit any ofdin employees, agés) principals,
affiliates, subsidiariesr any other person or entity (i) to solicit or
provide services that compete WiMFE’s] Serviceso any Merchant
that has been accepted by [MFHi); {0 solicit or otherwise cause any
Merchant that has been accepbgdMFE] or its vendors to terminate
its participation in any of [MFE]sServices; or (iii) to solicit or
market services to any Merchant tiseaalready directly or indirectly
provided any of [MFE’s] Services QMFE], whether omot such are
provided under the terms of this Agraent. This section shall apply
during the term of this Agreement and for five (5) years after any
termination, cancellation or expirati of this Agreement. [Lepore]
will remain responsible for reking damages from such prohibited
solicitation.

[3-1, § 5.08].
Section 5.09(a) of the Agreement provides:

During the period that this Agreemestn effect and for the five (5)
year period immediately followingteination of this Agreement,
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[Lepore] shall not directly or indéctly through another entity . . . (iii)
call on, solicit or service any cusher, referral paner, affiliate,

agent, supplier, licensee, licensconsultant, contractor or other
business relation of [MFE] or its respective subsidiaries in order to
induce or attempt to induce suchrg@n to cease doing business with
[MFE] or its subsidiaries, or inng way interfere with the relationship
between any such customer, referratmper, affiliate, agent, supplier,
licensee, licensor, consultant, cautor or other business relation and
[MFE] or its subsidiaries (inchling, without limitation, making any
negative statements or commcation about [MFE] or its
subsidiaries); or (iv) call on, solicby take away or attempt to call on,
solicit, or take away any of [MF§] customers, referral partners,
affiliates, agents and vendors oham [MFE] called or with whom
[MFE] became acquainted during d@sntractual relationship with
[MFE], either on its behalf or that of other person, firm, or
corporation.

[3-1, § 5.09(a)].

In the spring of 2012, Defendardvased Plaintiff that other credit-card
processing firms were compensating tisailes personnel at rates higher than what
Plaintiff was compensating its salesforce, {{26; 4, § 16]. Plaintiff claims that
sometime after this communication, Dedant, in violation of the Agreement,
began soliciting Plaintiff's credit-card processing customers for one of MFE’s
competitors. [1, Y 17-19, 29-37].

ProceduraHistory

On November 21, 2012, Plaintiff initiated this action in the Superior Court
of Cobb County, Georgia (the “Action” On December 31, 2012, Defendant

removed the Action to this Court [1]. dntiff filed its Amended Complaint [2] on
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December 31, 2012, and on Februarg213, Defendant filed his Motion for
Summary Judgment [7], arguitigat Sections 2.01, 5.08 and 5.09(a), the restrictive
covenants, are unenforceable un@eorgia law. [7, at 1].

[I.  DISCUSSION

A. Legal Standard

A court “shall grant summary judgmentife movant shows that there is no
genuine dispute as to any material fad #re movant is entitled to judgment as a
matter of law.” Fed. R. CiWr. 56(a). Parties “assertititat a fact cannot be or is
genuinely disputed must support that asserby . . . citing to particular parts of
materials in the record, including depgmss, documents, electronically stored
information, affidavits or declarationstipulations (including those made for
purposes of the motion only), admissipiméerrogatory answers, or other
materials.” Fed. RCiv. P. 56(c)(1).

The party seeking summary judgmenatsethe burden of demonstrating the

absence of a genuine dispute as toraajerial fact._Herzog v. Castle Rock

Entm’t, 193 F.3d 1241, 1246 (11th Cir. 1999). c®rthe moving party has met this
burden, the non-movant must demonsttagd summary judgment is inappropriate

by designating specific facts showing a genussee for trial._Graham v. State

Farm Mut. Ins. Cq.193 F.3d 1274, 1282 (11th Ci999). Non-moving parties




“need not present evidencearform necessary for adssion at trial; however,
[they] may not merely resin [their] pleadings.”_Id.

The Court must view all evidencetime light most favorable to the party
opposing the motion and must draw all nefieces in favor of the non-movant, but

only “to the extent supportable by trexord.” Garczynski v. Bradshaw73 F.3d

1158, 1165 (11th Cir. 2009) (quoting Scott v. Hars80 U.S. 372, 381 n.8

(2007)). “[C]redibility deerminations, the weighing @vidence, and the drawing
of inferences from the facts are thum€tion of the jury . . . .”_Graham93 F.3d at
1282. “If the record presents factual issube court must not decide them,; it must
deny the motion and proceed to trial.” Herzd§3 F.3d at 1246. But, “[w]here

the record taken as a whole could not leadtional trier of fact to find for the
non-moving party,” summary judgment for thiving party is proper. Matsushita

Elec. Indus. Co. v. Zenith Radio Corg75 U.S. 574, 587 (1986).

B. Analysis

1. Enforceability of the restrictive covenants (Count I)

Plaintiff claims that three provisions of the Agreement prohibit Defendant
from engaging in certain competitive conduEirst, Plaintiff claims that Section
2.01 prohibits Defendant, dugrthe term of the Agreemgrirom entering into any

agreement with another company to soheérchants for a business or entity other



than Plaintiff's payment-processing busss. Section 5.08, Plaintiff claims,
prohibits Defendant, during the term oétAgreement and for five (5) years after
termination, from soliciting or providing saces that compete with Plaintiff's
services, from interfering with Plaintiffielationships with its customers, or from
soliciting or marketing any service thatsectly or indirectly provided to a
customer by Plaintiff, including sapes outside of those covered by the
Agreement. Section 5.09, Plaintiff argupsyhibits Defendantjuring the term of
the Agreement and for five (5) years atiermination, from saciting or marketing
to Plaintiff's customers, or calling or soliciting or taking away any of Plaintiff's
“customers, referral partnersffiliates, agents and vendors on whom plaintiff
called or with whom Plaiiff became acquainted during itentractual relationship
with [Plaintiff].” Defendant claims thse Agreement provisions are unenforceable
under Georgia law.

The law in Georgia is well-establish#tht contracts that restrain trade are

void as against public policy.The Georgia Supreme Couin Atlanta Bread Co.

2 The parties agree that Georgia law governs the interpretation of the

Agreement.

3 In 2009, the Georgia General Asséyniassed the Resttice Covenant Act
extending the enforceability of non-compatgeements and giving Georgia courts
authority to “blue-pencil’btherwise unenforceable nonmpete agreements. This
act did not become effective until Novemi312010, and only applies to contracts
entered into since that datl.thus does not apply here.
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Int’l, Inc. v. Lupton-Smith stated the Georgia policy basis for the law:

[Clontracts in unreasonable restraint of trade are contrary to public
policy and void, because they tendrure the parties making them,
diminish their means of procuriigelihoods and a competency for
their families; tempt improvident panss, for the sake of present gain,
to deprive themselves of the powemake future acquisitions, and
expose them to imposition and opgs®n; tend to deprive the public
of services of [people] in themployments and capacities in which
they may be most useful to thbemmunity as well as themselves;
discourage industry and enterpriaad diminish the products of
ingenuity and skill; prevent corefition and enhance prices, and
expose the public to all the evils of monopoly.

679 S.E.2d 722, 724 (Ga. 2009u6ting_ Rakestraw v. LanieB0 S.E. 735, 738

(Ga. 1898)).
The prohibition does not distinguisletween restrictive covenants,
sometimes called non-compaetiti covenants, that apply dog or after a contract

term. See, e.gShirk v. Loftis Bros. & Cq.97 S.E. 66 (Ga. 1918) (contract

prohibiting employee, “during the term of his employment, and for a period of one
year thereafter” from divulging to anyone outside of the employer, knowledge
relating to sales prospects acquirechby during term of employment, was no

more than reasonably necessary to affandprotection to interests of employer);

Reardigan v. Shaw Indus., In618 S.E.2d 144 (Ga. Ctpfd. 1999) (duration of

non-compete provisions that applied “digi. . . employment with [company] and

for a period ending on December 31sthe calendar year following the calendar



year in which your employmetgrminates” not unreasonable); Atlanta Bread

679 S.E.2d 722 (restrictive@eenant prohibiting franckee from engaging in any
competitive activity during the term &fanchise agreement unenforceable as
overly broad)'

Restrictive covenants in an emplogmt agreement “will be upheld if the
restraint imposed is not unreasonablépisded on a valuable consideration, is
reasonably necessary to protect the interest of the party in whose favor it is

imposed, and does not unduly prejudice theasis of the public.”"W.R. Grace &

Co. v. Mouya) 422 S.E.2d 529, 531 (Ga. 1992)R]estrictive covenants in

contracts for services by independent cactbrs [are] . . . treated like employee

covenants ancillary to employment caats.” Paragon Tech., Inc. v. Infosmart

Tech., Inc. 718 S.E.2d 357, 358 (Ga. Ct. A@11) (internal quotation marks

omitted) (citing Jenkins?59 S.E.2d at 49-50); accaxsbrthside Hosp., Inc. v.

McCord 537 S.E.2d 697, 699 (Ga. Ct. App. 2000). Georgia courts generally look

to three factors to determine whether a restrictive covenant is reasonable: (i) the

4 Most restrictive-covenant cases in®lk former employer’s action to enjoin

post-employment competitive activity thatetamployer claims, violates a contract
provision. Conduct that is alleged to \dt# a restrictive covenant that applies
during the term of employment is naften litigated because the employer has
other remedies, such as terminatiomdodress an employee’s work in competition
with the employer.



duration of the restrictions, (ii) theirrtéorial coverage, and (iii) the scope of

restricted activities. Sad.; Murphree v. Yancey Bro. Co/16 S.E.2d 824, 827

(Ga. Ct. App. 2011); McAlpin v. Geeta Fayette Surgical Assoc., P.€58 S.E.2d

499, 501 (Ga. Ct. App. 1995); Arnatis. Agency, Inc. v. Arnall396 S.E.2d 257,

259 (Ga. Ct. App. 1990). In applying thdaetors, courts also consider “the
nature and extent of the trade or busindss situation of the parties, and all the

other circumstances.” Mouyal22 S.E.2d at 531; séward Schultz & Assoc.

of the Southeast, Inc. v. BronigZ36 S.E.2d 265, 267 (Ga. 1977) (restrictive

covenants enforceable where strictly liadgitin time and territorial effect and
otherwise reasonable considering the empleymusiness interest and the effect on
the employee). “Whether the restraint imposed by the employment contract is
reasonable is a question of law @@termination by the court.” Mouyal22

S.E.2d at 531.

Over the years, Georgia courtsybastablished certain reasonableness
standards. For example, restrictivenants in an employment or independent
contractor services contract are reasonable if (i) the restriction period does not
exceed two (2) years following contractrtenation, and (ii) the restriction only
applies to clients the employee actuaiyrved during the contract term. See

Murphree 716 S.E.2d at 827. Periods of restriction exceeding two years following
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a contract’s termination are generaligreasonable and unenforceable. Seartz

Inv., LLC v. Vion Pharm., In¢.556 S.E.2d 460, 464-65 (Gat. App. 2001); Greer
v. Lifsey, 197 S.E.2d 846, 847-48 (Ga. Ct. A@p.73). If the person subject to the
covenant is prohibited from serving sgeking business from clients that the
person did not serve during the contract tethm restrictive covenant must contain

a reasonable territorial restriction to be enforceable. Caegon v. Obor Holding

Co.,LLC, 734 S.E.2d 477, 482 (Ga. Ct. A@®12); Trujillo v. Great Southern

Equip. Sales, LLC.657 S.E.2d 581, 584 (Ga. @fpp. 2008); Hostetler v.

Answerthink, Inc,. 599 S.E.2d 271, 274 (Ga..@tpp. 2004); Advance Tech.

Consultants, Inc. v. Roadtrac, LLLG51 S.E.2d 735, 738 (Ga. Ct. App. 2001).

Finally, where a restrictive covenanegs to prohibit post-termination business
activities in which a former employee did restgage and otherwise is unrelated to
the former employee’s business, thenieBbn is considered unreasonable.

Mouyal, 422 S.E.2d at 532; acco@hrson 734 S.E.2d at 482. It is against this

backdrop that the Court evaluates th&nietive covenants in the Agreement.

a. Sections 5.08 and 5.09(a

(i)  Duration
The record shows that both Section 5.08 and Section 5.09(a), besides

applying during the term of the Agreemectintinue to apply for five years after
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termination of the Agreement. [3-1, 88 5.68)9(a)]. It is well-established that a
post-termination restriction period greatiean two years is facially unreasonable,
and on the facts here, the “nature and extéttie trade or business, the situation
of the parties, and all trether circumstances” do not support that these provisions
otherwise are reasonable. Mouy#??2 S.E.2d at 531. The duration of Sections
5.08 and 5.09(a) is unreasonable, andH reason alone, Sections 5.08 and
5.09(a) are not enforceahlader Georgia law. Swarta56 S.E.2d at 464-65;
Greer 197 S.E.2d at 847-48.
(i)  Scope of activities

The scope of the activities in whi€refendant is prohilbed from engaging
is ill-defined, ambiguousral wide-ranging. In Séion 5.08, Defendant is
prohibited from “soliciting or providing” seices that compete with Plaintiff's
services, even though they were not seyiDefendant provided to Plaintiff, and
is further prohibited from soliciting or praling “any service” that is already
directly or indirectly provided by Plaintiff to any of Plaintiff's customers, even
services outside those covered by the Agrent. The scope of restriction even
includes customers with whom Defendaas not had contact and those who
contact Defendant unsolicited. Cars@B4 S.E.2d at 482. The scope of activity

restriction is uncertain, ambiguousublingly overbroad and otherwise
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unreasonable. For this additional reagbe,provisions are unenforceable. See
id.; Mouyal, 422 S.E.2d at 532.
(ili) Territorial coverage
Sections 5.08 and 5.09(a) also do not contain any territorial limit on the
restrictions imposed by the provisions. A territorial limitation is necessary to give
the employee notice of what constitutes@ation of the restrictive covenant and
“must specify with particularity the territoip which the employee is restricted.”

Wiley v. Royal Cup, InG.370 S.E.2d 744, 745 (Ga. 1988). Here, the absence of

any territorial limitation fails completelthe requirement of territorial specificity,
and for this further reason, the Court Sritie restrictions in Sections 5.08 and
5.09(a) unreasonable and unenforceable.

All of the reasonableness factors—hialing duration, tertorial coverage
and scope of activities—aloaead in combination—require the Court to conclude
that Sections 5.08 and 5.09(a¢ anreasonable and unenforceable. Gason

734 S.E.2d at 482; Trujillcc57 S.E.2d at 584; Hostetl&99 S.E.2d at 274,

Swartz 556 S.E.2d at 464-65; Advandbl S.E.2d at 738; Gredd7 S.E.2d at

847-48.
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b. Sectior2.01

The Court next considers Sectio2of the Agreement, which prohibits
Defendant, during the term of the Agreement, from soliciting Plaintiff’'s customers
on behalf of Plaintiff's competitors.

Although Section 2.01 applies only dugithe period of the Agreement, the
general rules of reasonablesepply, and the three factors—duration, territorial
coverage and scope attivities—qguide the Court its review. Section 2.01 is
durationally limited to théerm of the Agreemenlut it does not have any
territorial or scope-of-actities limitation. The seain, in fact, prohibits
Defendant from “entering intany relationship with angrganization or entity that
would effect an indirect relationship wiémy . . . bank, compg, ISO or financial
institution” for whom MFE provides seices. The provision is ambiguous, and its
disturbingly broad reach would, for expla, substantially prohibit Defendant from
forming any kind of business relationshigiwany bank, even if the relationship is

completely unrelated to the services Defent provided to MFE. Standing alone,

> Plaintiff does not argue that the restrictive covenants are severally

enforceable, or that they should be ‘®lpenciled” to become enforceable under
Georgia law. Georgia does not allow blwenpiling of unreasonable provisions of
restrictive covenants even if an agmeent contains a severability clause.
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Section 2.01 is facially unreasonable.
Because the Court finds that therAgment’s restrictive covenants are
unenforceable in Georgia as a mattelagf, Defendant’s Motion for Summary

Judgment on Plaintiff's breach-of-contrataim is required to be granted.

° Even if Section 2.01 were not faltyaunreasonable, Section 2.01 is required

to be invalidated as part of the restiie-covenant provisions because Sections
5.08 and 5.09(a) are unenforceable. Comenthat restrict competition often are
evaluated as a single restrictive covenangn if drafted as separate paragraphs
within an agreement, and even if theesgment contains a specific severability
clause._SeB®urham v. Stand-by Labor of Georgia, Int98 S.E.2d 145, 149, 150
(Ga. 1973) (invalidating in entirety agreement’s non-compete provisions that
consist of two distinct paragraphs amdpecific severability clause); see dlsu-
worth Enter., Inc. v. Wilsor261 S.E.2d 572, 574 (Ga. 1979) (invalidating in
entirety an agreement’s non-competevsions that consist of distinct
sub-paragraphs, even though two offth@ sub-paragraphs would have been
independently enforceable).

Plaintiff argues that the restrictive convants should be &rced because the
parties to the Agreementdhaqual bargaining poweasind because Defendant had
the “opportunity to consult legal counse[13, at 3]. The reord does not support
that Defendant retained counsel wherehtered into the Agreement. Plaintiff
does not cite any authority to suppottkhe reasonableness requirement does not
apply when a party retains legal counmelhen the two parties have equal
bargaining power. S€gé3, at 5].

Relative bargaining power generally ifaator in determining the nature of
the agreement in which the restrictive covenant is included. Once a restrictive
covenant is determined to be ancillaoyan employment agreement, however,
relative bargaining power ceasedta relevant factor. S&arson 734 S.E.2d at
482 (applying the three-factor test of duration, territory, and scope of activities

only).
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2.  Tortious interference with contractual relations (Count I1)

A claim for tortious iterference with contragal relations has four
elements: (1) improper action orengful conduct by the defendant without
privilege; (2) the defendant acted purpgsahd with malice with the intent to
injure; (3) the defendant induced a breatlkontractual obligations or caused a
party or their parties to discontinuefail to enter into an anticipated business
relationship with the plaintiff, and (4) éhdefendant’s tortiousonduct proximately

caused damage to the plaintiff. Gordon Document Prodsy.I8@rv. Tech., In¢.

708 S.E.2d 48, 53 (Ga. Ct. App. 2011); Kirkland v. Tam@#b S.E.2d 653, 655-

56 (Ga. Ct. App. 2007); Sommers Co. v. Mqod@21 S.E.2d 789, 791

(Ga. Ct. App. 2005).

Georgia courts define “impropaction or wrongful conduct” to mean
“conduct wrongful in itself,” or conduct thégenerally involves predatory tactics
such as physical violence, fraud orsngipresentation, defamation, use of
confidential information, abusivewl suits, and unwarranted criminal
prosecutions.” Kirkland645 S.E.2d at 656 (citing Somme621 S.E.2d at 791);

accordGordon 708 S.E.2d at 53.

The record does not support that Defant engaged ima act that involved

predatory tactics or any act that was wrahgf itself. The Court has found that
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Sections 2.01, 5.08 and 5.09(a) are uomgable. “Fair competition is always
legal, and absent a valmncompete or nonsolicit cavant[,] a former employee
may go to customers whom he procufadthe old employer and endeavor to

persuade them to change their tradhisoadvantage.” Tom’s Amusement Co.,

Inc. v. Total Vending Servs533 S.E.2d 413, 418 (Ga. Ct. App. 2000). See also

Gresham & Assoc., m v. Strianeseb95 S.E.2d 82, 86 (Ga. Ct. App. 2004)

(granting summary judgment for the dedant where the defendant took away
customers from an old employer). “[@Agmployee is permitted to solicit his

former customers on behalf of a newpayer.” Contractors’ Building Supply,

Inc. v. Gwinnett Sash & Door, Inc403 S.E.2d 844, 846 (Ga. Ct. App. 1991).

Plaintiff does not allege, and thecoed does not support, that Plaintiff's
customers breached their contracts withrRiti Even if some set of customers
ceased using Plaintiff's service in breadhheir contracts, which the record does
not show, the undisputed evidence igttbefendant did nangage in any
wrongful inducing activity to cause this change in commercial relationships.
Simply persuading someone to breach a emttabsent “predatory tactics such as
physical violence, fraud or misrepreseiaat defamation, use of confidential
information, [and] abusive civil suitsi§ not improper conduct that constitutes a

tortious interference withantractual relationships. S&drk, 645 S.E.2d at 656
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(affirming a grant of summary judgmefior the defendant where the defendant
persuaded a party to breach a contract thighplaintiff). Simply put, the record
does not contain any evidence that aogduct by Defendant wsahe actual cause
of customer defections.

The Court concludes that no readaleguror could find that Defendant
tortiously interfered with Plaintiff €ontractual relations with Plaintiff’'s
customers._Se@ordon 708 S.E.2d at 55 (affirming a grant of summary judgment
for the defendant where the plaintiff failemshow that the defendant’s solicitation
caused the plaintiff's customers to cea®ing business with the plaintiff).
Summary judgment is required be granted on Count Two.

3. Injunctive relief (Count VI)

Under Georgia law, a “writ of injunctionhay issue to restrain “a threatened
or existing tort, or any other act of ayate individual . . . which is illegal or
contrary to equity . . . and for whicto adequate remedy is provided at law.”
0O.C.G.A. 8§ 9-5-1. “The granting and conting of injunctions shall always rest in
the sound discretion of the judge . . . Spower shall be prudently and cautiously
exercised and, except in clear and atgmses, should not be resorted to.”

O.C.G.A. §9-5-8.
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Here, Plaintiff seeks to enjoin competéiactivity that it claims violates the
Agreement’s restrictive covenants a@nstitutes tortious interference. Having
found the restrictive covenants to ln@enforceable and having granted summary
judgment on Plaintiff's tortious-interfemee claim, there arno grounds for
injunctive relief. Summary judgment isgqured to be granted on Count VI of the
Amended Complaint.

[11. CONCLUSION

Accordingly, for the foregoing reasons,
ITISHEREBY ORDERED that Defendant’'s Motion for Summary

Judgment as to Counts I, II, and ®ithe Amendedomplaint [7] iISGRANTED.

SO ORDERED this 9th day of September, 2013.

Witkana b . Mifpn
WILLIAM S. DUFFEY, JR.
UNITED STATES DISTRICT JUDGE
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