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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

MATTHEW FOCHT
ENTERPRISES, INC., aGeorgia
cor por ation,

Plaintiff,

V. 1:12-cv-4479-WSD
MICHAEL LEPORE, an individual,
Defendant.

OPINION AND ORDER

This matter is before the Court Blhaintiff Matthew Focht Enterprises,
Inc.’s (“MFE” or “Plaintiff”) Motion in Limine [60] (“MFE Motion”), and
Defendant’s Motion in Liming61] (“Lepore Motion”).

l. BACKGROUND

A. Procedural Background

On November 21, 2012, Plaintiff filed this action against Defendant Michael
Lepore (“Lepore” or “Defendant”) in theuperior Court of Cobb County, Georgia.
The case arises fromdnhtiff's allegations that Defendant, Plaintiff's former sales
representative, breached various cactiual and fiduciary duties. On
December 31, 2012, Defendant removedatteon to this Court on the basis of

diversity jurisdiction.
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In its Amended Complaint [2] (“Conigant”), Plaintiff asserted nine (9)
causes of action: breach of contractdzhon Plaintiff's vichtion of restrictive
covenants (Count I); todus interference with coractual relations between
Plaintiff and Plaintiff's customers (Count Il); defamation (Count IIl); “unfaithful
agent” liability under O.G@.A. 8§ 10-6-1 (Count 1V); cmputer theft (Count V);
liability for injunctive relief prohibiting Déendant from violating the restrictive
covenants alleged i@ount | (Count VI); liability fora declaratory judgment that
Defendant is not entitled to additionalngpensation from Plaintiff (Count VII);
liability for punitive damages (Count VIlIgnd liability for attorney’s fees (Count
1X).*

On January 7, 2013, Defendantdilkis Counterclaim, asserting five
(5) causes of action against Plaintifreach of contract based on Plaintiff's
underpayment of commissions (Count Ie&ch of contract based on Plaintiff's
failure to pay post-termination competsa (Count Il); liability for an accounting
related to the post-termination compation alleged in @unt Il (Count Il1);
liability for a declaratory judgment @t Defendant is entitled to the post-
termination compensation alleged inut Il (Count IV); and liability for

attorney’s fees and costs (Count V).

1 On July 15, 2013, the parties stipulated to the withdrawal of Counts Ill and V of
the Complaint.



On September 9, 2013, the Court eatkits Order [43] on Defendant’s
Motion for Summary Judgment on Counts |,dhd VI of the Amended Complaint.
The Court granted summary judgment on these counts.

On March 21, 2014, theddrt entered its Order [49] on Plaintiff’'s Motion
for Partial Summary Judgment on Countd, IV, and VII of the Amended
Complaint and Defendant’s Motion for Summary Judgment as to Plaintiff's
liability on Count | of the Counterclaimlhe Court granted Plaintiff's Motion for
Partial Summary Judgment regarding Cdumitthe Counterclaim and denied it
with respect to Counts I, II, IV, and VIIThe Court denie®efendant’s Motion for
Summary Judgment on Plaintiff's liability & Count | of tle Counterclaim.

On June 3, 2014, the Court set thisecs trial on July 28, 2014. In the
Order setting trial, the Court set fodlschedule for filing pre-trial motions,
including motions in limine.

On June 17, 2014, Plaintiff timely fdats MFE Motion, asserting that
1) Defendant be barred from introdugidamages in excess of $10,000; and
2) Defendant be barred from arguingtthe did not owe a fiduciary duty to
Plaintiff. On June 17, 2014, Defenddiféd his Lepore Motion, asserting, among
other arguments, that Plaintiff berbad from arguing that the Agreement limits

Defendant’s damages to $10(0 (Lepore Motion at 5-6). On July 1, 2014,



Defendant filed his Response [62] te tlIFE Motion, and Plaintiff filed its
Response [63] to the Lepore Motion. OtyJlb, 2014, Plaintiff filed its Reply

[70] in support of its MFE Motion, and Defendant filed his Reply [69] in support
his Lepore Motion. All of the pleadingsldressed Plaintiff’s limitation of liability
argument.

B. Relevant Factual Background

Plaintiff is an “independent sales orgeation” that sells, on behalf of credit
card processing companies, credit cardessing services tetail merchants.
Plaintiff receives a portion of thegmessing fees charged by the processing
companies to the merchants Plaintiff soliciBlaintiff contracts with sales agents
to solicit merchants on its behalf, for wh Plaintiff pays the sales agents a
commission.

Defendant was a sales agent for PI&intOn March 24, 2009, Plaintiff and
Defendant entered into an Indepentd€ontractor Agreement [37-5]
(“Agreement”) governing, among otherls, the parties’ relationship and the
commissions to be paid by Plaintiff to f2adant. The Agreement was in force for

three (3) years.



Section 5.04 of the Agreement contagnimitation of liability provision,

which states, in relevant part, that:

UNDER NO CIRCUMSTANCES SALL [PLAINTIFF'S] TOTAL
LIABLITY TO [DEFENDANT] OR ANY THIRD PARY ARISING OUT
OF OR RELATED TO THIS AGREMENT EXCEED TEN THOUSAND
DOLLARS ($10,000) REGARDLESS OWHETHER ANY ACTION OR
CLAIM IS BASED ON WARRANTY, CONTRACT, TORT OR
OTHERWISE.

(Agreement at 8§ 5.04) (emphasis in original).

Section 4.06 of the Agreement entitles@&melant to receive post-termination

commissions, and states:

Unless this Agreement is terminated for the reasons set forth in sections
4.02, 4.03, 4.04, or 4.06 or afteryatermination [Defendant] commits a
material breach of the terms of tiligreement that survive the termination
of the Agreement, [Plairff] agrees to make paymento [Defendant] as set
forth in this Agreement for any Mehant obtained by [Plaintiff] through
[Defendant’s] performance of this Agement for any period of time during
which such Merchant continues to generate revenue to {if|laifPlaintiff]
shall have no further oblggion to make any paymesto [Defendant] under
this Agreement once [Defendantispnthly payment falls below three
hundred dollars ($300.00).

(Agreement at § 4.086).

> The Court notes that § 4.07 of the Agreement provides that Plaintiff is not
obligated to provide compensation tof@edant if Defendant defaults under the
Agreement or commits a materlaeach of the Agreement.



Section 6.13 of the Agreement contampgrovision concerning attorney’s
fees, and states:

Should suit or arbitration be broughtenforce or interpret any part of this
Agreement, the prevailing party shiél entitled to recover its reasonable
attorneys’ fees and costs, includiexpert witness fees and fees on any
appeal.

(Agreement at § 6.13).
Section 1.05 of the Agreement gfsitin relevant part, that

Neither [Defendant] nor [Bfendant’s] employees, consultants, contractors
or agents are agents . . . of [Plainfifibr do they have any authority to bind
[Plaintiff] by contract or otherwise tany obligation. [Plaintiff] will not
represent to the contrary, eithepeessly, implicitly, by appearance or
otherwise.

(Agreement at § 1.05).

1. DISCUSSION

A. Limitation of Liability

Section 6.12 of the Agreement states that it shall be “governed by and
construed in accordance with tlaevs of the State of Georgia . . ..” (Agreement at
§6.12).

Under Georgia law, the “cardinal rule @fntract construction is to ascertain

the intention of the parties.Lay Bros v. Golden Pantry Fopf16 S.E.2d. 160,

163 (Ga. App. 2005) (citatns omitted); see alstbhnson v. U.S. Fidelity &

Guaranty Cq.91 S.E.2d 779, 782 (Gapp. 1956). A contract must be considered




as a whole document. Lay Brp616 S.E.2d. at 163 (“the whole instrument . . .
must be considered”). Courts shoulddal any construction that renders portions

of the contract meaningless.” Rlds. v. Highlands of Ponce, L.L.(635 S.E.2d

168, 172 (Ga. App., July 2006) (citations omitted).
Contract interpretation under Gga law is a stepped process:

(1) Is the language clear and unagumus? If it is, the court simply

enforces the contract according totéems. If it is ambiguous, (2) the court
must apply the rules of contract comstiion to resolve the ambiguity. If the
ambiguity cannot be resolved, (3) the issue of what the ambiguous language
means and what the parties intethdeust be resolved by a jury.

Harris v. Distinctive Builders, Inc549 S.E.2d. 496, 498-Y&a. App. 2001); see

alsoHall v. Ross616 S.E.2d. 145, 14Ga. App. 2005).
Georgia law emphasizes the importance of construing a contract by its

terms. “[N]o construction isequired_or even permissiblehen the language

employed by the parties is plain, unambiguous, and capable of only one reasonable

interpretation.”_Cox v. Atens Regional Medical Cen&31 S.E.2d 792, 796 (Ga.

App. 2006) (emphasis added) (citations omitted). A contract is not ambiguous
“unless and until an application of fieent rules of interpretation leaves it
uncertain to which of two or more pos&lsheanings represents the true intention

of the parties.”_Lay Brg®16 S.E.2d. at 163. Cwattual terms are to be



accorded their plain and ordinary meaniagg technical terms of art are accorded
their meaning in the art. Johns®i S.E.2d at 783.

The rules of contract construction@eorgia are dictated by statute. In
relevant part, Georgia Co@el3-2-2 lays out the following principles “used in
arriving at the true interpretation of contracts”:

(1) Parol evidence is inadmibg to . . . vary a written
contract . . . .

(2) Words generally bedheir usual and common
signification; but technical words, or words of art . . . will
be construed, generally, to beed in reference to [their]
particular meaning. . . .

(4) The construction whicWill uphold a contract in

whole and in every part is to be preferred, and the whole
contract should be looked to in arriving at the
construction of any part;. . . .

O.C.G.A. §13-2-2.

Limitation-of-liability clauses are Via and binding under Georgia law. See

Monitronics Int'l, Inc. v. Veasley746 S.E.2d 793, 802 (2013)evertheless, to be

enforceable, limitation-of-liability clausémust be explicit, ppminent, clear and
unambiguous.”_Seigl. Any ambiguity in a limitabn-of-liability clause will be
construed against the drafter. $e

Plaintiff asserts that the meaning of 84is clear and that its total liability,

inclusive of all commissions and attorséfees and cost, is capped at $10,000.



Defendant asserts that this interptiei@would render § 86 meaningless, and
render 6.13 illusory, as it would only applyPlaintiff was the prevailing party.

1. Section 4.06

The Court agrees with the interpiteta of 8 5.04 as applied to § 4.06 as
argued by Plaintiff. Section 4.06 delineattes payments that Plaintiff agreed to
pay to Defendant if the Agreement is tamated. Section 4.06owever, is subject
to the limitation-of-liability provision exmssed in § 5.04. Section 5.04 expressly
limits Plaintiff's potential liability shouldt breach the Agreement, including a
breach of § 4.06. These provisions do canflict, and, read together, are
unambiguous. Where Plaintiff breaches § 4.06, and suit is brought against it for
the breach, its liability is capped at $10,0Q0Rgreement at § 5.04). To interpret
8 5.04 otherwise would render it meaglass as a limitation on Plaintiff's

liability.® Monitronics Int'l, 746 S.E.2d at 802. The words used in it are ordinary,

not technical, and plain. Lay Brd$16 S.E.2d. at 163; O.C.G.A. § 13-2-2. They

®* The Court notes that the limitation-libility provision in § 5.04 follows those
provision of the Agreement that pertamthe commercial performance owed by
the parties to each other. These thre provisions which, in the Court’s
experience, are likely to be claimed toldveached in an action filed by the parties.



are explicit, prominent, and capableanfly one reasonable interpretation. Cox

631 S.E.2d at 796 Monitronics Int'746 S.E.2d at 802.

Defendant asserts that the limitattion his potential daages essentially
“nullifies” his right to recovery under 4.06. The Court disagrees. Section 5.04
simply limits Defendant’s ability to recover dages for breach of the Agreement,
including a breach of 8§ 4.06. That is the usual and essential purpose of a

limitation-of-liability provision. Cf.Stefan Jewelers, Ing. Electro-Protective

Corp, 288 S.E.2d 667 (1982) (limitation-of-idity provision prevented plaintiff
from seeking $1,150,000 in damagethe Court finds 88 4.06 and 5.04, as
applied to each other, to be plaimambiguous, and capable of only one
reasonable interpretation -- that any dgesaDefendant may eatitled to under
8§ 4.06 are limited to $10,00%) § 5.04, and this interpretation gives logical,

commercial meaning to the Agreement as a whole.L8e®&ros 616 S.E.2d. at

163; Harris 549 S.E.2d at 498-99; O.C.G.A. § 13-2-The Court thus grants

* If Defendant sought to exclude a cldion fees under § 4.06ie could have
negotiated to exempt 8§ 4.06 from the 8§ 5.04 limitation provision.

> The limitation-of-liability provision makesommercial sense in light of § 4.07.
This section limits Plaintiff's obligatioto compensate Defieant if Defendant
defaults or breaches the Agreement. Bhisws the parties egpd that there may
well be a significant economic effect alirditation on Defendant as a result of his
default under or breach of the Agreement. That is, termination of commissions
under 8§ 4.07 could be substal, and the benefib Plaintiff could be

10



Plaintiff's motion to the extent that BEndant seeks to introduce evidence of
unpaid commissions in excess of $10,000.

1. Section 6.13

The Court disagrees with Plaintiff'sterpretation of 8 ®4 as applied to
8 6.13. Section 6.13 provides the “prevailing party” with the opportunity to
recover its attorneys’ fees, costs (inchglexpert witness fees), and any fees on
appeal. (Agreement at 8 6.13). Thgtunlike § 5.04, which is a plain,
unambiguous limitation on only Plaintiffigotential liability in the event of a suit,
8 6.13 allows for the recovery of reasonable fees and costs to Plaintiff or
Defendant or, conceivably, both, in the event of a suit. Defendant thus could
“prevail” in his claim for commissins, even though capped at $10,000 by
8 5.04, and be allowed, as the piiérg party on his claim, to recover his
reasonable fees and co%tSections 5.04 and 6.13 thus do not conflict, and, read
together, are unambiguous.

Even if ambiguous, the Court woube required to apply the rules of

contract construction to res@hany alleged ambiguity. Sefarris 549 S.E.2d at

considerable. This underscores that théigmagreed to this limitation of liability
in their relationship and supports thagyragreed to anltimate cape of $10,000.

® Reasonableness will have to be deteediim the context of the claim and its
success, including whether it was reasonabledor fees and expenses to recover
an amount subject to the § 5.04 limitation.

11



498-99. In doing so, the Court is obligdtto choose a construction that would
uphold the contract in whole and in evgirt, and otherwise is required to “avoid
any construction that renders portiaighe contract meaningless.” S8eC.G.A.

§ 13-2-2(4); RLI Ins.635 S.E.2d at 172. The Counust also construe any

ambiguity against Plaintiff, Sedonitronics Int'| 746 S.E.2d at 802.

Applying these construction principlate Court concludes that Plaintiff’s
argument that recovery under § 6.13 igjsat to the cap established by § 5.04
would unreasonably erode the meaning efgthrase “prevailing party.” Plaintiff's
interpretation of the interplay between®84 and 6.13 wouldssentially rewrite
§ 6.13 to state:

Should suit or arbitration be broughtenforce or interpret any part of this

Agreement, [MFE, but not Leporeshall be entitled to recover its

reasonable attorneys’ fees and costdunling expert witness fees and fees

on any appeal.

Applying 8§ 5.04 to limit the attorneys’ fees and costs authorized by 8§ 6.13
would render the phrase “prevailing partyéaningless, and would not uphold
8 6.13. The Court thus finds thatf@edant’s ability to recover reasonable

attorneys’ fees and costs pursuang ®.13 is not limited by § 5.04.

B. Fiduciary Duty

Plaintiff moves to bar Defendant froarguing that he did not owe a

fiduciary duty to Plaintiff, because Pdiff claims that it is undisputed that

12



Defendant was Plaintiff’'s agent, and, evienot, Georgia law imposed a fiduciary
duty on Defendant. (MFE Motion at 2-Splaintiff asserts that it presented this
issue to the Court in its Motion for Summaludgment [37-1&nd that Defendant
failed to contest it and thus the argumeriidasred at trial. Platiff further asserts
that the Court’s March 31, 2014, Ordé9] on Plaintiff's Motion for Summary
Judgment stated that “Defendant was assa@gent for Plaintiff,” and suggests that
the Court did not address whether Defant was Plaintiff's agent because
Defendant did not dispute thssue. The Court disagrees.

In his response [41] to Plaintiff's Motion for Summary Judgment, Defendant
asserts that he was not an agent airféff’s, and references 8 1.05 of the
Agreement, which states that “[n]eitH&efendant] nor [Dedndant’s] employees,
consultants, contractors or agents are agentsf [Plaintiff] . . . .” (Doc. 41 at 7;
Agreement at § 1.05). The Court, inMsrch 31, 2014, Order, did not address
whether an agency relationship existetiteen Plaintiff and Diendant because it
was not necessary in his Order to addreissisbue. The Court addressed each of
the four examples Plaintiff provided éstablish breaches of a fiduciary duty and
rejected each of them. (March 31, 204gler, at 9-13). A determination of
whether an agency relationship existed waisnecessary for the Court to make its

decision on the issue presented inl&is Motion for Summary Judgment.

13



Plaintiff asserts that, evahan agency relationship did not exist, the Court
should still find that Defendant owed Plafha fiduciary duty. (MFE Motion at 3-
4). Georgia law provides:
Any relationship shall be deemed cioleintial, whether arising from nature,
created by law, or resulting from contracts, where one party is so situated as
to exercise a controlling influence auwbe will, conductand interest of
another or where, from a similar retatship of mutual confidence, the law
requires the utmost good faith, such as the relationship between partners,
principal and agent, etc.
0.C.G.A. 8§ 23-2-58. Whethsuch a confidential relationship under Georgia law

existed, and whether an agency relatiopghxisted between the parties, are facts

determined to be decided thye jury at trial. _Sedohnson v. Unigue Vacations,

Inc., 498 F. App'x 892, 894 (11th Cir. 2012)n("general, the existence of an
agency relationship is one for the juoydecide as the triers of fact.”).

[11. CONCLUSION

For the foregoing reasons,

IT ISHEREBY ORDERED that Plaintiff's Motion in Limine [60] is
GRANTED IN PART and DENIED IN PART. ItisGRANTED with respect to
Defendant’s claim for unpaid commissgim excess of ten thousand dollars
($10,000). The Court will, at the pretradnference set for July 22, 2014, consider
what evidence concerning Defendarafleged unpaid commissions might be

allowed at trial. 1t iDENIED with respect to Defendant’s introduction of his

14



attorneys’ fees and costs, including exxpatness fees, as permitted by 8 6.13 of
the Agreement. It iDENIED with respect to Defendant’s introduction of
evidence that no agency relationship existed and with respect to evidence that
Defendant did not owe a fiduciary duty to Plaintiff.

IT ISFURTHER ORDERED that Defendant’s Motiom Limine [61] is
DENIED with respect to its request thtae Court find that the Agreement does

not limit Defendant’s damages to $10,000.

SO ORDERED this 18th day of July, 2014.

Witkiana b, Mian
WILLIAM S. DUFFEY. JR.
UNITED STATES DISTRICT JUDGE
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