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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION
JERRIDENE MOORE,
Plaintiff,
v. 1:13-cv-301-WSD
UNITED STATES OF AMERICA:

and BROOK S RANGE
CONTRACT SERVICES, INC,,

Defendants.

OPINION AND ORDER

This matter is before the Court thre Government’s Motion for Judgment
on the Pleadings (the “Motion”) [13].
l. BACKGROUND

A.  Procedural History

On January 29, 2013, Plaintiff Jerm#eMoore (“Plaintiff’) filed her
Complaint against Defendants Brooks Ra@gatract Services, Inc., (“Brooks
Range”) and the United States of Anta (the “United States” or the
“Government”), alleging that the UndeStates owns the Sam Nunn Federal

Building (the “Federal Building”), that negligently monitored the safety of the
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property, and that it negligently superasmaintenance contractor Brooks Range.
Plaintiff contends that the DefentddJnited States’ and Brooks Range’s
negligence caused her to fall down stepthalobby area of the Federal Building
and proximately caused her ings resulting from the fall. She alleges that the
United States and Brooks Range are liablel&ntiff for her injuries. She asserts
her claim against the United States uritte Federal Tort Claims Act.

On July 8, 2013, the United States filed its Motion for Judgment on the
Pleadings [13], on the ground that theitdd States has sovereign immunity,
which deprives the Court of subject ttes jurisdiction over Plaintiff's claims
against it.

Although styled a motion for “judgment on the pleadings,” the
Government’s Motion asserts that the Gdacks subject matter jurisdiction over
the United States under the FTCA. Teurt thus considers the Motion under
Rule 12(b)(1) of the FeddrRules of Civil Procedure.

B. Plaintiff's Allegations

On February 10, 2011, Plaintiff wastime Federal Buildig. (Compl. [1]
12.) She was on the building’s second floor, standing on a landing above the lobby

area. (ld. Fourteen (14) stairs below this landing was an interrnteethading,



then another set of 21 stairs from the intedmte landing to the lobby floor. (1.
13.)

Plaintiff alleges that she slipped omvat substance and a negligently placed
mat, which caused her to fall tiee intermediate landing. (1§.14.) Plaintiff was
treated at the Atlanta Medical Center fguiies she claims she sustained in her
fall. (1d. 1 16.)

C. Brooks Range Contract

The United States attachiesthe Motion excerpts of a contract between the
United States’ General Services Admsination (the “GSA”) and Defendant
Brooks Range for maintenance and cleasiexyices at the Federal Building (“the
Contract”) (Gov't's Ex. 1 [13-2].J The parties agree thtite Contract was in
effect on February 10, 2011, the datd’tHintiff's fall. The Contract outlines

Brooks Range and the GSA'’s respectivties for maintenzce and cleaning

! Though the Government states that iikit is a reproduction of the relevant
portions of the Contract, the exhibit doest include the Contract’s signature page
or indicate the Contract’s effective datélshe Court further notes that the exhibit
Is not accompanied by an affidaweit otherwise authenticated. Seed. R. Evid.

901 (“To satisfy the requirement of aattticating or identifying an item of
evidence, the proponent mysbduce evidence sufficient to support a finding that
the item is what the proponeciaims it is.”);_see alsbirst Nat'l Life Ins. Co. v.

Cal. Pac. Life Ins. Cp876 F.2d 877, 881 (11th Cit989). The parties, however,
agree that the Contract existed and wdsiice at the time of Plaintiff's fall.
Plaintiff does not question the authentiaiythe Government’s exhibit, and the
Court accepts the exhibit as representirgréievant provisionsf the Contract.




services. Brooks Range was required toYe all supervision, administrative
and technical support, labor, subcontractoraterials, supplies, repair parts, tools
and equipment (except as otherwise provitladthe course of the “completion of
all services described” in the Contract @.19.) Brooks Range specifically was
responsible for the cleaning and maintareof floor surfacesThe Contract
provided: “Floor surfaces shall be maintinclean and free of debris or foreign
matter . . . walk off mats shde clean and free of dirgrime, stains, and excessive
buildup or crusted material.”_(lét 52.) Brooks Range also was “responsible for
the day-to-day examination and monitgyiof all work performed to ensure
compliance with the contract requirements.” @ti66.)

The Contract specified the appointrhehGovernment “Quality Assurance
Evaluators” to monitor Brooks Ranggisrformance. Under the Contract, the
evaluators were “responsible for perioghspection and monitoring of [Brooks
Range’s] work,” including by “inspecting ¢hwork to ensure compliance with the
contract requirements . . .nd] following through to assure that all defects or

omissions are corresd . . . .” (Id)



1. DISCUSSION

A. Legal Standard

A motion to dismiss for lack of subject matter jurisdiction under Rule
12(b)(1) of the Federal Rules of Cirocedure may be either a “facial”’ or

“factual” attack. _Marison v. Amway Corp.323 F.3d 920, 924-25 n.5 (11th Cir.

2003). A facial attack challenges subjewtter jurisdiction on the basis of the
allegations in the complaint, and the Cdakes the allegations as true in deciding
whether to grant the motion. Idkactual attacks challenge subject matter
jurisdiction in fact, irrespective of the pleadings. When resolving a factual
attack, the Court may consider extrinsiecdewmce such as testimony and affidavits.
Id. The United States does not state \wbett is making a “facial” or “factual”
attack. The parties have cited both @aiegations in the Complaint and extrinsic
evidence in their briefs, and the Coconsiders the Government’s Motion for
Judgment on the Pleadings to be a “fac¢tatthck challenging the Court’s subject
matter jurisdiction.

B. Analysis

Sovereign immunity “shields the FedeGovernment and its agencies from

suit.” FDIC v. Meyer510 U.S. 471, 475 (1994). The United States can only be

sued if it waives its sovereign immunitgdiconsents to a court’s jurisdiction. Id.



(“It is axiomatic that the Uited States may not be sued without its consent and that

the existence of consent is a prerequigitgurisdiction.” (quoting United States v.
Mitchell, 463 U.S. 206, 212 (1983))).

The Federal Tort Claims Act (“FTCAXyaives sovereign immunity for tort
claims against the United States, te #ame extent the Government or its
employees would be liable astors under state law. S2@ U.S.C. § 2674 (“The
United States shall be liable, respectingghmvisions of this title relating to tort
claims, in the same manner and to thmea&xtent as a private individual under
like circumstances . . ..”). The FTCAamts federal district courts original
jurisdiction over these claim28 U.S.C. § 1346(b)(1).

The United States asserts the FT@es not apply in this case because
Brooks Range was an indepentleontractor and thatigindependent contractor
relationship preserved the United Stats/ereign immunity against the claims
asserted in this action. Under the FTGAyereign immunity is not waived for the
actions or omissions of a person who contracts with the United State28 See

U.S.C. § 1346(b); see al3asdale v. United State62 F.3d 1367, 1370 (11th Cir.

1995) (holding that “the United States is not liable for the acts or omissions of the
independent contractors that it employs”). Plaintiff does not contest that Brooks

Ranges is a contractor, and that the Government is not vicariously liable for the



actions of Brooks Range under ttespondeat superior doctrine. Plaintiff instead
alleges that the United States is liablé>taintiff based on duties independent of
those imposed on Brooks Range.

Plaintiff specifically alleges that tHénited States negligently failed in its
duty to supervise and is thus liable foe Plaintiff's injuries. The Government
asserts that it is immune from “supervisohgbility because of the “discretionary
function” exception to the FTCA'’s genérmaiver of sovereign immunity. The
“discretionary function’exception provides:

The [FTCA] shall not apply to. . [a]ny claim based upon an

act or omission of an employeetbe Government, exercising due

care, in the execution of a statuteregulation, whether or not such

statute or regulation be valid, or based upon the exercise or

performance or the failure to exese or perform a discretionary

function or duty on the part of a federal agency or an employee of the

Government, whether or not tdescretion involved be abused.

28 U.S.C. 8§ 2680(a). The Governmerguas that GSA’s supervision of Brooks
Range is a “discretionarymction” under this provision.

The discretionary function excgn “marks the boundary between

Congress’ willingness to impose tort liabiliypon the United States and its desire

to protect certain governmental adis from exposure to suit by private

individuals.” United States v. Varig Airline467 U.S. 797, 808 (1984). “The

discretionary function exception [thus] insulates the Government from liability if



the action challenged in the case inveltiee permissible exercise of policy

judgment.” Berkovitz v. United State486 U.S. 531, 537 (1988). The exception
IS meant to “prevent judicial ‘'second-guessing’ of legislative and administrative
decisions grounded in social, economiag @olitical policy through the medium of

an action in tort.”_ld(citing Varig Airlines 467 U.S. at 814).

A two-step test determines whetliee discretionary function exception

applies. _Sed&nited States v. Gaubert99 U.S. 315, 328-33 (1991). First, the

Court determines “whether the challengations were disct®nary, or whether
they were controlled by mandatatatutes or regulations.” ldt 328. If the action
did not involve “an element of judgmentdnoice,” the exception does not apply,
because the employee “ha[d] no rightfutiop but to adhere to the directive.”

Andrews v. United State421 F.3d 1430, 1438 (11@ir. 1997) (citations

omitted). If the actions invod an element of choice or discretion, in the second
step the Court determines “whetheattkiscretion is of the kind that the
discretionary function exception was designed to shield.{clting Gaubert499
U.S. at 322-23 (1991)). One circuit heesscribed the two-step process more
simply:

[A] court first must identify the condtithat is alleged to have caused

the harm, then determine whetheattbonduct can fairly be described
as discretionary, and if so, decwmbether the exercise or non-exercise



of the granted discretion is actually or potentially influenced by policy
considerations.

Carroll v. United State$61 F.3d 87, 100 (1st Cir. 2011). If the challenged

conduct is both discretionary and pghicased, there is no subject matter
jurisdiction for the claim._1d.

Plaintiff here alleges that employeddhe GSA were (i) “negligent in their
duties in failing to alleviate a dangerazandition, such as inherently slippery
marble floors” and (ii) “negligent in liieir] supervision of the maintenance and
cleaning [of the floor by Brooks Range].” ¢@pl. 11 25-26.) As a result, Plaintiff
claims, Defendant United States “failedrsure that the subject area of the fall
was free of wet slippery surfaces that cbaleate a slip and fall hazard” and “was
negligent in failing to insure that the mat located in the area in front of the steps
was secure.” (1d1Y 27-283 In summary, Plaintiff alleges that the GSA failed to
supervise Brooks Range in a manner thatld have resulted in its discovery of
the hazardous condition claimed, or ttted GSA itself failed to identify and

alleviate the hazard alleged.

? In paragraph 29 of the Complaint, Plaifhtippears to seek to assert a state law
premises liability claim, but does not state in her response to the pending motion a
separate ground for subject matter jurisdictof this claim. In seeking to avoid

the Government’s request that all o¢ ttlaims against the United States be
dismissed for lack of subject matter gdiction under the discretionary function
exception, Plaintiff argues only that the exception does not apply.

9



The second step of the analysisoisletermine whether political branches
delegated the conduct to a government ageor if a federal statute, rule,
regulation or state regulation prescrilibd action the agency (in this case, the
GSA) and its employees followed. SBaubert499 U.S. at 328-33. Put another
way, does the conduclieged by the Plaintiff involvéan element of judgment or
choice,” or was there some federal statuiks, law, or regulation that gave an
employee “no rightful option but to adteeto the directive[?]”_Andrewd 21 F.3d
at 1438.

The courts that have considereldether the Government decision to
delegate responsibility fanaintenance and safetyitelependent contractors
uniformly have held that thdiscretionary function exception applies to claims for
injuries resulting from an alleged unsafendition. For example, in Andrew21
F.3d 1430, our circuit construed the appima of the exception in a context which
was similar to the one here. In Andrewse Plaintiff brought an action against the
United States for personal injury, profyedamage, and expenses resulting from
hazardous material disposed of byoattactor, with which the Government
contracted to dispose of the alleged ipjaausing material. Plaintiff's claims
against the United States were agskrinder the FTCA and Comprehensive

Environmental Response, Compensatang Liability Act, 42 U.S.C. § 9607(a).

10



The Government claimed the discretipnfunction exception applied and the
court thus did not have subject mattergdiction. The Eleventh Circuit agreed.

In doing so it applied the two-part discretionary function test stating: “The law is
clear that the government gndelegate its safety nesnsibilities to independent
contractors in the absence of federal lawpolicies restricting it from doing so.”
Id. at 1440. In the absence of anytfzority limiting the discretion of the
[government] to delegate responsibiliby complying with applicable [waste
disposal] safety regulations,” the distionary function exception precluded the
exercise of jurisdiction ovehe plaintiffs’ claims._Id.The Circuit Court in
Andrewsfound further: “Nor is the government liable for negligent failure to
supervise” the independent contractor responsible for the waste dispos&@held.
Circuit Court held that “[t]he disetionary function exception encompasses
government decisions about how and how nmacsupervise the safety procedures

of independent contractors.” _I(Citing Varig Airlines 467 U.S. 797). The Court

noted the exception may be lost if the Government “retained and exercised
control” over the independent contractorf®ods to assure the safety contracted to

it. Andrews 121 F.3d at 1441. See aldohns v. Pettibone Cor@43 F.2d 464

(11th Cir. 1988); Kirchmann v. United Stat&sF.3d 1273, 1276 (8th Cir. 1993)

(“Where no statute or regulation controls the government’s monitoring of a

11



contractor’s work, the extent of moniteg required or actually accomplished is
necessarily a question of judgment, or discretion, for the government.”).

In Cochran v. United State38 F. Supp. 2d 986 (N.D. Fla. 1998), the

District Court applied the discretionafiynction exception in a case similar to the
one here. In Cochrathe plaintiff alleged she tripdeand fell over an independent
contractor’s resurfacing materialseabowling alley, with was owned and
operated by the Governmentaamilitary base. Applyig the two-part test, the
court held the discretionary function exception appliedai®92-93. See also

Varig Airlines, 467 U.S. at 819-20 (1984) (holdititat the extent of government

supervision is a discretionafunction “of the most basic kind”); Williams v.

United States50 F.3d 299, 310 (4th Cir. 1995) (concluding that supervision of

* The same analysis was apglie Phillips v. United State€56 F.2d 1071 (11th
Cir. 1992). In Phillipsthe plaintiffs brought a psonal injury claim under the
FTCA, against the Army Cogpof Engineers (“Army Corps”) for negligent failure
to inspect the scaffolds erected by madapendent contractor hired by the Army
Corps to do construction work on an aircttadingar. The plaintiff, an employee of
one of the contractors, was injured when the scaffolding collapsed. The Eleventh
Circuit held the discretionary function@egption did not apply in that case because
the Army Corps had mandatory safetgukations, outlined ihe Army Corps’
Safety Manual, with whickt was required to comply and which the Army Corps
did not have discretion to delegatean independent contractor. &.1076._See
alsoDickerson v. United State875 F.2d 1577 (11th Cir. 1989).

* The Government does not lose its immumitgen if it retains the right to review a
contractor’s work._Se€arroll, 661 F.3d 87 n.19 (aiy Berkman v. United States
957 F.2d 108, 113-14 (4th Cir. 1992).

12



independent contractor’s janitorial work “is precisely the type [of conduct] that the

discretionary function exception issigned to shield”) Fisko v. GS/95 F.
Supp. 2d 57, 65 (S.D.N.Y. 2005) (noting “igtwell-settled that the selection and
supervision of contractors is a discretignfunction and cannot form the basis for

liability under the FTCA.”) _Zion v. United State®13 F. Supp. 2d 379 (W.D. Ky.

2012) (holding that the GSA'’s supervisiof contractor was covered by the
discretionary function exception).

The GSA exercised its discretiondarry out its responsibility for
maintaining the Federal Building by caatting with Brooks Range. Courts
consistently have held that the digmeary function exception applies to the

GSA's supervision of maintenance cautors maintaining federal facilities.

> Plaintiff, relying on Berman v. United Staté&&2 F. Supp. 1486 (N.D. Ga. 1983),
argues that the Government exercisedrdisan in hiring Brooks Range, but that
government employees do not have disorein the “operational’” monitoring of

the performance of contracts. Plaingfsentially argues that the Government is
liable to Plaintiff for negligently moniting Brooks Range and the condition of the
Federal Building. The Supme Court has held that actions and decisions at the
“operational”’ level camstill involve elements of judgment or choice, if the two part
Gauberttest is satisfied. Sd@aubert499 U.S. at 331; see al€vanford v. U.S.

466 F.3d 955 (11th Cir. 2006) (recognizing that “[prior] holdings . . . turned
expressly on the principle that “operatidn@nduct falls outsid¢he discretionary
function exception, and the Supreme Qaajected that principle in Gaubgjt
(internal citations omitted).

13



Accordingly, the Court does not hawgbgect matter jurisdiction over Plaintiff's
claim of negligent supervision, and the claim is required to be disnfissed.
1. CONCLUSION

Accordingly, for the foregoing reasons,

ITISHEREBY ORDERED that the Defendant’s Motion for Judgment on
the Pleadings [13] IGRANTED and Plaintiff's Action isDISMISSED.

SO ORDERED this 11th day of March, 2014.

Witon b Mpr
WILLIAM S. DUFFEY, JR.
UNITED STATES DISTRICT JUDGE

® Even if Plaintiff claims she continuéd assert a common law premises liability
claim, the discretionary function exceptialso precludes jurisdiction over it.

Hughes v. United State$10 F.3d 765, 768-69 (11th Cir. 1997); Rosebush v.
United States119 F.3d 438, 443 (6th Cir. 1998).
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