Mitchell et al v. Deutsche Bank National Trust Co. et al Doc. 15

INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

REGINALD AND JAMELA
MITCHELL,

Plaintiffs,

V. 1:13-cv-00304-W SD

DEUTSCHE BANK NATIONAL
TRUST CO., asindenture Trustee
for Accredited Mortgage L oan Trust
2004-1, MORTGAGE
ELECTRONIC REGISTRATION
SYSTEM INC., and DOESI-X,

Defendants.

OPINION AND ORDER

This matter is before the Court on §lstrate Judge Gerrilyn G. Brill’'s Final
Report and Recommendation [13] (“R&R”) on the Motion to Dismiss filed by
Defendants Deutsche Bank NationalidirCompany (“Dewsche Bank”) and

Mortgage Electronic Registration Sgst IncorporateMERS”) [7].
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l. BACK GROUND?

A.  Procedural History

On December 3, 2012, Plaintiffs Regohaind Jamela Mitctig/collectively,
“Plaintiffs”) filed their pro se Complaint against Deutsche Bank and MERS in the
Superior Court of DeKalb County, Geaagi(Notice of Removal at 2). The
Complaint alleged federal violations tbfe Truth-in-Lending Act (“TILA"), the
Real Estate Settlement and Procedé&s(*“RESPA”), andthe Homeownership
Equity Protection Act (“HOEPA”). (Idat 3). The Complaint also asserted the
following state law claims: (1) fraud; (¥rongful foreclosure; (3) quiet title; (4)
slander of title; (5) inflictiorof emotional distress and (Gipfair business practices.
(d.).

On January 29, 2013, Defendants Bebe Bank and MERS filed a Notice
of Removal [1] and removed this case to this Court. On June 4, 2013, the
Defendants moved to dismiss [7] the Coanpt for failure to state a claim under

Rule 8(a) of the Feder&ules of Civil Proceduré.SeeFed. R. Civ. P. 8(a).

! The R&R includes a detailedsdiussion of the relevant facts, in its fact section
and throughout the opinion. None of terties objected to the Magistrate Judge’s
findings of fact, and finding no @in error, the Court adopts them.

? Plaintiff also names “DodsX” as Defendants in thiaction. Federal courts do
not generally permit fictitious-party ghding, unless the unknown defendant is
described with specificity. Richardson v. John<s88 F.3d 734, 738 (11th Cir.
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Plaintiffs did not oppose, or otherwisespend to, Defendants’ Motion to Dismiss.
On September 25, 2013, Judge Brill isshed R&R on the Defendants’ Motion to
Dismiss. [13]. Judge Brill recommertithat the Plaintiffs’ Complaint be
dismissed because the Plaintiffs failecstate any federal or state law claim upon
which relief could be grante Judge Brill also recommded that the Plaintiffs’
Complaint be dismissed with prejudicechase a more carefully drafted Amended
Complaint would be futile to Plaintiff€laims. No objectiont the R&R have
been filed.

1. DISCUSSION

A. Standard of Review on the Magistrate Judge’s Final R&R

After conducting a careful and cofafe review of the findings and
recommendations, a district judge magem, reject or modify a magistrate
judge’s report and recommendatia28 U.S.C. § 636(b)(1); Williams v.
Wainwright 681 F.2d 732, 732 (11th Cir. 1982), cert. deypd® U.S. 1112

(1983). Because no objections to the R&Rehbeen filed, the Court reviews the

2010). The Complaint do@®t contain specific allegations of wrongdoing against
the John Doe Defendants is sufficient to identify them. Foethemsons, they are
they are required to be dismissed.



R&R for plain error._United States v. S|a§14 F.2d 1093, 1095 (11th Cir. 1983),

cert. denied464 U.S. 1050 (1984).

B. TILA, HOEPA and RESPA

The crux of the Plaintiffs’ claims und#érese federal statutes is that the
Defendants failed to provideem with the required dikxsures, thereby allowing
Plaintiffs to rescind their mortgage transan and seek damagje The Magistrate
Judge concluded that the Plaintiftdaims arising under TILA, HOEPA and
RESPA are barred by the statute of limitations.

1. Legal Standard

The statute of limitations period undEILA, HOEPA and RESPA is either
one year or three years depending uthantype of claim asserted. SEeU.S.C.

8 1640(e) (establishing a three year limaas period for claims under 15 U.S.C.
88 1639, 1639b and 1639c, and a gear limitations perioavith respect to all

other claims); see alski? U.S.C. 8§ 2614 (establisig a three year limitations

period for violations of 12 U.S.C. § 260&)d a one year limitations period for
violations of 12 U.S.C. 88 2607 and 2608).eTHeventh Circuihas held that the
statute of limitations under these fedetatutes begins to run “when the

transaction is consumrneal.” In re Smith 737 F.2d 1549, 1552 (11th Cir. 1984).



2. Analysis

On December 31, 2003, the Plaintiffs received their mortgage from
Accredited Home Lenders Inc. (“Accligedd”), a predecessor in interest to
Defendant Deutsche BanEven if the Court assumésat the longer limitations
period of three years applies, the Rtdfs’ claims under TILA, HOEPA and
RESPA are barred because the Pldstid not commence this action until
December 2012, which is almost six yeaifter the limitations period expired. The
Court finds no plain error in the Magistrate Judge’s findings and recommendation
that Defendants’ Motion to Dismissdmtiffs’ federal claims be grantéd.

C. Fraud

The Plaintiffs allege that Axedited, the originator of &r mortgage,

(i) filed false prospectuses withe Securities and Exchange Commission

* The Court also finds no plain error iretMagistrate Judge’s conclusion that the
Defendants’ alleged flare to provide Plaintiffs with an annual Escrow Disclosure
Statement does not satisfy the pleading reqouents of Rule 8. Plaintiffs cannot
bring a claim based on Defendants’ failtwgorovide an annual Escrow Disclosure
Statement because that duty extends onlgdn servicers, and Defendants were
not responsible for servicing the loan at any time. 126.S.C. § 2609 (c)(2).
RESPA also does not provide individual ptéfs with a private right of action to
sue for nondisclosure of escrow statements. Hardy v. Regions Mortgl48c.
F.3d 1357, 1360 (11th Cir. 2006).

* Plaintiffs’ fraud claim is outlined in detail in the R&R, and will not be repeated
here.



regarding the transfer of their mortgag® the Loan Trust administered by
Deutsche Bank, and)(made various false statements during the loan origination
process. Accredited is not a defendarthis action. The Magistrate Judge
concluded that neither Deutsche Bank norR@Ecan be held liable for any alleged
fraud committed by Accredite The Magistrate Judge also found that the
Plaintiffs did not provide any detaigbout the alleged misrepresentations
regarding the transfer of their mortgagehe Loan Trust with the specificity
required under Rule 9(b) of the FealeRules of Civil Procedure.
1. Legal Sandard

Complaints that allege fraud must m#et heightened pleading standards of
Federal Rule of Civil Procedure 9(Which requires that the circumstances
constituting fraud must be stated with fpaurlarity. “A complaint satisfies Rule
9(b) if it sets forth precisely what stéabents or omissions were made in what
documents or oral representations, whalenthe statements, the time and place of
the statements, the content of the statésnand manner in which they misled the
plaintiff, and what benefit the defendaygined as a consequee of the fraud.”

In re Theragenic€orp. Sec. Litig.105 F. Supp. 2d 1342, 1347 (N.D.Ga. 2000)

(citing Brooks v. Blue Cross and Blue Shield of Fla., |1d6 F.3d 1364, 1371

(11th Cir.1997)).



In Georgia, to adequately pleadlaim for fraud, including fraudulent
inducement, a plaintiff must allege: (i) a false representation; (ii) scienter; (iii)
intent to induce the plaintiff to act orfrain from acting; (iv) justifiable reliance;

and (v) damage proximately caasby the representation. SkAllah v. Schoen

243 Ga. App. 402, 404, 58L.E.2d 778, 780 (2000).
2. Analysis

The Court finds no plain error in tiMagistrate Judge’s conclusion that the
Plaintiffs’ fraud claim is required to besihissed. The Defendants cannot be held
liable for any misrepresentations madeimigithe loan origination process because
the Defendants did not participate in thr@gination of the loan. Plaintiffs’
generalized fraud allegationgyerding the transfer of &éir mortgage to the Loan
Trust administered by Defendant Detmsdank fail to specify when the
misrepresentations were made, who mademisrepresentations, or provide any
other details about the ajjed misrepresentations. For these reasons, the fraud
claim also fails to meet éhheightened pleading stamds of Rule 9(b) of the
Federal Rules of Civil Procedure. T@eurt thus finds no plain error in the
Magistrate Judge’s recommendation thatrRitis have failed to plead a claim for
fraud with the specificity and particularligat Rule 9(b) of the Federal Rules of

Civil Procedure demands.



D. Wrongful Foreclosure

Plaintiffs next claim that the Deafieants wrongfully foreclosed on their
home. On July 9, 201@)Jaintiffs received a noticef foreclosure which named
Select Portfolio Servicing as the los@rvicer and Deutsche Bank as the entity
authorized to negotiate regarding the load ds terms. (Compl. at 1 7-13). Itis
undisputed that no foreclosure sale hasrigiace in this case. Plaintiffs admit
that they are not current on theiatoobligations even though Plaintiffs
characterize their default as withheld payments “pending legal validation of
Defendants’ standing.”_(Icat § 13).

3. Legal Sandard

To support a claim for wrongful forexdure under Georgia law, a plaintiff

must establish that: (1) the foreclosingtpawes a legal duty to the plaintiff;

(2) breach of that duty; (3) a causal ceation between the breach of that duty and

the injury sustained; and (4) damagesdl Feet Refinishing, Inc. v. West Georgia
Nat'| Bank, 634 S.E.2d 802, 807 (Ga. Ct. A@f06). “A claim for wrongful
exercise of a power of sale under O.C.(8R3-2-114 can arise when the creditor

has no legal right to foreclose.DeGoyler v. Green Tree Serv., L1662 S.E.2d

141, 147 (Ga. Ct. App. 2008juoting Brown v. Freedmad74 S.E. 2d 73, 75

(Ga. Ct. App. 1996)).



4, Analysis
Plaintiffs failed to plead a cognizaldtaim based on wrongful foreclosure

because a foreclosure sale has not oedurfhomas v. Banof America, N.A,

No. 1-13-CV-2530-RWS, 2013 WL 5493389.*8t(N.D.Ga. Sep. 30, 2013).
Plaintiffs also cannot maintain a ewngful foreclosure eim because they
deliberately failed to make loan paymermtsd as a result, anyjury they alleged
to have sustained is a result of thmin decision to withhold payments on their

mortgage._Seklarvey v. DeutschBank Nat'l Trust Cq.No. 1:12-cv-1612, 2012

WL 3516477, at *2 (N.D. Ga. Aug. 12012) (“When the borrower cannot show
that the alleged injury is attributablettte lender’s acts or omissions, the borrower

has no claim for wrongful foreclosure.”); Hiage Creek Dev. Corp. v. Colonial

Bank 601 S.E. 2d 842 (Ga. Gapp. 2004) (plaintiff's injury was “solely
attributable to its own acts or omissions both before and after the foreclosure”
because it defaulted on the loan paymdaiked to cure the default, and did not
bid on the property at the foreclosure sale).

Even if the Complaint is liberallyterpreted as asserting a claim for
attempted wrongful forecloseythe claim is required toe dismissed. Under
Georgia law, a claim of attepted wrongful foreclosure requires a plaintiff to show

that the defendant made a “knowingdantentional publication of untrue and



derogatory information concerning thebtle’s financial ondition, and that

damages were sustained as a direct restifi®publication.”_Aetna Fin. Co. v.

Culpepper171 Ga. App. 315, 319 (1984); see dzwiruike v. Bank of New York

Mellon, No. 1:11-cv-4030-JEC, 2012 WL 39889 at *1-2 (N.D. Ga. Sept. 11,
2012) (dismissing attempted wrongful foreslire claim where “plaintiff makes no
plausible allegation that he was not in default and therefore a foreclosure notice
suggesting that he was could nds&y impugn the plaintiff's financial

condition”).

Here, Plaintiffs acknowledge thatethhave not paid amounts due on their
mortgage and have not shown that theas any untrue or derogatory information
in any foreclosure notice that was sefihe Court finds no plain error in the
Magistrate Judge’s finding and recommenalathat Plaintiffs have failed to allege
a wrongful foreclosure clairor attempted wrongful foreasure claim.

D. Plaintiffs’ Other State Law Claims

Plaintiffs assert additional conclusailegations to support state law claims
of fraudulent assignment, quiet title, slandétitle, emotional distress, and unfair
business practices. The Magistrate Judged that Plaintiffs do not have standing
to challenge the assignment of their moggaote to the Loan Trust administered

by Deutsche Bank because Plaintiffs were not a party to the assignment contract.
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With respect to Plaintiffs’ quiet title claim, the Magistrate Judge found that
Plaintiffs did not allege that the loan hlaglen paid in full or that the mortgage note
or security deed was the product of femg The Magistrate Judge further found
that while Plaintiffs accused the Datiants of slandering their title, their
Complaint did not properly identify any egific false statements made by the
Defendants, and their Comamt did not plead any sgial damages sustained by
the Plaintiffs.

The Magistrate Judge also found thairtiffs failed to assert claims for
emotional distress and unfair business practices because they failed to identify any
extreme or outrageous conduct, physicalriegior any specific business practices
that would violate the Georgia Businesadlices Act. The Court finds no plain
error in the Magistrate Judge’s recommdation that these remaining state law
claims be dismissed.

E. Leave to Amend

Prior to dismissal of a claim filed bypao se party, a district court should
afford that party an opportunity to amentiere a more carefullgrafted complaint

might state a claim upon whichlief could be granted. Sd&aylor v. McSwain

335 F. App’x 32, 33 (11th Cir. 2009grror to dismiss complaint bypao se

litigant with prejudice without first givinghe plaintiff an opportunity to amend the
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complaint if a more carefully drafted coamt might state a claim). The Court
agrees with the Magistrate Judge’s cosmu that Plaintiffs’ claims are without

merit, and that amendm&would be futile. Seél.; see alsddall v. United Ins. Co.

of Am., 367 F.3d 1255, 1262-63 (11th C2004) (citing_Foman v. Davi871 U.S.

178, 182 (1962)). Plaintiffs have not,dacannot, state a vilbclaim against
Defendants, and their claimsearequired to be dismissed.
[Il. CONCLUSION

Accordingly, for the foregoing reasons,

ITISHEREBY ORDERED that the CourADOPT S Magistrate Judge
Gerrilyn Brill’'s Final Rgport and Recommendation.

IT ISFURTHER ORDERED that Defendant Deutsche Bank’s Motion to
Dismiss and Defendant MERS’s Motion to Dismis&RANTED.

IT ISFURTHER ORDERED that Plaintiffs’ Complaint i1 SM|SSED
WITH PREJUDICE.

SO ORDERED this 12th day of December 2013.

Witk . M-
WILLIAM S. DUFFEY, JR.
UNITED STATES DISTRICT JUDGE
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