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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

JENNIFER CHAVEZ,
Plaintiff,
V. 1:13-cv-312-WSD-JCF

CREDIT NATION AUTO SALES,
INC. f/k/a SYNERGY MOTOR
COMPANY,

Defendant.

OPINION AND ORDER

This matter is before the Court on §strate Judge J. Clay Fuller’s Non-
Final Report and Recommendation [ZAR&R”) on Defendant’s Motion to
Dismiss [6].
l. BACKGROUND

A.  Procedural History

On March 13, 2013, Plaintiff Jennif€@havez (“Plaintiff”) filed this action
alleging sex discrimination against her former employer Defendant Credit Nation
Auto Sales, Inc. f/k/a Synergy Mot@ompany (“Defendant”). In her First
Amended Complaint [9], Plaintiff allegehat she is a transsexual and that, on

January 11, 2010, Defendant termindted because of anus based on her
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gender identity and expression, in violatairlitle VIl of the Civil Rights Act of
1964.

On February 25, 2013, Defendaited its Motion to Dismiss on the ground
that Plaintiff failed to exhaust her admstrative remedies under Title VIl because
she failed to file a timely charge discrimination with the Equal Employment
Opportunity Commission (“EEC”). On April 29, 2013Magistrate Judge Fuller
issued his R&R recommending that tletion to Dismiss be denied. The
Magistrate Judge found that Plaintiff falleo submit a charge within the statutory
time period, but he concluded that, or tturrent record before the Court,
Plaintiff's charge still may have bedéimely based on equitable tolling.

Plaintiff objects to the Magistrate Judge’s finding that she failed to file a
charge within the statutory time periobeither party objects to the Magistrate
Judge’s finding that equitable tolgrmay apply to Plaintiff’'s charge.

B. Relevant Facts

On January 12, 2010, the day after she fwad, Plaintiff went to the EEOC
office in Atlanta. (Pl.’s Ex. 2 [10-2] 1 L.Plaintiff told an investigator that
Defendant fired her because of her sed tinat she wanted the EEOC to take
action against Defendant. (fff 3—4.) Plaintiff gave the investigator two

documents: (i) a “Separation Notice,” arGeorgia Department of Labor form,



from Defendant stating that Plaintiffas terminated odanuary 11, 2010 for
“[s]leeping while on the clock on commatime” (the “Separation Notice”); and
(i) handwritten notes taken by Plaintdéscribing a meeting, on November 24,
2009, in which Plaintiff and Defendantsvner discussed Plaintiff's transition
from male to female and Bendant’s owner’s allegedgaest that Plaintiff not
wear certain feminine clothing when cargito and leaving work (the “November
Meeting Notes”). (1dY 4, apps. A, B.) After coafring with her supervisor, the
EEOC investigator told Plaintiff that sttould not file a complaint because her
“transgender” status was not proted from discrimination._(1dlf 6—7.) Plaintiff
left the EEOC office without haviniged a formal complaint. (Sed. | 8.)

In September 2010, after hearing neesorts about transgender individuals
filing complaints with the EEOC, Plaintiff nerned to the EEOCffice in Atlanta.
(Id. 1 10.) She told an investigator tishe had suffered disamination and wanted
the EEOC to take action against Defemigland she gave the investigator the
Separation Notice and the Nowber Meeting Notes._(1dIf 11-12.) The
investigator told Plaintiff that she could not file a complaint and turned her away.
(Id. 11 14-15))

On April 25, 2012, after again hearing news reports about transgender

individuals filing complaints with the EEQ®Iaintiff returned to the EEOC office



in Atlanta. (1d.11 19.) She requested to feomplaint against Defendant, and
on this occasion she was permitted to do so. f(2D.}

1. DISCUSSION

A. Legal Standards

1. Review of a Magistrateudige’s Report and Recommendation

After conducting a careful and cofafe review of the findings and
recommendations, a district judge magem, reject, or modify a magistrate
judge’s report and recommendatia28 U.S.C. § 636(b)(1) (Supp. V 2011);

Williams v. Wainwright 681 F.2d 732, 732 (11th Cir. 1982) (per curiam). A

district judge “shall make a de novo deteration of those portions of the report
or specified proposed findings or recommdations to which objection is made.”

28 U.S.C. § 636(b)(1). If no party has etted to the repoend recommendation,

' On May 10, 2012, the EEOC dismissed Riéfis complaint as untimely. (Am.
Compl. [9] T 16.) On Plaintiff's requeshe EEOC reconsidered the decision, and
on November 14, 2012, the agency affirmed its decision.f{1d.8-20.) Plaintiff
then sought review by the Chair of the EEOC. {I@1.) On December 19, 2012,
the Chair denied Plaintiff’'s request fi@view because she determined that the
claim would be required to be dismissed on the merits.(®2; Pl.'s Ex. 1 app.
C, Ex. 2[10-1] at 18-19.) Plaintiff appedp argue that the Chair’'s denial letter
constitutes the EEOC'’s determination that charge was timely. The Court
disagrees. The letter denies further revadithe agency’s dismissal of the claim
on the ground that, even if the claim wasely, it would be subject to dismissal
on the merits.



a court conducts only a plain error reviefithe record._United States v. Slay4

F.2d 1093, 1095 (11th Cir. 1983) (per curiam).

2. Motion to Dismiss

On a motion to dismiss pursuant tol&®u2(b)(6) of thd-ederal Rules of
Civil Procedure, the Court must “assuthat the factual allegations in the

complaint are true and give the plaifi the benefit of reasonable factual

inferences.”_Wooten v. Quicken Loans, 826 F.3d 1187, 1196 (11th Cir.
2010). Although reasonable infereneee made in the plaintiff's favor,

“unwarranted deductions of fact’ are notaitted as true.” Adana v. Del Monte

Fresh Produce, N.A416 F.3d 1242, 1248 (11th C2005) (quoting S. Fla. Water

Mgmt. Dist. v. Montalvo 84 F.3d 402, 408 n.10 (1996))he Court is not required

to accept conclusory allegationscilegal conclusianas true. Seg&m. Dental

Ass’n v. Cigna Corp.605 F.3d 1283, 1290 (11th Cir. 2010) (construing Ashcroft

v. Ighal 556 U.S. 662 (2009); Bell Atl. Corp. v. TwombB50 U.S. 544 (2007)).

“To survive a motion to dismiss, aroplaint must contain sufficient factual
matter, accepted as true, to ‘state a clamelief that is plausible on its face.”
Igbal, 556 U.S. at 678 (quoting TwombI§50 U.S. at 570)). Mere “labels and

conclusions” are insufficient. TwomhgI$50 U.S. at 555. “Alaim has facial

plausibility when the plaintiff pleads faciusontent that allows the court to draw



the reasonable inference that the defendalmble for the misconduct alleged.”
Igbal, 556 U.S. at 678 (citing TwomhIl$50 U.S. at 556). This requires more than
the “mere possibility omisconduct.”_Am. Dentalb05 F.3d at 1290 (quoting

Igbal, 556 U.S. at 679). The well-pled alléigas must “nudge([] their claims
across the line from conceba to plausible.”_Idat 1289 (quoting TwombJy650

U.S. at 570).

B. Analysis

1. Plaintiff’'s Objections

Plaintiff does not dispute that, befdikng this Title VII action, she was
required to exhaust her administratiremedies by filing a “charge” of

discrimination with the EEOC within 18fays of her termination. See, el &R

Block E. Enters. v. Morris606 F.3d 1285, 1295 (11thrC2010) (citing Wilkerson

V. Grinnell Corp, 270 F.3d 1314, 1317 (11th Cir@D) (“Before suing under Title

VI, a plaintiff must first exhaust her admstrative remedies. To do so, a plaintiff
must file a timely charge of discriminati with the EEOC within 180 days of the
last discriminatory act.” (citation omitted)A charge is required to “be in writing
and signed and shall be viezd.” 29 C.F.R. § 1601.@2012). The Magistrate

Judge found that Plaintiff's JanuamydaSeptember 2010 submissions to the EEOC

were not charges because they ot satisfy these requirements.



Plaintiff does not dispute that her submissions did not satisfy the verification
requirement of a charge. She objects thatMagistrate Judge did not find her
submissions to constitute a “sufficient’arige, to which her later verified charge
could relate back, under 29 C.F.R. § 1601.12(b) (the “Cure Provigion”).

Under Cure Provision,

a charge is sufficient whendQEEOC] receives from the person
making the charge a written statemsufficiently precise to identify

the parties, and to describengeally the action or practices

complained of. A chargmay be amended to curexhnical defects or
omissions, including failure to verify the charge, or to clarify and
amplify allegations made thereiliuch amendments and amendments
alleging additional acts whictoaostitute unlawful employment

practices related to or growing out of the subject matter of the original
charge will relate back to the date the charge was first received.

Id. 8§ 1601.12(b). The Cure Provision thusmpis a claimant teorrect technical
defects in an otherwise timetharge, including a failur® verify the charge. See

id.; Pijnenburg v. W. Ga. Health Sys., In255 F.3d 1304, 1307-08 (11th Cir.

2001). If the claimant’s original submissi suffers more thaa technical defect,
and is not itself recognizable as a “chatdiee Cure Provision does not apply. See

Pijnenburg, InG.255 F.3d at 1307-08. The question here is whether Plaintiff's

January and September 2010 submissiotisead&EOC wereecognizable as a

? There is no dispute that Plaintiff's Ab25, 2012, submission to the EEOC was a
verified charge.



charge.
A charge serves “two significant functions: (1) notification to the employer
that a discrimination charge has beedged with the EEOC;nal (2) initiation of

the agency’s investigation ofdlcomplaint.” _Pijnenburg, Inc255 F.3d at 1306;

seeEdelman v. Lynchburg CoJI535 U.S. 106, 115 (2002) (“A complaint to the

EEOC starts the agency down the réathvestigation, conciliation, and
enforcement, and it is no smallnigito be called upon to respond.”). A
submission qualifies as aaige when it manifests the claimant’s intent “to

activate these functions.” Wilkerson v. Grinnell Cof¥0 F.3d 1314, 1319-20

(11th Cir. 2001).

Plaintiff's January and Septemti010 submissions consisted of two
documents: the Separation Notice arel flovember Meeting Notes. The
Separation Notice states only that Ridi was terminated by Defendant for
“[s]leeping while on the clock on company tirhgPl.’s Ex. 2 app. A [10-2] at 7.)
The November Meeting Notes describm@eting, nearly two months before
Plaintiff's termination, between Pl#iff and Defendant’s owner._(Iépp. B [10-

2] at 12-15.) The Separation Notice anel lovember Meeting Notes do not state
that Plaintiff was terminated for a distinatory reason, and they do not manifest

Plaintiff's intent for the EEOC to investigate a charge of discrimination or to



inform Defendant of such a charge. $@enburq, Inc.255 F.3d at 1306

(holding that an EEOC intake questionnair@s not a sufficient charge because it
failed to notify the employer and failéd initiate an EEOC investigatiof) The
Court, having conducted ithe novareview, concludes that Plaintiff’'s submissions
were not a charge, and Plaintiff’'s objectiorthe Magistrate Judge’s finding that
Plaintiff failed to file a charge within 180 days is overruled.

2. Unobjected-to Recommendations

Neither party objects to the remaigifindings and recommendations in the

R&R, including that the current recordfbee the Court supports that Plaintiff's

® Plaintiff argues that she verbally regted that the EEOC take action on her
behalf when she submitted her Separatiotice and November Meeting Notes.
Because a charge, even untter Cure Provision, is required to be in writing, the
Court may consider only Plaintiff's written submissions. Ze€.F.R.

8§ 1601.12(b).

* Plaintiff also argues that Defendant has the burden to prove that Plaintiff did not
file a timely charge. TdaCourt does not reach tlasgument because there is no
factual dispute over the contentsRd&intiff’'s January and September 2010
submissions to the EEOC. Regardleswhich party has the burden of proof,
Plaintiff does not dispute that thecord on her exhausti is complete, and

Plaintiff agrees that, in JanuargdaSeptember 2010, sisubmitted only her
Separation Notice and November Meetingdéao the EEOC. The Court finds, as
a matter of law, that these documents aresaofitcient to constitute a charge. See
Bryant v. Rich 530 F.3d 1368, 1376 (11th Cir. 20@8)Vhere exhaustion . . . is
treated as a matter in abatement ancanadjudication on the merits, it is proper

for a judge to consider facts outside of the pleadings and to resolve factual disputes
so long as the factual disputes do detide the merits and the parties have
sufficient opportunity to develop a record.”).




April 2012 charge may have been timalgd by virtue of equitable tolling. The
Court does not find plain error in treeBndings and recommendations. See

Chappell v. Emco Mach. Works C®01 F.2d 1295, 1303 (5@ir. 1979) (holding

that equitable tolling of the period to fitecharge “is appropriate when the EEOC
misleads a complainant about the mataf his rightaunder Title VII™).
[11. CONCLUSION

Accordingly, for the foregoing reasons,

IT ISHEREBY ORDERED that Magistrate Judge J. Clay Fuller's Non-
Final Report and Recommendation [20ABOPTED. Defendant’s Motion to

Dismiss [6] iSDENIED.

SO ORDERED this 19th day of August, 2013.

Wiianm b, Mifan
WILLIAM S. DUFFEY. IR.
UNITED STATES DISTRICT JUDGE
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