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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

WILLIE MAE DAVIS,
Plaintiff, CIVIL ACTION FILE NO.
V. 1:13-CV-0788-JFK

CAROLYN W. COLVIN, Acting
Commissioner of Social Security,

Defendant.

FINAL OPINION AND ORDER

Plaintiff in the above-styled case brinpss action pursuant to § 205(g) of the
Social Security Act, 42 U.S.C. § 405(g), toahtjudicial review of the final decision
of the Commissioner of the Social Security Administration which denied her disabi
claim. For the reasorset forth below, the couU@RDERS that the Commissioner’s
decision b&REVERSED and that the case BEMANDED for further proceedings.
l. Procedural History

Plaintiff Willie Mae Davis filed applicons for a period of disability, disability
insurance benefits (“DIB”), and supplent@insecurity income (“SSI”) in June 2010,
alleging that she became disabled on N3Gy 2009. [Record (“R.”) at 24, 206-16,

269-70]. After her applications were denied initially and on reconsideration,
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administrative hearing was held on February 22, 2012. [R. at 24, 72-103]. [The
Administrative Law Judge (“ALJ”) issuealdecision denying Plaintiff's applications
on June 26, 2012. [R. at 21-35]. The Apls Council granted Plaintiff's request for
review of her SSI claim and issued atfadlly favorable decision on March 7, 2013,
finding that Plaintiff was disabled as of A, 2012, but not before that date. [R. at
1-7]. The Appeals Council denied Plaintiffesquest for review as to her DIB claim.
[Id.]. Plaintiff filed a complaint in thizourt on March 18, 2013, seeking judicial
review of the Commissioner’s final decision. [Doc. 3].
lI.  Statement of Facts

The ALJ found that Plaintiff Davis has a history of congestive heart failure,
hypertension, insulin dependent diadsetmellitus, right eye blindness, and
degenerative disc disease. [R. at 26lhough these impairments are “severe” within

the meaning of the Social Security regfidns, the ALJ found that Plaintiff does not

\V

have an impairment or combination of inmp@ents that meets or medically equals on:¢
of the listed impairments in 20 C.F.R. P&bd, Subpart P, Appendix 1. [R. at 26-27].
The ALJ found that Plaintiff has the residliuanctional capacity to perform sedentary
work with a number of limitations. [R. at 27]. Although Plaintiff was found to be

incapable of performing her past relevaatrk, the ALJ concluded that there are jobs
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that exist in significant numbers in thational economy that Plaintiff can perform.
[R. at 30]. As a result, the ALJ foundathPlaintiff had not been under a disability
since the alleged onset date. [R. at 31].

The ALJ’s decision [R. at 24-31] states thkevant facts of this case as modified
herein as follows:

The medical evidence in the record eefk that the claimant has a history of
poorly controlled diabetes mellitus since 1999. The claimant has complained
diabetic symptoms associated wittyperglycemia and pgheral neuropathy,
including foot pain and decreased visionas®tary to diabetic tenopathy. (Exhibits
5F, 8F, and 10F). She eventually urvdent right eye surgery in January 2012;
nevertheless, she suffers froight eye blindness. (Exhilill3F). The claimant has
been treated for hyperglycemia on multiple occasions, with blood sugar reading
to the 600’s. (Exhibit 10F). Despite these facts, the record reflects signific

noncompliance to prescribed medications including NovolLog, Starlix, Actc

Glimepiride, and Levemir. For example, in August 2009, it was noted that

claimant’s condition was “not well cawlled secondary to non-adherence” with
medication and diet. (Exhibit 8F). Hastory of noncompliance continues throughou

the record, with documentation in proggenotes dated Octali#009, May 2010, June
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2010, October 2010, and Febru264.1, to name just a feExhibits 4F, 5F, and 8F).
In December 2010, although the claimaeported compliance with prescribed
medications, she remained noncompliant v diet. At that follow-up visit, she
refused to remain for diabetes counsgli (Exhibit 9F). A progress note from
February 2011 shows that her condition reredifsub optimally controlled.” In fact,

the physician wrote that the claimant “doesse®m to be engaged in her medical care

1%

She has not been compliant with her prescribed regimen.” (Exhibit 9F).

In addition to diabetes mellitus symptaontise record also reflects complaints
of headaches, likely secondary to hypertensigtxhibit 8F). Aswith her diabetic
condition, the record reflects that thendition “was not well ontrolled secondary to
non-adherence” with her medication regimdixhibit 8F). Progress notes reflect
prescriptions for medications including tigoolol, Furesimide, and Diovan; however,
there is again a pattern of noncomptien For example, notes in October 2009
January 2010, May 201@Gnd June 2010 specifically mention noncompliance.
(Exhibits 4F, 5F, 8F, and 10F). The clamhbherself admitted in March 2010 that she
“occasionally misses her blood pseire medications.” Butélrecord suggests that her
noncompliance is more frequent than she has admitted. (Exhibit 10F). Notably, a

progress note in June 2011 states thiaeré& is a very gnificant problem with
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adherence to [prescriptions].(Exhibit 9F). The claimant has alleged that she i
noncompliant in part due onited financial resources.

The record also reflects that in ea2@10 the claimant was assessed with ne
onset congestive heart failure with symmpincluding shortness of breath and peda
edema. (Exhibits 5F, 8F, and 14F). ®hesented at the emergency room due to &

exacerbation in March 2010, July 201@daApril 2012. In April 2012, she was

admitted due to pulmonary edema. At ttiaie, it was again noted that the claimant

“has not been very compliant wither medication regimen.” (Exhibit 14F).
Nevertheless, on her last Ipiglization, it was noted that she continued to hav
preserved left ventricular ejection ftem. (Exhibits 5F, 9F, 11F, and 14F).
Beginning in February 2010, the claimagported low back pain that had been
occurring for a “couple of years.” (Exhil8F). She underwent x-ray studies of the
spine in March 2010, which showed modédsasevere degenerative disc disease §
T12-L1 and L4-5. (Exhibit 10F). Although the claimant testified that she w
prescribed a cane, thisnst corroborated by any of the medical records in evideng
Moreover, there are minimal eglaints of back pain in the record and no significan
treatment for this conditionShe has never presentedtoorthopaedic specialist for

further follow-up and has not been recommended for surgery.
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Morehouse Medical Associates prognestes dated September 15, 2009, refleg
an attempt by the claimant to have difity paperwork completed by the treating

physician. However, notes show thatphgsician “looked at pap&ork, patient does

not meet criteria on disability forms.” (Exhibit 8F at 30). Morehouse Medical

Associates progress notes indicate dlggthorms were “revewed and documented”
in February 2011, but they do raggpear to be part of the current record. (Exhibit 9F
A more recent medical statement provide@ctober 2011 by one of the claimant’s
treating physicians at Morehouse Medical Asates indicates that the claimant is nof
able to work in any capacity relativte her conditions of uncontrolled diabetes
mellitus, hypertension, and congestiveart failure. (Exhibit 12F).
Additional facts will be set forth as necessary during discussion of Plaintif]
arguments.
[ll. Standard of Review
An individual is considered to be disablif she is unable to “engage in any

substantial gainful activity by reason of angdically determinable physical or mental

impairment which can be expected to tegudeath or which has lasted or can be

expected to last for a continuous periochof less than 12 months[.]” 42 U.S.C. §

423(d)(1)(A). The impairment or impairments must result from anatomic
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psychological, or physiological abnormalities which are demonstrable by medic;
acceptable clinical and laboratory diagnotithniques and must be of such severit)
that the claimant is not only unable to do her previous work but cannot, conside
age, education, and workperience, engage in any othend of substantial gainful
work which exists in the national economy. 82dJ.S.C. 88 423(d)(2) and (3).
“We review the Commissioner’s decisiom determine if it is supported by

substantial evidence anddeal upon proper legsfandards.”_Lewis v. Callahah?25

F.3d 1436, 1439 (1Cir. 1997). “Substantial evideniemore than a scintilla and is

such relevant evidence as a reasonahieopewvould accept as adequate to support
conclusion.” _ld.at 1440. *“Even if the evidence preponderates against t
[Commissioner’s] factual findings, we muéfilam if the decision reached is supported

by substantial evidence.” Martin v. Sullive894 F.2d 1520, 1529 (1TCir. 1990).

“We may not decide the facts anew, reglethe evidence, or substitute our judgmen

for that of the [Commissioner].””_Phillips v. BarnhaB67 F.3d 1232, 1240 n.8 (11

Cir. 2004) (quoting Bloodsworth v. Heck]&03 F.2d 1233, 1239 (1LTir. 1983)).

“The burden is primarily on the claimattt prove that [s]a is disabled, and

therefore entitled to receive Social Secudisability benefits.” Doughty v. ApfeP45

F.3d 1274, 1278 (f1.Cir. 2001) (citing 20 C.F.R§ 404.1512(a)). Under the
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regulations as promulgated by the Commisgipadive step sequential procedure is

followed in order to determine whetheclaimant has met the burden of proving her

disability. SeeDoughty, 245 F.3d at 1278; 20 C.F.88 404.1520, 416.920. At step

one, the claimant must prove that she isamglaged in substantgainful activity._See
id. The claimant must establish at steyp that she is suffering from a severg
impairment or combination of impairments. $@eAt step three, the Commissioner
will determine if the claimant has shown that her impairment or combination
impairments meets or medically equals thieeda of an impairment listed in 20 C.F.R.

Part 404, Subpart BAppendix 1. _Se®oughty 245 F.3d at 1278; 20 C.F.R. 8§

404.1520, 416.920. If the claimant is able to make this showing, she will
considered disabled withoutrsideration of age, educati@md work experience. See
id. “If the claimant cannot prove the existe of a listed impairment, [s]he must prove
at step four that [her] impairment pret&fher] from performing [her] past relevant
work.” Doughty 245 F.3d at 1278. “At the fifth step, the regulations direct th
Commissioner to consider the claimant'sigeial functional capacity, age, education
and past work experience to determinesthler the claimant can perform other work

besides [her] past relevant work.”_Itf, at any step in #1sequence, a claimant can
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be found disabled or not disabled, the sequential evaluation ceases and further inquiry

ends._Se@0 C.F.R. 88 404.1520(a), 416.920(a).

V.

Findings of the ALJ
The ALJ made the following findings of fact:

The claimant meets the insured staiggiirements of the Social Security Act
through March 31, 2011.

The claimant has not engaged in saibi$al gainful activity since May 30, 2009,
the alleged onset date. (20 C.F.R. 88 404.1&%&k(., and 416.97 1t seq.).

The claimant has the following severe impairments: history of congestive h
failure, hypertension, insulidependent diabetes mellitus, right eye blindnes
and degenerative disc disea$20 C.F.R. 88 404.1520(c) and 416.920(c)).

The claimant does not have an impeant or combination of impairments that
meets or medically equals the sevedfyone of the listed impairments in 20
C.F.R. Part 404, Subpd?t Appendix 1. (2C.F.R. 88 404.1520(d), 404.1525,
404.1526, 416.920(d), 416.925 and 416.926).

The claimant has the residual functiorepacity to perform sedentary work as
defined in 20 C.F.R. 8804.1567(a) and 416.967(a). In addition, the claimal
is able to perform frequent pushing gndling and operation of foot controls.

The claimant requires a one-hour intersifflstand option. She is able to climb
stairs occasionally, but is unable tomb ladders. The claimant is able to
balance, kneel, crawl, stoop, and croocicasionally. She is able to handle
frequently with the left uppeextremity. Lastly, the claimant is restricted to
work that does not require fine/detailed vision, working around hazardd
machinery, at unprotected heights, or on vibrating surfaces.

The claimant is unable to performyapast relevant work. (20 C.F.R. 88
404.1565 and 416.965).
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7. The claimant was born on January 22, 1968, and was 41 years old, which is
defined as a younger individual age 18-dd the alleged disability onset date.
(20 C.F.R. 88 404.1563 and 416.963).

8. The claimant has at least a high school education and is able to communicate ir
English. (20 C.F.R. 88 404.1564 and 416.964).

9. Transferability of job skills is not nexial to the determination of disability
because using the Medical-Vocationaléduas a framework supports a finding
that the claimant is “natisabled,” whether or notéiclaimant has transferable
job skills. (SeeSSR 82-41 and 20 C.F.R. P4@4, Subpart P, Appendix 2).

10. Considering the claimant’'s agejueation, work experience, and residua
functional capacity, there are jobs thatist in significant numbers in the

national economy that the claimant can perform. (20 C.F.R. 88 404.1569,
404.1569(a), 416.969, and 416.969(a)).

11. The claimant has not been under aldigg, as defined in the Social Security
Act, from May 30, 2009, through the datetloé ALJ’s decision. (20 C.F.R. 88
404.1520(g) and 416.920(Qq)).

[R. at 26-31].

V. Discussion
At the first step of the sequential evation, the ALJ found that Plaintiff Davis

had not engaged in substahgjainful activity since Mag0, 2009, her alleged date of

disability onset. [R. at 26]. At the sew step, the ALJ found that Plaintiff has the

in

following impairments: a history of congestive heart failure, hypertension, insul

dependent diabetes mellitus, right eye blirsdnand degenerative disc disease. [R. at
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26]. Although Plaintiff’'s impairments wetsevere” within the maning of the Social

Security Regulations, the ALJ found at stifyee that Plaintiff did not have an

impairment or combination of impairmentatimeets or medically equals one of the

listed impairments in 20 C.F.Rart 404, Subpart P, Appendix [R. at 26-27]. Atthe
fourth and fifth steps, the ALJ found thalthough Plaintiff was wable to perform her
past relevant work as a housekeeper,edrior certified nurse’s assistant, she ca
perform other jobs that exist in significantmbers in the natioheaconomy. [R. at 30-
31]. The ALJ therefore concluded that Rtdf had not been under a disability since
her alleged onset date. [R. at 31].

A. Medical Source Opinions

Plaintiff argues that the ALJ’s decisishould be reversezhd remanded, and
the undersigned agrees. [Doc. 9]. Although the ALJ’s decision is for the most
supported by substantial evidence, Plaintiff correctly notes that the ALJ failed
evaluate or even reference a treatingrse opinion that Plaintiff was “unable to
work.” [Doc. 9 at 23; R. at 530]. The colinds that remand is warranted on the basi
of this error.

The relevant regulations provide that an opinion from a medical source th

claimant is “disabled” or “unable twork” is not a medical opinion. S0 C.F.R. 88

11
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404.1527(d)(1), 416.927(d)(1). Instead, it is an opinion on an issue reserved tc
Commissioner because it is an administrdiveing that is dispositive of a disability

case. _Sed&. Such an opinion is not entitled to any special significance. 28ee
C.F.R. 88 404.1527(d)(3), 416.927(d)(3). veeheless, Social Security Ruling
(“SSR”) 96-5p provides that “adjudicators stalways carefully consider medical
source opinions about any issue, includinghagis about issues that are reserved t
the Commissioner.”

In a progress note dated Februd8, 2011, a treating physician from
Morehouse Medical Associates stated ttability verification forms had been
“reviewed and documented.” [R. at 530T.he ALJ mentioned this notation, but
pointed out that the actual disability formsre/@ot included in the record. [R. at 29].
The February 2011 progress note alsduded an opinion from the treating doctor
stating that Plaintiff was unable to wadkie to blood pressure, elevated sugar, an
fatigue. [R. at 530]. The ALJ made no mention of this opinion.

The Commissioner argues that the A &rror was harmless because th¢

physician’s opinion was on a matter reserteetthe Commissioner and, therefore, was

not entitled to any weight. [Doc. 10 at 20h Lawton v. Comm’r of Social Security

431 Fed. Appx. 830 (1Cir. 2011), the Eleventh Ciriticonsidered but rejected a
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similar argument. The court wrote, $4or the Commissioner’s argument that Dr
Earls’s opinion that Lawtonould never return to work was an opinion on an issu
reserved to the Commissioner and, thus, was not entitled to any special weight
ALJ never said that he waejecting Dr. Earls’s opinion because it was not a medig
opinion.” Id.at 835. The court also explainedthwhile an ALJ is not permitted to
give a treating physician’s opinion on an issue reserved to the Commissic
controlling weight, he is reqgred to consider it.”_ld(citing 20 C.F.R. § 404.1527(e);
SSR 96-5p). Because there was no indicatiah the ALJ considered the treating
physician’s opinion, the Lawtonourt reversed the Commissioner’'s decision an
remanded the case. Id.

In the present case, the Februa@yl 1 progress note included an opinion fron
a treating source that Plaintiff was unatolevork. [R. at 530]. Although the opinion
was on a matter reserved to the Commissiathe ALJ was required to “carefully
consider” it. SSR 96-5p. The ALJ did natstthat she was rejecting it because it wa
a non-medical opinion; in fact, there is no indication from the ALJ’s decision that s
was aware of the opinion. “Although the Als not required to specifically refer to
every piece of evidence in thecord . . . , he is required to explain the weight h

afforded to obviously probative exhibits . . . .” Lawta@t81 Fed. Appx. at 835
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(citations and internal quotation marksiitted). Because a treating physician’s
opinion has probative value, even on anesgaserved to the Commissioner, the cour
finds that the ALJ erred in not considgey and explaining how much weight was

assigned to the Febmya2011 opinion._Se®cQueen v. Colvin2013 WL 3854485,

at *5 (M.D. Ala. July 25, 2013).

The ALJ’s failure to consider theeating physician’s opinion from February
2011 is significant because it is consistgith an October 2011 opinion from another
treating source at Morehouse Medical Ass@datThe ALJ noted that in the October
2011 report the treating physician opined tR&intiff is unable to work due to
uncontrolled diabetes mellitus, hypertensiamg congestive heart failure. [R. at 29,
595]. The ALJ stated that she gavestbpinion “little weght” because it was a
statement on an issue reserved to the Commissioffer.at 29]. But it is unclear
whether the ALJ would have given moreigld to the October 2011 opinion if she had
been aware that the February 2011 opinion was similar in nature.

The court also notes that the ALJ acamtdsignificant weight” to a September

2009 opinion from a Morehouse Medical Asstes physician who found that Plaintiff

The ALJ mistakenly wrote that the issue was one “reserved to the vocatig
expert.” [R. at 29].
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“does not meet criteria on disability formgR. at 29, 460]. Like the opinions dated
February 2011 and Octob2011, the September 2009 statement offered an opini

on anissue reserved to the Commissiombe ALJ wrote that shgave the September

2009 opinion significant weight because “it is consistent with the record that was

before the physician at the time.” [R.281]]. However, the ALJ did not offer any
specifics about why she found this opinion tabasistent with the record. [R. at 29].
With regard to the October 2011 opiniontstg that Plaintiff was unable to work,
there is no indication that the ALJ evaluhtehether the opinion was either consisten
or inconsistent with the record.

The court finds that the ALJ did not apphe proper legal standards. The ALJ
did not consider the February 2011 tregtphysician’s opinion, and the awareness O
this opinion may have altered the weighd &kiLJ gave to othaspinions. As a result,
the final decision of the Commissioner is nesesl and the case is remanded for furthe
administrative proceedings. Upon remand, the ALJ is instructed to consider
February 2011 opinion and explain hawach weight was assigned to it.

B. Plaintiff's Remaining Arguments

Although Plaintiff offers a number of additional arguments in support {

remand, the court finds that the render of the ALJ’s decision was supported by

15
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substantial evidence and waséd on proper legal standard®aintiff first contends
that the ALJ did not consider any of Pldfi's kidney disorders. [Doc. 9 at 9-14].
According to Plaintiff, the ALJ erred ifinding that Plaintiff's kidney impairments
were not severand in failing to take into account the resulting symptoms, such
diarrhea, the need to take frequdrathroom breaks, and edema. J[Id.The
Commissioner, however, asserts that PIEiwtas first diagnosed with kidney disease
in April 2012, which was two months after the administrative hearing a
approximately three years afteer alleged disability onsdate. [Doc. 10 at 7; R. at
621]. Plaintiff does not dispute this agsmr. [Doc. 11]. Furthermore, Plaintiff
acknowledges in her brief thihie medical records indicateat the diarrhea was likely
related to her diabetes, not kidney problems. [Doc. 9 at 11; R. at 351, 447].
Plaintiff testified at the hearing thiaér frequent bathrooivreaks were related
to her diabetes and that the doctomitid out something’s going on with my kidney.”
[R. at 84-85]. But there ino other indication from Plaintiff's testimony that she
experienced additional functional limitatioas a result of her kidney problems. Jid.
Plaintiff testified that she went to thetbeoom approximately 15 times per day. [R.
at 84]. This means that during an eight-hwarkday, or one-third of a day, Plaintiff

would need a bathroom break at lunch apdroximately four additional breaks. The
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ALJ asked the vocational expert (“VE”) at the hearing if additional four ten-miny
bathroom breaks would affect the jobs itiiged by the VE in response to the ALJ’s
hypothetical. [R. at 100]. The VE testifidtht four ten-minute breaks, for a total of
40 minutes out of day, would not preclude the identified jobs]. [Id.

Plaintiff contends that “the ALJreed [in] not finding Ms. Davis’ kidney
impairments severe.” [Doc. 9 at 12However, the Eleventh Circuit has held,
“Nothing requires that the ALJ must identift, step two, all of the impairments that

should be considered severe.&dily v. Comm’r of Social Securit$82 Fed. Appx.

823, 825 (11 Cir. 2010). “[T]he finding of any sere impairment, whether or not it
gualifies as a disability and whether or riotsults from a single severe impairment
or a combination of impairments that ttiger qualify as severe, is enough to satisf

the requirement of step two.” Jamison v. Boyw&t¥ F.2d 585, 588 (I'ICir. 1987).

Because the ALJ found that Plaintiff had a tn@mof severe impairments, the court
concludes that no error was committed winenALJ did not include Plaintiff’s kidney
problems among the list of severe impairments. [R. at 26].

Plaintiff next argues that the ALJ erred when she found that Plaintifi
credibility was in doubt due to her failureftlow prescribed treatment. [Doc. 9 at

14-18]. Plaintiff repeatedly cites to S8R-59 in support of her argument. [&i.14-

17
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16]. However, this ruling is not relevawotthe present case. SSR 82-59 provides,
part, “An individual who woud otherwise be found to hender a disability, but who
fails without justifiable cause to followgatment prescribed by a treating source whic
the Social Security Administration (SSA) deténes can be expected to restore th
individual’s ability to work, cannot by virtuef such ‘failure’ befound to be under a
disability.” Because the ALJ did not find that Plaintiff was otherwise under
disability, SSR 82-59 does not apply and thLJ was not required to determine
whether following prescribed treatment wotdgdtore Plaintiff’s ability to work. See

Mack v. Comm’r of Social Securit#20 Fed. Appx. 881, 883 (. Cir. 2011) (noting

agreement with Circuit courtghich “have held that the procedures mandated in SS
82-59 only apply to claimants who would atiese be disabled within the meaning
of the Act”) (citations and ternal quotation marks omitted).

Plaintiff also argues that the ALJolated Agency policy when she drew
inferences from Plaintiff’s failure to foll@ prescribed treatment without considering
her explanations, such as her lack of finah@sources and insuree. [Doc. 9 at 15-
17]. In evaluating Plaintiff’'s credibility, #tW/ALJ considered and discussed Plaintiff’s

non-compliance with prescribed treatmentisMnas proper. “The regulations provide

that refusal to follow prescribed meditaatment without a good reason will preclude

18
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a finding of disability.” _Dawkins v. Bower848 F.2d 1211, 1213 (Xir. 1988)

(citing 20 C.F.R. § 416.930(b)). If an ALJ relies primarily exclusively on a
claimant’s noncompliance in making theaision to deny benefits, then the ALJ is
required “to consider the claimant’s abilityafford the prescribed medical treatment.”

Ellison v. Barnhart355 F.3d 1272, 1275 (1LTir. 2003).

There is no indication that the ALJ irethresent case based her decision to def
disability benefits primarily or exclusively on Plaintiff's noncompliance. The AL
relied extensively on the record evidensuch as medical source opinions an
numerous treatment notes. Moreover, &vgls required to do, the ALJ considered
Plaintiff's claim that could not afford treaent, specifically noting that Plaintiff “has
alleged that she is noncompliampart due to limited finanal resources.” [R. at 28].
The ALJ offered an extensive discussiof the medical record, and it was not
improper for the ALJ to cite to the nemous statements made by medical source
noting Plaintiff's lack of compliance. Th&LJ pointed out that Plaintiff's “history of
noncompliance continues throughout the record” and that Plaintiff not only failegd
comply with prescribed mechtions, she did not follow prescribed diets. [R. at 2§
319, 347, 351, 360, 363, 370, 376, 432, 521, 525, 532682]., The ALJ noted that

on at least one occasion, Plaintiff refusecetoain for diabetes counseling. [R. at 28

19

vy

£S




AO 72A

(Rev.8/82)

532]. The ALJ also quoted a physician whoterthat Plaintiff “does not seem to be
engaged in her medical care.” JldPlaintiff's alleged lack of insurance and financial
resources does not excuse her noncomplianttediets, her refusal to remain for
counseling, and her lack of concern faer medical care. Furthermore, the ALJ
pointed out that “there are several sulx@disources of medidakatment in the local
community including Grady Health Systeand the claimant herself acknowledgec
that she has sought treatment there previougR."at 28-29]. In light of these facts,
the court finds that the ALJ did not err &rhshe considered Plaintiff's noncompliance
as part of the credibility determination.

Plaintiff contends that the ALJ edevhen evaluating her congestive hear
failure and diabetes. [Do®.at 18-24]. According to Rintiff, the ALJ’s residual
functional capacity (“RFC”) assessment didinotude Plaintiff’s limitations resulting
from her shortness of breath and pedal edsoah as the need étevate her legs and
take frequent rest periods. [ld Medical records refle¢hat Plaintiff complained to
treating sources of leg swelling, shortnegbreath, and fatigue. [R. at 343, 347-48

369, 433, 439, 458, 521]. The Commissioneegsphowever, that Plaintiff has failed

to identify any recommendation from a tregtisource to elevate her legs or take

frequent rest periodgDoc. 10 at 16]. The ALJ recognized that shortness of brea
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and pedal edema were symptoms of Plfiisttongestive heart failure and limited her
to sedentary work with a number of additibrestrictions. [R. at 27-28]. In addition,

the ALJ asked the VBt the administrative hearingtlie jobs identified in response

to the hypothetical questions would be prectuifithe individual needed to elevate her
legs at heart level or waist level at will during the workday. [R. at 100]. The \
testified that the need to elevate her egsild not preclude the identified jobs. |id.

For these reasons, the court finds that the ALJ did not commit error when
evaluated Plaintiff's functional limitatiomgsulting from herangestive heart failure
and diabetes.

Plaintiff's final argument is that the ALJ’'s decision is not supported K
substantial evidence because there aresmived conflicts between the testimony of
the VE and the Dictionary of Occupatidriatles (“DOT”). [Doc. 9 at 24-27]. In
support of her argument, Plaintiff cites38R 00-4p, which provigen pertinent part:

Occupational evidence provided lay VE . . . generally should be

consistent with the occupationalonmation supplied by the DOT. When

there is an apparent unresolved tichbetween VE . . . evidence and the

DOT, the adjudicator must elicit aasonable explanation for the conflict

before relying on the VE . . . Elence to support a determination or
decision about whether the claimant is disabled.
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SSR 00-4p. Thus, pursuant to SSR 00-4pAthekis required to kcit an explanation

from the VE “[w]hen there ian apparent unresolved conflietween VE . . . evidence

and the DOT.” Inthe presecase, the ALJ had no reason to believe that there was any

conflict between the VE’s testimony aride DOT. The VE testified at the
administrative hearing that a person vilik limitations described by the ALJ in the
hypothetical would be able to perform jolkich exist in significant numbers in the
national economy, such as silwa&re wrapper, buckle wireserter, and addresser. [R.
at 30-31, 96-102]. The VE relied on the D@formed the ALJ of the DOT codes for
each position, and explicitly stated that testimony was consistent with the DOT.
[R. at 99-102]. And as the Eleventh Cirdugts explained, “[T]h&E is an expert on

the kinds of jobs a person can perfomhjle the DOT simplyprovides generalized

overviews of jobs and not the specific regunents of a job.” Hurtado v. Comm’r of

Social Security425 Fed. Appx. 793, 795-96 (1Cir. 2011).

Given the fact that an impartial VE stdtthat her testimorwas consistent with
the DOT, the court finds that it would not hdeen apparent to the ALJ that there wa

any “unresolved conflict between VE .evidence and the DOT.” SSR 00-4p. Any

unresolved conflict also wawt apparent to Plaintiff's counsel, as the VE was not

guestioned about her testimony by counsel. [R. at 102]. The Seventh Circuit
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written, “Although the ALJ has@uty to question a VE aboahy inconsistencies with
the DOT and resolve thabeflict before relying on th¥E’s testimony, SSR 00-4p at
4, counsel has the responsibility for raisihg issue if the ALJ does not.” Buchholtz

v. Barnhart 98 Fed. Appx. 540, 546'{TCir. 2004); see alsdurtadq 425 Fed. Appx.

at 795 (“At her hearing, Hurtado did not ebj to the VE's testimony or qualifications,
offer any evidence controverting the VE'’s testimony, or even question the VE

Brown v. Astrue2012 WL 2979046, at *5 (M.D. Fla. Judp, 2012). In light of these

facts, the undersigned finds unpersuasive Plaintiff's argument that there w
unresolved conflicts between the DOT and the testimony of the VE.
VI. Conclusion

Although the ALJ’s decision is for the most part supported by substant

evidence, the court findsdahthe ALJ did not apply the proper legal standards whe

she evaluated the medical source opiniarike record. Itis, therefor§ RDERED

that the Commissioner's decision IREVERSED and that this action be
REMANDED pursuant to sentence four of 42 U.S.C. § 405(g) for furthg
administrative proceedings in accordanathwhe above discussion. The Clerk is

DIRECTED to enter judgment in favor of Plaintiff.
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IT IS FURTHER ORDERED that, in the event past due benefits are awarde

to Plaintiff upon remand, Plaintiff's attorney may file a motion for approval ¢
attorney’s fees under 42 U.S.C. 88 406(b) H3®3(d)(2) no later than thirty days after
the date of the Social Security letter sémtPlaintiff's counsel of record at the
conclusion of the Agency’s past-due biinealculation stating the amount withheld
for attorney’s fees. Defendant’s responsanif, shall be filed nkater than thirty days
after Plaintiff’'s attorney serves the motiom Defendant. Plaintihall file any reply
within ten days of service of Defendant’s response.

SO ORDERED, this 28" day of February, 2014.

/
dﬁ?ﬁdm 2

JANET F. KING

UNITED STATES MA TE JUDGE
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