Morris v. Carter

INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION
|SSAC MORRIS,
Petitioner,
V. 1:13-cv-899-WSD
WARDEN ALLEN CARTER,

Respondent.

OPINION AND ORDER

This matter is before the Court onti#ener’s “Motion to Alter or Amend
Judgment Pursuant to Federal Rule€wil Procedure Rule 59(e)” [14] and
“Motion[s] in Request for Traverse” [118]. The Court construes these filings as
Motions for Reconsideration of theo@rt's September 27, 2013, Order [12]
dismissing this action without prejudice.

I BACKGROUND

On March 20, 2013, Petitioner Issac MsrfiPetitioner”), an inmate at the
Autry State Prison in Pelham, Georgia, proceegitugse, filed a petition for
habeas corpus under 28 U.S.C. § 2254 (@=ition”), challenging his April 23,

2008, conviction for involuntary manslaughin the Superior Court of DeKalb

Doc. 21

Dockets.Justia.com


http://dockets.justia.com/docket/georgia/gandce/1:2013cv00899/192731/
http://docs.justia.com/cases/federal/district-courts/georgia/gandce/1:2013cv00899/192731/21/
http://dockets.justia.com/

County?

On April 18, 2013, the Magistrate Judgsued his R&R after reviewing the
Petition under Rule 4 of the Rules GovagSection 2254 Cases. The Magistrate
Judge recommended that the Petitiomlisenissed without prejudice because
Petitioner did not exhaust his state ¢caemedies. On May 2, 2013, Petitioner
filed objections to the Magistrate JugR&R. In his objections, Petitioner
asserted that the state court did not rule on his state habeas petition and argued that
this delay of more than one year wasuameasonable miscarrie@f justice that
warrants federal relief.

On September 27, 2013, the Court addghe Magistrate Judge’'s R&R and
dismissed the Petition without prejudicecause Petitioner did not exhaust his
state court remedies. The Cbheld that the delay did not rise to a level to excuse
Petitioner from exhausting his remedieshat state level, and that “the most
appropriate course for Petitier to challenge an unreasonable or abusive delay in

the processing of his state habeas petisdn seek a writ of mandamus in the

! On June 17, 2011, the Georgia CairAppeals affirmed Petitioner's 2008
conviction for involuntary manslaughter. Sderris v. State712 S.E.2d 130, 134
(Ga. Ct. App. 2011). Odanuary 11, 2012, Petitionelefl a state habeas petition
in the Superior Court of Mitchell Countyn the Petition, Petitioner raised the
same grounds for relief that h@sed in his state petition.




Georgia courts to compel the state habeas judge to rule on the petition[1{ee
at 5).

On October 21, 2013, Petitioner filacs “Motion to Alter or Amend
Judgment Pursuant to Federal Rules ofl®vocedure Rule 59(e)” [14]. On April
17, 2014, and again on April 23, 2014, Petigr filed his “Motion[s] for Request
in Traverse Pursuant to 28 U.S&2243” [17, 18]. Although largely
incomprehensible, construing lpso se filings liberally and as a whole, Petitioner
appears to challenge the Court’s ®epiber 27, 2013, Order on the grounds that
“for 5 of almost 7 years [P]etitioner fideen continuously litigating against his
unconstitutional confinement,” (s¢B4] at 2), and “[i]f a fourteen-month delay
(absent good reason) were [sic] routinelynpiesible, the function of the great writ
would be eviscerated.” (S¢E8] at 1). Petitioner “pngs this honorable Court will
order and schedule a traverse—expeditiously.”).(Id.

[I. DISCUSSION

A. Leqgal Standard

“A motion for reconsideration magdter final judgment falls within the
ambit of either Rule 59(e) (motion ttiexr or amend a judgment) or Rule 60(b)

(motion for relief from judgment or orde” Region 8 Forst Serv. Timber

Purchasers Council v. AlcocR93 F.2d 800, 806 n.5 (11th Cir. 1993). The Court




does not reconsider its orders as a matteoutine practice. LR 7.2 E., NDGa.
The Court’s Local Rules require the pastte file motions for reconsideration
“within twenty-eight (28) days aftemtry of the order or judgment.”_Id.
Petitioner seeks reconsideration pursuant to Rule 59(e). Motions for
reconsideration under Rule 59(e) app@priate only where there is newly-
discovered evidené®r a need to correct a marsiferror of law or fact. Sedood

v. Perdue300 F. App’x 699, 700 (11th Ci2008) (citing_PresEndangered Areas

of Cobb’s History, Inc. v. U.S. Army Corps of Eng’&l6 F. Supp. 1557, 1560

(N.D. Ga. 1995), aff'd87 F.3d 1242 (11th Cir. 1996)); Arth&00 F.3d at 1343
(“The only grounds for granting [a Rul®] motion are newly-discovered evidence

or manifest errors of law dact.”); Jersawitz v. People TW1 F. Supp. 2d 1330,

1344 (N.D. Ga. 1999).

2 Evidence that could have been disered and presented on the previously-

filed motion is not newly discovered. Saghur v. King 500 F.3d 1335, 1343-44
(11th Cir. 2007); see alddays v. U.S. Postal Seni22 F.3d 43, 46 (11th Cir.
1997) (“We join those circuits in holdingahwhere a party attempts to introduce
previously unsubmitted evidence on a motiomeconsider, the court should not
grant the motion absent some showirgf thhe evidence was not available during
the pendency of the motion.”).

3 Motions for reconsideration undeule 60(b) are appropriate only where

there is “mistake, inadvertence, surpriseexcusable neglect,” newly discovered
evidence, fraud, a void judgment, or a judgrthat has been satisfied or is no
longer applicable. FedR. Civ. P. 60(b).



A motion for reconsideration should not be used to present the Court with
arguments already heard and dismisseth offer new legal theories or evidence
that could have been presentedha previously-filed motion. Se&rthur,

500 F.3d at 1343; O’'Neal v. Kennam858 F.2d 1044, 1047 (11th Cir. 1992);

Bryan v. Murphy 246 F. Supp. 2d 1256, 1259 (N.D. Ga. 2003); seeJaises v.

S. Pan Servs450 F. App’x 860, 863 (11th Cir. 2012) (“A motion to alter or

amend a judgment cannot be used to ralidgld matters, raise arguments, or
present evidence that couldve been raised prior to the entry of judgment.”);

Pres. Endangered Ared&xl 6 F. Supp. at 1560 (“A motion for reconsideration is

not an opportunity for the moving partgdatheir counsel to instruct the court on
how the court ‘could have done it betteretfirst time.”). Whether to grant a
motion for reconsideration is within thewusd discretion of the district court. See
Region 8 993 F.2d at 806.

B. Analysis

The Court dismissed Petitioner’s actisecause he has not exhausted his

state court remedids“To allow simultaneoufederal and state habeas

4 Under Rule 4, “[i]f it plainly apears from the petition and any attached

exhibits that the petitioner is not entitledr&dief in the district court, the judge
must dismiss the petition.” A districburt may not grarttabeas relief unless

(1) the petitioner “has exhausted the remedieslable in the courts of the State”;
(2) “there is an absence of available Starrective process”; or (3) circumstances
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proceedings would offend the principlesocoimity that form the basis for the

exhaustion requiremeit Brown v.Walker No. 1:09-cv-2534-WSD, 2010 WL

3516820, at *1 (N.D. Ga. Aug. 31, 201@)ting Horowitz v. Wainwright709

F.2d 1403, 1404 (11th Cir. 1983) (per curiam)).

In his Motion for Reconsideration, Petitioner appears tdaige, as he has
before, that a delay of “5 of almb7 years [where] Petitioner has been
continuously litigating against his uncaitigtional confinement” constitutes an
abusive delay in the processinghi$ state habeas petition. (24] at 2).

“A federal habeas petitioner need mait until his state petition[] for relief
[is] exhausted, if the staicourt has unreasonably or without explanation failed to

address [the] petition[] for relief.”_Hollis v. Davi841 F.2d 1471, 1475 (11th Cir.

1991), cert. deniedb03 U.S. 938 (1992). There is no single standard for
evaluating what constitutes anreasonable delay. Sele The Eleventh Circuit

has held that even past lengthy delays bejustifiable if the State is currently

exist that render such process ineffectivertect the rights of the applicant.” A
petitioner “shall not be deesd to have exhausted” the available state court
remedies “if he has the right under the laf the State to raise, by any available
procedure, the question presented8 U.S.C. § 2254(c). Finally, a petitioner
“shall not be deemed to haeghausted” the available state court remedies “if he
has the right under the law of the Stateaise, by any available procedure, the
guestion presented.” Idlo fully exhaust his state court remedies, a state habeas
corpus petitioner must seek a certifecaf probable cause from the Supreme Court
of Georgia after the denial of a sthibeas corpus petition. Pope v. Rich

358 F.3d 852, 854 (11th Cir. 2004) (per curiam) (citing O.C.G.A. § 9-14-52).

6



“moving forward” with the petitioner’s state proceedings. See, Slater v.

Chatman147 F. App’x 959, 960 (11th Cir. 2008ffirming dismissal for failure
to exhaust state remedies becaushpafih there was “some question as to why it
would take 14 months t@paoint [appellate] counsel” fqetitioner, his direct

appeal appeared to be “moving@rd” in state court); see al@batabee v.

Barrow;, No. 2:12-CV-00150-RWS-JCF, 2012 WI018193, at *3 (N.D. Ga. Dec.

10, 2012) (citing Rheuark v. Wad®10 F.2d 1282, 1283 (5th Cir. 1976))

(“Eleventh Circuit precedent recognizes ttat inordinate andnjustified delay in
the state corrective process may well leisuthe frustration of petitioner’s rights
and be such a circumstance as tals¥ that process ineffective.”); j@012 WL
7018193, at *5 (citing Slatef47 F. App’x at 960) (finding that “the passage of
time does not excuse [petitioner’s] failureeichaust his state court remedies fully
before filing [his] federal habeas petitiowhen his state habeas petitions appeared
to be “moving forward”).

In Hughes v. Staffordafter the state court conducted a hearing on the

petition for habeas corpus, the “proceedapgparently lay dormant” for eight (8)
years until the petitioner moved the stedeirt to act on his petition. 780 F.2d
1580, 1581-82 (11th Cir. 1986). The staburt then “promptly” denied the

petition on the merits, and, rather thaels review by the Georgia Supreme Court,



the petitioner filed his petitiofor federal habeas reliefAlthough the court agreed
that “the eight-year delay in the stateling on [the] habeas corpus petition should
not have occurred,” the court found thie state court norieeless acted on the
merits with prompt speed when [the petitioner] asked for a ruling.atlti582.

On that basis, “there [was] nothingitwlicate [the petitiong would not have
received an expeditious handling of b&ése by the Georgia Supreme Court [and]
the district court properly dismissealithout prejudice, [the] habeas corpus
petition for failure to exhaust state remedies.” Id.

Here, Petitioner’s claim of a five-yedelay is based on the total length of
time between his April 23, 2008, convamti and the March 20, 2013, filing of his
Petition in this action. The Georgia Court of Appeals affirmed Petitioner’s
conviction on June 17, 2011. On January 11, 2012, Petitioner filed his state habeas
petition. On September 10, 2012, theestadurt conducted an evidentiary hearing
on his petition, and Petitioneltdd a brief in support of his state habeas petition as
recently as November 22, 2012. While the three-year period between his
conviction and denial of his appealusexplained, the current delay is not as
prolonged as Petitioner asseaind it appears that Petitioner’s state proceedings are
“moving forward.” On the facts presentkdre, the Court finds that the fourteen

(14) month period between the filing Bétitioner's January 11, 2012, state habeas



petition, and his March 2@013, federal habeas figin—during which time the
state court conducted an evidentiagaring and Petitioner later submitted
additional briefing—is not an unreasonabliéday and does not rise to the level
required to excuse Petitionieom exhausting the remediasailable at the state
level. Sedlater 147 F. App’x at 960 (affirming dmissal for failure to exhaust
state remedies because, although these“a@me question as to why it would take
14 months to appoint [appellate] coundel’ petitioner, his dect appeal now

appeared to be “moving forward” in state court); see ldisghes 780 F.2d 1580

(“Although the eight-year delay in theagt's ruling on [the] habeas corpus petition
should not have occurred, the state toonetheless acted on the merits with
prompt speed when [the petitioner] askeada ruling and there [was] nothing to
indicate [the petitioner] would not havecesved an expeditious handling of his
case by the Georgia Supreme Court.”).

In its September 27, 2013, Order, eurt also stated that “the most
appropriate coursedf Petitioner] to challenge anr@asonable or abusive delay in
the processing of his state habeas petition sedloa writ of mandamus in the
Georgiacourts. . ..” ([12] at 5) (emphasiglded). In his Motions, Petitioner does
not assert, and it does not appear, thdtdsedone so. Because Georgia law allows

him to seek a writ of mandamus to comited superior court to rule on his state



habeas petition, Petitionerdaot exhausted all state redies available to him and

his Petition is required to be dismisdedthis additional reason. See, e.g.

Jackson v. Walke206 F. App’x 967, 969 (11th €i2006) (affirming dismissal

without prejudice for failure to exhaust state remedies where state habeas petition
was pending for two years without a ngi state court had not decided petition
within the period required by statuemd petitioner had not sought a writ of
mandamus; petitioner had not exhaustéd\ailable state remedies because
Georgia law allows him to seek a writmitndamus to compel state court ruling on
his habeas petition).

In his Motions, Petitioner asserts the same arguments that this Court
previously considered and dismissedtitie@mer does not allege the existence of
new evidence, or an intervening developmenchange in the law. Petitioner has
not presented any grounds upon whickupport granting him relief from the
Court’'s September 27, 2013, Order. Peti@r has not exhausted his remedies in
state court and this Court is not the proper forum for Petitioner to seek relief

regarding the alleged delay ingeessing his state habeas petifioFor these

> To the extent Petitioner’s filings here could be construed as seeking relief

from this Court to compel a decision on kiate habeas petition, “[flederal courts
have no jurisdiction to issue writs wfandamus directing a state court and its
judicial officers in the performance tfeir duties where mandamus is the only
relief sought.” _Se®ailey v. Silberman226 F. App’x 922, 924 (11th Cir. 2007)
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reasons, Petitioner’'s Motions for Reconsadem are required to be denied.

[11. CONCLUSION

Accordingly, for the foregoing reasons,
IT ISHEREBY ORDERED that Petitioner Issac Morris’s “Motion to Alter
or Amend Judgment Pursuant to FederdeRwof Civil Procedure Rule 59(e)” [14]

and Motions in Requestifdraverse [17, 18] areENIED.

SO ORDERED this 1st day of August, 2014.

Wi . Mt
WILLIAM S. DUFFEY, JR.
UNITED STATES DISTRICT JUDGE

(citing 28 U.S.C. § 1361 & Moye v. ClerDeKalb Cnty. Superior Coyrd74 F.2d
1275, 1276 (5th Cir. 1973))
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