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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

DIRECT RESPONSE PRODUCTS,
INC.,

Plaintiff,
V. 1:13-cv-0945-W SD

WILLIAM S. (SCOTTY)
RODERICK,

Defendant.

OPINION AND ORDER

This matter is before the Court Befendant William S. (Scotty) Roderick
(“Roderick”)’'s Motion to Dismiss [14]ad Motion to Compel Arbitration and Stay
Proceedings [15], and on Plaintiff Bot Response Products, Inc. (“Direct
Response” or “Plaintiff”)’'s Motion to Amend Complaint [19] .

I BACKGROUND

A.  Procedural History

On March 25, 2013, Direct Responged this action asserting against
Roderick a claim for a declaratory judgnt and claims for breach of contract,

tortious interference, breach of fidugiaduty, attorneys’ fees and punitive
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damages. On July 16, 2013, after filing answer, Roderick moved to dismiss the
Complaint under Federal Rglef Civil Procedure 12(b)(1),(3), and (6), on the
grounds that the Court lacks jurisdictiover this diversity action because the
amount in controversy does not exceed @J8, that venue is improper, and that
Plaintiff has failed to state a claim uponialnrelief may be ginted. Roderick
also moved to stay the cased to compel arbitrationTwo weeks later, on August
2, 2013, Plaintiff moved to amend its Complaint to provide additional factual
support for its claims.

B. Facts

Direct Response stagedesaevents for car dealerships and is compensated
for these services based on the numbeaod sold at eackvent. Tim Ball
(“Ball”) is the president and owner Biirect Response. drlerick worked for
Direct Response as an independentreatdr pursuant to an independent
contractor agreement (“IC Agreement”), iath Roderick entered into with Direct
Response on May 1, 2012. Roderick héleltitle of Regional Manager for
Plaintiff.

Roderick was responsible for matikeg Plaintiff's sales events to
dealerships. Plaintiff and Roderick agdeto split sales event earnings equally.

Direct Response alleges that Roderick deckss to Plaintiff's confidential and



proprietary information, including salésads, database cemits, and marketing
materials to perfornhis sales duties.

The IC Agreement contained sixamth non-compete, non-solicitation, and
non-disclosure provisions. Neer Roderick nor Direct Response has a copy of the
executed agreement, but agree that it onttezk Plaintiff submitted a copy of an
unexecuted IC Agreement with the Comptaand contends it is identical to the
one Roderick signed. Roderick camiis the agreement he signed had been
modified to specify it was void if Balas no longer the sole owner of Direct
Response or if Roderick was requireddport to someone other than Ball.

Plaintiff claims that on Decemb6r 2012, Roderick formed Turn Key
Promotions, LLC (“Turn Key”) to competwith Direct Response and that on
January 8, 2013, Roderick terminated his relationship with Plaintiff, allegedly
inducing other members of the Direct Resse sales team to join him at Turn
Key.

Plaintiff claims that Roderick violat the IC Agreement by competing with
Direct Response and soliciting those workiagDirect Response, and by using its
confidential business information in doieg. Direct Responseeks a declaratory
judgment that the non-compete, non-soliaitd non-disclosure provisions of the

IC Agreement are enforceable, and it assgdisns for breach of contract, tortious



interference, breach of fiduciary dusttorneys’ fees and punitive damages.
Direct Response alleges damsgethe amount of $829,500.

Plaintiff asserts that the Court hasisdiction over this matter under 28
U.S.C. § 1332, which provides that fededistrict courts “shall have original
jurisdiction of all civil actions where thmatter in controversy exceeds the sum or
value of $75,000, exclusive of interest awsts, and is between . . . citizens of
different States.” 28 U.S.C. § 1332(apirect Response is a Georgia corporation
with its principal place of business in R&lb County, GeorgiaPlaintiff alleges
that Roderick is a resident of Florida. The parties do not dispute that diversity
jurisdiction is the only asserted basis federal jurisdiction over this action.

[1.  DISCUSSION

A. Plaintiff's Allegations of Diversity

The Court first considersua spontewhether diversity jurisdiction exists
where Plaintiff, a Georgia citizeal|leges only that Roderick israsidentof
Florida. (See€Compl. § 2.)

Federal courts are courts of limitedigdiction, and thus a federal court
must take care to ensure that it has juctsoh for all cases that come before it.

Rembert v. Apfel213 F.3d 1331, 1333-34 (11th Cir. 2000). To that end, a district

court must always answer the questionvbkther it has subjechatter jurisdiction



to hear a case, even if a party does not raise the question of jurisdiction by motion.

Id.; Smith v. GTE Corp.236 F.3d 1292, 1299 (11thrCR001) (“[B]ecause a
federal court is powerless to act beyatsdstatutory grant of subject-matter
jurisdiction, a court must zealously insdihat jurisdiction exists over a case, and
should itself raise the question of subjedttar jurisdiction at any point in the
litigation where a doubt abopurisdiction arises.”).

“Citizenship for diversity purposes @etermined at the time the suit is

filed.” MacGinnitie v. Hobbs Grp., LL{CA20 F.3d 1234, 1239 (11th Cir. 2005).

“The burden to show the jurisdictionaltaof diversity of citizenship [is] on

the . . . plaintiff.” King v. Cessna Aircraft C&05 F.3d 1160, 1171 (11th Cir.

2007) (alteration and omission in origipéuoting_Slaughter v. Toye Bros.

Yellow Cab Co. 359 F.2d 954, 956 (5th Cir. 1966)).

In Travaglio v. American Express Cthe Eleventh Circuit recently held

that allegations of mere residence are insigfit to establish diversity jurisdiction.
No. 11-15292, 2013 WL 4406389, *2 (11th Cir. Aug. 19, 2013) (publication
pending). “Citizenship, not residence, is #tey fact that must be alleged in the
complaint to establish diversity for a natural person. Citizenship is equivalent to
‘domicile’ for purposes of diversity fisdiction. And domicile requires both

residence in a state and an intention to remain there indefinitely(inteknal



citations and quotation mes omitted.) _See alshm. Motorists Ins. Co. v. Am.

Emp’rs’ Ins. Co, 600 F.2d 15, 16 (5th Cir. 1979) (per curiam) (“When jurisdiction
is based on diversity of citizenship .the plaintiff's complaint must specifically
allege each party’s citizengh and these allegations m$tow that the plaintiff
and defendant are citizengdifferent states.”).

The Complaint here fails to show Roit&’s citizenship, and the Court is
not able to determine whether itshsubject matter jurisdiction over this
proceeding. As a result, the Court will legjuired to dismisthis action, unless
Plaintiff files an amended complaimi]eging sufficient facts to support the
Court’s jurisdiction, or sworn testimonyathprovides a factual basis for the Court

to determine it has jwidiction over this mattér.SeeTravagliq 2013 WL

4406389, at *2-3 (holding that court mussrdiss action for lack of subject matter
jurisdiction unless pleadings or “swd@revidence establishes jurisdiction).

The Court next considers Roderick’s oo to dismiss this action, pursuant
to Federal Rule of Civil Paedure 12(b)(1), for lack of subject-matter jurisdiction.

Roderick argues that Plaintiff failed sufeeitly to plead an amount in controversy

! Plaintiff also moves to amend its Comiptao add factual allegations in support
of its claims and to withdraw its claifar a declaratory judgment. Roderick did
not oppose Plaintiff's motion. TheoQrt has reviewed the proposed Amended
Complaint, and Plaintiff's Mon to Amend is granted.



that exceeds $75,000, as required in diversity cases.

B. Motion to Dismiss For Lack of Subject-Matter Jurisdiction

Rule 12(b)(1) of the Federal Rule Givil Procedure permits dismissal by
the Court for lack of subject-matter juriston. Fed. R. Civ. P. 12(b)(1).
Roderick argues that Direct Response thddequately to plead an amount in
controversy that meets the jurisdictibrequirements of 28 U.S.C. 8§ 1332(a), and,
because the Court does not have a liadiad that the amount in controversy
meets the statutory minimum, this action is required to be dismissed for lack of
jurisdiction.

1. Amountin Controversy in Diversity Cases

“In order to invoke a fedal court’s diversity jurisdiction, a plaintiff must

claim, among other things, that the@mt in controversy exceeds $75,000.”

Federated Mut. Ins. Co. v. McKinnon Motors, L1829 F.3d 805, 807 (11th Cir.

2003); se?8 U.S.C. § 1332(a). A plaintiff satisfies the amount in controversy

requirement by claiming a sufficient sum in good faith. St. Paul Mercury Indem.

Co. v. Red Cab Cp303 U.S. 283, 288, 58 S.Ct. 586, 590, 82 L.Ed. 845 (1938).

“While a federal court musif course give due credid the good faith claims of
the plaintiff, a court would be remiss in dbligations if it accepted every claim of

damages at face value, notteahow trivial the underlying injury.”_Diefenthal v.




Civil Aeronautics Bd.681 F.2d 1039, 1052 (5th Cir. 1982).

“Dismissal of a case brought und#8 U.S.C. § 1332 is proper where the
pleadings make it clear to gk certainty that the claims really for less than the

jurisdictional amount.”_Leond v. Enterprise Rent a C#t79 F.3d 967, 972 (11th

Cir. 2002) (quotation omitted). “Howevevhere jurisdiction is based on a claim
for indeterminate damages, the . . . ‘legaitainty’ test give way, and the party
seeking to invoke federal jurisdiction bears the burden of proving by a
preponderance of the evidence thatdlaém on which it is basing jurisdiction

meets the jurisdictional mimum.” Federated Mut. Ins329 F.3d at 807. “A

conclusory allegation . . . that the junisiibnal amount is satisfied, without setting
forth the underlying facts supporting suchaasertion, is insufficient to meet the
[plaintiff's] burden.” Sed.eonard 279 F.3d at 972 (quotation omitted)

(addressing removal from state court); see Besterated Mut. Ins329 F.3d at

809 (noting that a party’s mere speculatioat the amount in controversy met the
jurisdictional threshold did not ssfy its burden of proving beyond a
preponderance of the evidence tha@m at issuexceeded $75,000).
2.  Analysis
I Plaintiff's alleged damages

Direct Response asserts that Roderitk&ach of the IC Agreement caused



Plaintiff damages in exces$ $800,000. (Compl. { 48.)To support damages in
this alleged amount, Direct Response akeii@at Roderick induced other sales
managers, including Nik Thomas, Mark Ni@reg Foster, and Charlie Vitale, to
terminate their relationship with DireBesponse and to join Turn Key. (K 33,
39.) These individuals allegedly gented collectively, over $1.24 million in
sales for Direct Response in 2012. {[B3.) Plaintiff also asserts an unspecified
claim for contractual attorneyfes and punitive damages.
. Damages available for breach of IC Agreement

In Georgia, “[tihe damages recovemlibr breach of a restrictive covenant
are lost profits as well as the losscatomers, the loss of employees, and the
decreased value of the business progautghased in reliacon the covenant.
Indeed, it has been stated that recoverdaimages are simply all damages incident

to the breach.”_Ga.d@htracts Law and Litigatio8 8:13 (2d ed.) (quotations

omitted). In some circumesces, such as where employee wrongfully profits
from the use of information obtained frdns employer, the measure of damages

may be the employee’s unjust gainC&llmann on Unfair Comp., Tr. & Mon&.

16:22 (4th ed.).
Plaintiff here alleges that Rodekibreached the IC Agreement loyter

alia, soliciting Direct Response’s employees and inducing them to terminate their



relationship with Direct Response. Asesult, Plaintiff was denied the revenue
these employees generated. Plaimdiéges this amount was over $800,000 in
2012 — well above the jurisdictional minimurithese allegations are sufficient to
meet § 1332(a)’s jurisdictional amount regunent. Roderick’s motion to dismiss
this action for lack of subject-matterigdiction based on failure to meet the
jurisdictional amount requirement is denied.

C. Motion to Dismiss for Failure to State a Claim

Roderick next moves, pursuant to Ru&b)(6), to dismiss this action for
failure to state a claim upon weh relief can be granted.

The law governing motions to disssi pursuant to Rule 12(b)(6) is
well-settled. Dismissal of a complaintappropriate “when, on the basis of a
dispositive issue of law, no constructiontleé factual allegations will support the

cause of action.” Marshall County Bd.Bfluc. v. MarshalCounty Gas. Dist.

992 F.2d 1171, 1174 (11th Cir993). The Court acceptsetiplaintiff's allegations

as true, Hishon v. King & Spalding67 U.S. 68, 73 (1984), and considers the

allegations in the complaint in the light stdavorable to the plaintiff. Watts v.

Fla. Int'l Univ., 495 F.3d 1289, 1295 (11th Cir. 2007). Ultimately, the complaint

Is required to contain “enough facts to stidaim to relief that is plausible on its

face.” Bell Atl. Corp. v. Twombly550 U.S. 544, 570 (2007Y.0 state a claim to

10



relief that is plausible, the plaintiff mtplead factual content that “allows the
court to draw the reasonable inferetitat the defendant is liable for the

misconduct alleged.’Ashcroft v. Igbal 129 S. Ct. 1937, 1949 (2009).

“Plausibility” requires more than a “sheer possibility that a defendant has acted
unlawfully,” and a complainthat alleges facts that are “merely consistent with”
liability “stops short of the line betwegossibility and plausibility of ‘entitlement
to relief.” 1d. (citing Twombly, 550 U.S. at 557). “To survive a motion to
dismiss, plaintiffs must do more tharerely state legal conclusions; they are
required to allege some specific faat bases for those conclusions or face

dismissal of their claims.” Jackson v. BellSouth Telecon32 F.3d 1250, 1263

(11th Cir. 2004) (“[Clonclusty allegations, unwarranted deductions of facts or
legal conclusions masquerading asdagiil not prevent dismissal.”). When
considering a motion to dismiss, the dausrmally is required to limit itself to
consideration of the allegations of the cdanmt and any documents attached to it.
Fed. R. Civ. P. 12(b)(6).

Roderick argues that Plaintiff hasserted only conclusory allegations
without sufficient factual content to supparplausible claim forelief. Roderick,
however, discusses in detail the disputeds related to Plaintiff's breach of

contract claim. For instancBRpderick argues that hedhaause to terminate the IC

11



Agreement because Plaintiff failed to suggos sales efforts and that, for a period
of time, Roderick was required to reporistameone other than Ball. (Def. Mot. at
20.) Roderick argues these developtaealieved him of the non-compete and
non-solicitation provisions of the IC Agreemt, and that Ball and Roderick agreed
that they would simply “go their separate ways.” )(IdRoderick argues,
alternatively, that he did not compewith Direct Response or solicit its
employees. (Idat 21.) Essentially, Rodericksputes the facts alleged in the
Complaint. In considering a 12(b)(6) tram, the Court must accept as true the
allegations in Plaintiff's Complaint. HishpA67 U.S. at 73. The Court concludes
that Plaintiff alleged sufficient and plausifiactual content to support its breach of
contract claim, and Roderick’s motiond®miss for failure to state a claim is
denied’

D. Motion to Dismiss for Improper Venue

Roderick next moves, pursuant to RUb)(3), to dismiss the Complaint
for improper venue. 28 U.S. Section 1391, provides

A civil action may be brought in—

? Plaintiff's motion for leave to file ammended complaint indicates that Plaintiff
will allege additional facts to support itsaghs for tortious iterference and breach
of fiduciary duty. Because the Courtshgranted Plaintiff's motion to amend,
Roderick’s motion to dismiss those clairog, the basis of failure to state a claim
upon which relief can be gramukeis denied as moot.

12



(1) a judicial district in which any dendant resides, if all defendants are
residents of the State in wh the district is located;

(2) a judicial district in which a substantial part of the events or omissions
giving rise to the claim occurred, or @bstantial part of property that is the
subject of the action is situated; or

(3) if there is no district in whichn action may otherwise be brought as
provided in this section, any judicial district in which any defendant is
subject to the court’s personal jurisiibn with respect to such action.

28 U.S.C 8§ 1391. Federal Rule of Civilocedure 12(b)(3) allows a defendant to
move to dismiss an action for improper venWéhen venue is improper, a district
court shall dismiss the action or “if it betime interest of justice, transfer such case
to any district or division in which it could have been brought.” 28 U.S.C. §
1406(a). Whether to dismiss or transfewithin the discretion of the Court. See

Pinson v. Rumsfeldl92 F. App’x 811, 817 (11t@Gir. 2006);_ Naartex Consulting

Corp. v. Watt 722 F.2d 779, 789 (D.C. Cir. 1983).

Plaintiff argues that venue is proper under Section 1391(2) because a
“substantial part of the events” giving risePlaintiff's claim for breach of the IC
Agreement occurred in the Nbern District of Georgia. The Eleventh Circuit
held that, in considering whether vensi@roper under Séon 1391(2), “[o]nly
the events that directly givése to a claim are relevanAnd of the places where
the events have taken place, only thosations hosting a ‘substantial part’ of the

events are to be consideredl&nkins Brick Co. v. BremeB21 F.3d 1366, 1371

(11th Cir. 2003).

13



Roderick argues that when he executelIC Agreement, he was a resident
of Gwinnett County, Georgia, but that m®ved to Florida in March 2012, where
he has since resided. Roderick argues that the events that gave rise to this action
could not have occurred in this distrbecause the territory for which Roderick
was responsible as an independent cordratitl not include the State of Georgia,
and that any alleged breach of theA@reement did not occur in Georgia.

Plaintiff contends that the effeat$ Roderick’s alleged breach are
manifested in this judicial district, whePlaintiff is located, and that Roderick
received training and access to Plaintifftsfidential and propetary information
while he was present in AtlamtGeorgia. Plaintiff also argues that Article 13(f) of
the IC Agreement, which provides thig]ny and all civil actions regarding
[Direct Response] must be processetha State of Georgia, DeKalb County,
Georgia,” (Compl., Ex. A 1 13(f)), indicatésat the parties consented to venue in
this district and that the facts alleged supploat venue is proper in this district,
although Plaintiff does not object to tharisfer of to the Middle District of
Florida.

In determining whether vrie is proper, the Coud required to “focus on
relevant activities of the defendant, not of the plaintiff.” Jenk324 F.3d at

1371-72. In Jenkinghe Eleventh Circuit examinedhether venue was proper in a

14



case involving a claim for breach ohan-compete agreement, and rejected a
“minimum contacts”-style analysis of factothat did not have a close nexus to the
actual events that gave rise to thaird for breach. For example, the Jenldosrt
disapproved of considering where the aeli@nt had attendedaining classes, a

fact that was irrelevant to the allegadlation of a non-compete agreement. dd.
1372. Instead, the court examththe events that gaveeito the claim, including

(i) where the agreement was executedwhgre the agreement was intended to be
performed,; (iii) the location of the business the non-compete agreement was
intended to protect; and (iv) “most impantly,” where the conact was breached.
Id.

Here, the IC Agreement was execute@rorgia, where Defendant resided
at the time, and Direct Response, theess intended to be protected by the non-
compete provision of the IC Agreement|asated in DeKalb County, Georgia.
These factors militate in favor of venuetite Northern District of Georgia.
However, Roderick currently resides in Betersburg, Florida, and thus that is
where Plaintiff expects the non-competeeggnent to be performed. Florida is
also where Roderick is alleged tovkeébreached the non-compete agreement by

operating his competing buss® Turn Key. In light of the required focus on

Roderick’s relevanactivities, Jenkins321 F.3d at 1371-72, and considering that

15



the site of the alleged breach, the most important venue factor in this context, is in
the Middle District of Florida, the Courbaocludes that venue properly lies in that
judicial district, and not in the Northern District of Georgia.

To the extent Roderick moves the Caiardismiss this action for improper
venue, however, that motion is denid@laintiff has stated a claim upon which
relief can be granted, arige interests of justice gaire that this matter be
transferred to the Middle District of Fida. 28 U.S.C. § 1406(a). Once the Court
is satisfied that it has subject-matjierisdiction over this action, s&ection II.A
of this Ordersupra this case will be transferred.

E. Motion to Compel Arbitration

Having concluded that venue is not propethis judicial district and that
this action is required to be transfertedhe Middle District of Florida if the
requirement of federal subject-matter jurcsion are addressed, the Court declines
to reach Roderick’s motion to stay this action andaimpel arbitration because
that determination is best entrusted t® ttansferee court. Upon review of the
parties’ submissions, however, the Caxpresses its doubt that the arbitration
provision at issue is enforceable and oftkis evaluation to the transferee judge to

whom this action is assigned.

16



Roderick claims a provision of the ljreement requires arbitration. That
provision states:

Article 12: Arbitration

Use the standard “one shot” provision.
(as supplemented by the GeorBgiales of discovery, except
that the time for discovery shall be limited to a period of 90
days) then in force. The resutiEsuch arbitration shall be
conclusive and binding, prowad, however, that both parties
shall have the right to apply ocourt of competent jurisdiction
for equitable relief as is necessamypreserve and enforce their
rights under this Agreement.
(Compl., Ex. A, Art. 12 (boldface in yinal)) (the “Arbitration Provision”).
Roderick argues that this provision regsithis action to be stayed pending
arbitration of Plaintiff's claims.

Plaintiff first contends that the Arbitration Provision was not part of the
parties’ agreement, but ultimately conesdhat the provision was included in the
IC Agreement that Roderick signed. Ptdfrstates that the Arbitration Provision
was intended to be deleted. (Aug2013, Ball Decl. T 5 (“I had intended to
remove the arbitration provision before the contracts were signed by the [Direct
Response] salesmen. However, | accidly failed to delete the entire
provision.”)). Plaintiff then argues thatglsentence “Use the standard ‘one shot’

provision” appears only to be an instroctito include an arbitration clause and the

clause, in the form here, is not an enémable agreement to arbitrate and is not

17



binding.

Roderick submits an affidavit statingThe signed agreement | executed
with DRP [Direct Response] contained #ritration agreement as is included at
Article 12 in the document attached as BxhA to the Complaint. | initialed the
page containing the arbitration clause and intended to enforce the arbitration

provision.” (July 15, 2013, Roderick Decl.  4.)

1. Legal Standard on Motion to Compel Arbitration

The Federal Arbitration Act, 9 U.S.C. § 4 (“FAAYgdvances the strong
federal policy supporting aitbation agreements and Congress enacted it “to
relieve congestion in the cdsrand to provide partiegith an alternative method
for dispute resolution that would be speednd less costly than litigation.”

Ultracashmere House, Ltd. v. Meyé64 F.2d 1176, 1179 (11th Cir. 1981),

* The Federal Arbitration Act (“FAA”) provides:

A written provision in . . . a gdract evidencing a transaction
involving commerce to settle by arbitration a controversy thereafter
arising out of such contract or tiaction, or the refusal to perform
the whole or any part thereof, @n agreement in writing to submit to
arbitration an existing controversy arising out of such a contract,
transaction, or refusal, shall belid, irrevocable, and enforceable,
save upon such grounds as exist atda in equity for the revocation
of any contract.

9U.S.C. 8§82

18



abrogated on other grounds, I8outhland Corp. v. Keating65 U.S. 1, 15 n.9

(1984). In enacting the FAA, Congsesought “to reverse the longstanding
judicial hostility to arbitration agreements. and to place [these] agreements on

the same footing as other contsattEEOC v. Waffle House, Inc534 U.S. 279,

289 (2002); sealsoShearson/Am. Express v. McMaheal82 U.S. 220, 226

(1987) (federal courts should “rigorouswnforce agreements arbitrate”).
The Eleventh Circuit enforces tpslicy, noting “the Supreme Court has
commanded that ‘questions of arbitrability shbe addressed withhealthy regard

for the federal policy favoring arbitration.’tvax Corp. v. B. Braun of Am., Inc.

286 F.3d 1309, 1315 (11th Cir. 2002); see &mard v. Credit Solutions, In&G64

F.3d 1249, 1253 (11th Cir. 2009); Brandoopds, Sandall, Zeid&ohn, Chalal &

Musso, P.A. v. MedPartners, In812 F.3d 1349, 1357 (11th Cir. 2002).

The FAA provides that “[a] party aggred by the alleged failure, neglect,
or refusal of another to arbitrate un@ewritten agreement for arbitration may
petition any United States district court..for an order directing that such
arbitration proceed ithe manner provided for in suaelgreement.” 9 U.S.C. § 4.
In such cases, federal courts must dec¢gateway mattershvolving arbitration,
“such as whether the partieave a valid arbitration aggment at all or whether a

concededly binding arbitration clause applie a certain type of controversy” and

19



whether an agreement to arbitratemeonscionable or unenforceable. &zeen

Tree Fin. Corp. v. Bazz|®39 U.S. 444, 452 (2003);nlens v. First Am. Cash

Advance of Ga., LLC400 F.3d 868, 875-76 (11th Cir. 2005).

When determining whether to compebitration, “a court must analyze
whether (1) there is a valid written agreement to arbitrateh€issue is . . .
arbitrable under the agreement; and (3)phity asserting the claims has failed or

refused to arbitrate the claims.” Cale Gulfstream Aerspace Corp. (Caley,l)

333 F. Supp. 2d 1367, 1373 (N.D. Ga. 2004) (citing Lomax v. Woodmen of the

World Life Ins. Soc’y 228 F. Supp. 2d 1360, 1362 (N.D. Ga. 2002)).

The validity of an arbitration agreement is generally governed by the FAA
and such agreements have the same famdeeffect as other contracts under state

law. Caley v. GulfstrearAerospace Corp. (Caley Ji¥28 F.3d 1359, 1367-68

(11th Cir. 2005); se® U.S.C. § 2 (arbitration agreents are valid and enforceable
“save upon such grounds as exist at tawn equity for the revocation of the
contract”). A court must therefore look to state law to determine whether an
enforceable arbitration agreement exists.atdL368.

“The basic requirements for a bindiagntract under Georgia law are (1) a
definite offer and (2) amplete acceptance (3) foonsideration.”_Caley, B33 F.

Supp. 2d at 1374 (citing Moreno v. Stricklad®7 S.E.2d 90, 92 (Ga. Ct. App.

20



2002)). “Georgia law provides that mutyeibmises and obligations are sufficient
consideration to support a contract.” CaleyiR?8 F.3d at 1376.

2. Analysis

Plaintiff and Roderick do not disputeatithe IC Agreement is a binding and
enforceable contract. Neither partypwever, has a copy of the executed
document, and both parties argue thaftcibr@ract was modified in a manner that
suits their immediate interest in this litigat. Roderick alleges that the contract
was modified so that it would be voidDirect Response was controlled by, or if
Roderick were ever required report to, anyone otherah Ball. Direct Response
alleges that the arbitration provision was only accidentally included in the
document, and that the pias never intended to liund by it. Direct Response
further argues that the purported arbitrapoavision, as it is wtten, is incomplete
and insufficient to bind the parties besa it lacks any reference to the subject
matter to be arbitrated, the arbitratiolwgess particulars, including the method of
choosing an arbitrator, procedures and rtdgse used, or the scope of permissible
discovery, all of which Plaintiff contels are typically included in standard
arbitration provisions. (Pf6 Resp. Br. at 8.)

An arbitration clause does not needdetailed to be éorceable. See,

e.qg, Brown v. ITT Consumer Fin. Cor®11 F.3d 1217, 1221 (11th Cir. 2000)

21



(holding that a brief arbitration claus&s not too vague and was enforceable,
even when it stated only that “any dispbetween [the partieg]r claim by either
against the other” is subject to arbitratiofhe failure to designate an arbitration
company or a particular forum also is fatal to an arbitration provision. When
the parties to an arbitration agreemair@ unable to agremn an arbitrator, a
location for the arbitration, or the arlaitron company, theourt may step in and

resolve these issues. See,,&Sghulze & Burch Biscuit Co. v. Tree Top, In831

F.2d 709, 716 (7th Cir. 1987).

An arbitration clause, to be enforcegbiaust have sufficient specificity to
show what is to be arbitrated, even ifatlns required is mimnal. The Arbitration
Provision in the IC Agreement is namly non-specific but does not evidence an
agreement to arbitrate argsue or dispute. In Browthere was, at least, an
agreement between the pes “to arbitrate all digutes.” The Arbitration
Provision here simply is labeled “Arbitrati” but there is no indication of what the
parties agreed to arbitrate. The Araiton Provision is silent on the scope or

purpose of arbitration. It is possible tisaich content might have been included in

* Section 5 of the FAA provides a mecksn for appointment of an arbitrator
where “for any [ ] reason there shall be a &apsthe naming of aarbitrator. . . .”

9 U.S.C. 8 5. The Act also provides thedbon of the arbitration. Under 9 U.S.C.
8 4, “The hearing and proceedings, unslarth agreement, shall be within the
district in which the petition for an order directing such arbitration is filed.”
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the “one shot” provision, but that prowasi—whatever it might say--was not made
a part of the agreement. What mighté@&®een considered to be arbitrated—if
anything was in fact considered—simpyunknown. “[T]he purpose of Congress
[in enacting the FAA] . . . was to makebdration agreements as enforceable as
other contracts, but not more so. [T]hough the presumption in favor of
arbitration is strong, the law still reges that the parties actually agree to

arbitration before it will order them tolatrate a dispute.” Dreyfuss v. Etelecare

Global Solutions-U.S., Inc349 Fed. App’x 551, 552¢ Cir. 2009) (citations and

guotations omitted).

In light of the determination that veniseproperly in the Middle District of
Florida, the Court declines to rule on the motion to compel arbitration. It is
ultimately up to the transferee courtinterpret the Arbitration Provision.

1. CONCLUSION

Accordingly, for the foregoing reasons,

ITISHEREBY ORDERED that Defendant William S. (Scotty) Roderick’s
Motion to Dismiss [14] iDENIED.

IT ISFURTHER ORDERED that Plaintiff Direct Response Products,
Inc.’s Motion to Amend Complaint [19] GRANTED.

IT ISFURTHER ORDERED that Plaintiff file, or before November 15,

23



2013, an amended complaint or evideramnsisting of sworn testimony, that
identifies Roderick’s citizenship. Failute comply will result in this action being

dismissed for lack ofubject-matter jurisdiction.

SO ORDERED this 1st day of November 2013.

Witk b . Miar
WILLIAM S. DUFFEY. JR.
UNITED STATES DISTRICT JUDGE
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