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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION
ANGELANN STEPHENS,
Plaintiff,
v. 1:13-cv-978-WSD
ATLANTA INDEPENDENT

SCHOOL SYSTEM ak.a.
ATLANTA PUBLIC SCHOOLS,

Defendant.

OPINION AND ORDER

This matter is before the Coum Defendant’s Rule 12(b) Motion to
Dismiss [6] (“Motion to Dismiss”).
l. BACKGROUND

This case alleges discriminationdaretaliation under Title | of the
Americans with Disabilities Act arisinigom Angelann Stephmés (“Plaintiff”)
employment as a high school teacher it Atlanta Independent School System
(“Defendant” or “APS”). Dé&ndant filed its Motion to Dismiss on the grounds of
insufficient process, insufficient sece of process, and lack of personal

jurisdiction.
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On December 27, 2012, Plaintiff reeed a right to sue letter from the
United States Department of Justice —ilRrghts Division. The letter authorized
Plaintiff to bring suit within ninety (90) da of receipt of the letter. Eighty-nine
(89) days later, on March 26, 2013, Pldiritted her Complaint with this Court
(the “Original Complaint”). Plaintiflid not serve the Original Complaint on
Defendant. Ninety-nine (99) days aftee Original Complaint was filed, on
July 3, 2013, Plaintiff filed her it Amended Complaint (the “Amended
Complaint”) adding additiondacts and an additionabunt alleging retaliation
stemming from the sane®nduct alleged in th@riginal Complaint.

On July 12, 2013, one hundred and eight (108) days after the Original
Complaint was filed and nine (9) dagfier the Amended Complaint was filed,
Plaintiff served the Amended Complaint dmie Johnson, a paralegal in the APS
Office of General Counsel. Ms. Johnseas authorized to accept service of
process on Defendant’s behaDefendant was not eveerved with the Original
Complaint.

On July 31, 2013, Defendant filgd Motion to Dismiss. Although not
entirely clear from its submissions, Detlant offers the following argument in
favor of dismissal based on the languag®uole 15(a). Defendant claims that

there are three 21-day windows in whacplaintiff has an unqualified right to



amend a complaint: (i) 21 dagfier service of a compid, (ii) 21 days after
service of a responsive pleading when mnequired, and (iii) 21 days after
service of a motion under Rule 12(b), (e ®r Because Plaintiff did not amend
within one of these three 21-day windows, and otherwise did not get Defendant’s
consent or the Court’s approval to amend, Defendant argues the amendment should
not be recognized, and becatise Original Complaint was not served, this action
was not commenced withindgl®0 days of the right to sue letter. Defendant
concludes by arguing that this action is thus time-barred.

Defendant offers the additional argemt that Rule 4(m) of the Federal
Rules of Civil Procedure required Plaintiff serve the Original Complaint within
120 days from the date that the Origi@almplaint was filedand failure to serve
within this 120-day period requiresetiCourt to dismiss the case without
prejudice’

Plaintiff argues that the Amended Complaint supersedes the Original
Complaint, that it was served on Defendamig that it relates back to the Original

Complaint. Because the i@inal Complaint was filed within 90 days after the

! Defendant acknowledges that Rule 4gmvides that, in the event a plaintiff

fails to meet the 120-day service requirement, if Plaintiff “shows good cause” for
the service failure, “the coumust extend the time for service for an appropriate
period.” Sed-ed. R. Civ. P. 4(m). Defendaargues that Plaintiff cannot show
“good cause” for the Court to exercisediscretion to extend the time for service.
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right to sue letter was received, the tethbacked Amended Complaint is deemed
to be timely filed.

I1.  BACKGROUND

A. Legal Standard

Rule 12(b)(4) and Rule 12(b)(5) permdismissal for insufficient process
and insufficient service of press. Fed. R. Civ. P. 13(8), (5). In considering a
defendant’s motion to dismiss, the courteqais the plaintiff's allegations as true,

Hishon v. King & Spalding467 U.S. 69, 73 (1984), akdnsiders the allegations

in the complaint in the light most favoralitethe plaintiff. Watts v. Fla. Int'l

Univ., 495 F.3d 1289, 1295 (11th Cir. 2007).
B. Analysis
Rule 15(a)(1) of the Federal Rs of Civil Procedure provides:
A party may amend its pleading orm®a matter afourse within:
(A) 21 days after serving it, or
(B) if the pleading is one tavhich a responsive pleading is
required, 21 days & service of a responsive pleading or 21
days after service of a motiaamder Rule 12(b), (e), or (f),
whichever is earlier.
Fed. R. Civ. P. 15(a)(1). Thatis, Rul&(a)(1) allows for aendments as a matter
of course within a time frame that condes 21 days after service of the complaint

or any allowed responsive pleading or motion to dismiss under Rule 12(b)(e) or (f).

SeeFed. R. Civ. P. 15(a)(1). Defdant claims these 21-day windows are
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unambiguously based on the languagRute 15(a) including that the word
“within” applies to each window. Theommon meaning of “within” is “not

beyond a particular area, limit, or period of time.” S@enbridge Dictionary.

Thus, amendment as a matter of right eggp$0 long as an amendment is filed
“within,” or “not beyond,” 21 days of sere of a pleading, service of a responsive
pleading if required, or the filing of a mon under Rule 12(b)(er (f). Defendant
asserts that the Amended Complaint was not filed within any of these three
windows, and thus was not filed amatter of right. The Court agreesThe

addition of the word “within” when theule was amended in 2009 and the three
specific circumstances allowing an amemahinof a complaint as a matter of right

unambiguously outline when an amendmesan be made without the consent of

2 The 2009 amendment commentary provides the changes to Rule 15 were
intended to alter the time that the rightamend a pleading terminates. The 2009
amendments intended to resolve the déifee in the treatment of amendments
after the filing of an answer as oppdde other responsive filings, including
motions to dismiss. That is, “the rigistamend once as a n&tbf course is no
longer terminated by service of a responsive pleading.F8deR. Civ. P. 15
commentary; see alsoharles Alan Wright et alEederal Practeeand Procedure

8 1483 (3d ed. 2010) (“The reasons justifying the differing treatment between the
time allowed for amendments as of courden a responsive pleading is served in
contrast to when a motion served were never cleand produced some strange
results. Thus, Rule 15(a)(ijas rewritten in 2009 to eliminate that distinction.”).
Rule 15(a) is intended to recognize thghtiof a party to amend its pleading and
the right of the other party not be prejudiced by the amendment. S¢eght et

al., supra§ 1480.




the opposing party or the approval of the Court. Here, notiesé circumstances
existed when the Amended Complaint was filed—the Original Complaint had not
been served, an answer had not beereseand a Rule 12 motion had not been
filed. The Amended Complaint therefas@s not filed of right, and Plaintiff did
not have Defendant’s consent or the Court’s permission to file it. As a result it was
not an allowed pleading under Rule 15(a)(1).

The Court considers, however, the cansence of Plaintiff not seeking the
Court’s approval of the amendment befdreas made. Thgeneral purpose of
the 2009 amendments was toifitate amendment of pleadings, as of right, so long
as a defendant is not prejudiced by theadment. See Wright et al., supra
8 1480. The long-standing rule is that&kl5(a) amendments should be liberally
allowed. Seé-ed. R. Civ. P. 15(a)(2). There also is a long-standing rule that
amendments should be deemed to relate tmthke date of original complaints if
to do so would avoid the bar of applicable limitations period. Séed. R. Civ.
P. 15(c)(1). Ultimately it is the Courttiuty to apply procedural rules in a way
that advances justice. SEed. R. Civ. P. 1 (requirinipe Court to “construe[] and
administer[] [the Rules] to secure tlust, speedy, and inexpensive determination

of every action and proceeding).



Applying these considerations in thetteabefore the Court, the Court finds
that allowing the Amended Complaint as a pleading in this action will not
prejudice Defendant. Defendamés, after all, aware of &htiff's claims when the
Amended Complaint was served onlitthe Court does not allow the Amended
Complaint, Plaintiff’'s action would biearred by the requirement that Plaintiff
commence her ADA action 90 days after sle=need her right to sue letter. Had
Plaintiff served the Original Complaint she would have been allowed to amend it
as of right within 21 days of service within 21 days of Defendant’s answer or
Rule 12 motion, giving her a total of over 4Q/dd0 amend. Even if she sought to
amend outside these windows with the Amended Complaint at issue here, the
Court would have, as required, libdly granted a motion to amend.

Under the circumstances before the GadRlaintiff should not have to forfeit
the claims asserted in thease just because she sought to amend before serving her
Complaint, apparently not studying lRu5(a) closely enough to realize the
amendment required the Court’s revie@onsidering that the Amended
Complaint, had it been filed as of rightwith the Court’s onsent, would relate
back to the Original Complaint, andhse the law is well-established that the
amendment of a complaint generallyalbbwed even though the complaint was not

served, the Court determines that Amended Complaint should be allowed in



this case.

Rule 15(c) provides that amendmentsteslzack to the datef the original
pleading’s filing when “the amendment assextclaim or defense that arose out of
the conduct, transaction, or occurrendecst—or attempted to be set out—in the

original pleading.” Fed. RCiv. P. 15(c)(1)(B);_see alddayle v. Felix 545 U.S.

644, 659 (2005) (“[R]elationdrk depends on the existenof a common ‘core of

operative facts’ uniting the original and nevalyserted claims.”). In this case, the

® Defendant argues that LeonardStuart-James Co., In@42 F. Supp. 653 (N.D.
Ga. 1990), supports that service ofaanended complaint does not constitute
service of the original complaint, W was not itself gged. Defendant’s
reliance on Leonaris misplaced. In Leonarthe original complaint was filed on
September 11, 1989, but not servé@the amended compitd was filed on
December 7, 1989, and the defendarg served with it on February 14, 1990,
156 days after the original complaint wided. 742 F. Supp at 660. Under Rule
4(m), a defendant must be served with#® days after the complaint is filed.
Fed. R. Civ. P. 4(m) The court in Leonardoncluded that, while the amended
complaint was served within 120 days of its own filing, that service did not
constitute service within the 120 days after filing of the original complaint as
required by Rule 4(m). It 662. Leonardtands for the proposition that
amending a complaint does not extend theeR{m) time frame for service and
that the operative complaint must still bevesl within 120 days of the original
complaint’s filing. 1d; see als®el Raine v. Carlsqr826 F.2d 698, 705 (7th Cir.
1987) (“We do not believe, however, that the [amendment] started the 120 days
running again from the date when the aoed complaint wasléd.”). When an
amended complaint has superseded the @ligimmplaint, service of the original
complaint is not necessary. Jeleillips v. Murchison194 F. Supp. 620, 622
(S.D.N.Y. 1961) (“[S]erving a supersededmaaint with the summons was not a
proper service of process and [thmid] set[s] aside such service as
insufficient.”). Leonarddoes not apply here, espdlyidecause the Court decides
that the Amended Compid will be allowed.
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Amended Complaint added clarifying fa@nd an additional count of retaliation
arising out of the occurrences allegedha Original Complaint. The Amended
Complaint here assertsagins arising out of the “conduct, transactions, or
occurrences” set out in the Original Cdaipt, and thus th Amended Complaint
relates back to the date the Original Céaimt was filed. Asa result, this action
was filed within 90 days of Plaintiff’'s ceipt of her right to sue letter and this

action is deemed timelyled. See, e.gCaldwell v. Martin Marietta Corp.

632 F.2d 1184, 1187 (5th Cir. 1980).
1. CONCLUSION

Accordingly, and for the foregoing reasons,

ITISHEREBY ORDERED that the Amended Cortgint is allowed as a
pleading in this action and that it reda back to the Original Complaint.

IT ISFURTHER ORDERED that Defendant’s Motion to Dismiss [6] is

DENIED.

SO ORDERED this 22nd day of November, 2013.

Witk b . Mias
WILLIAM S. DUFFEY, JR.
UNITED STATES DISTRICT JUDGE




