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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

GWENDOLYN SNEED
Individually, and on Behalf of all
Similarly Situated Persons,

Plaintiff,

V. CIVIL ACTION FILE
NO. 1:13-CV-982-TWT

SEI/AARON'S, INC.

a franchisee of Aaron's, Inc.
doing business as

Aaron's Sales and Leasing,

Defendant.

OPINION AND ORDER

According to the Plaintiffs complain a computer she leased from the
Defendant was secretlygeipped with software thaallowed the Defendant to
remotely access the Plaintiff's private communications and information. The
Defendant seeks to dismiss the complaint, arguing that the Plaintiff has not alleged
that her privacy was actually invadeBecause the Plaintiff could not know at this
stage if the Defendant actually accessedpnwate information, the Defendant’s

motion to dismiss should be denied with o the Plaintiff's claims for invasion
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of privacy. However, the Plaintiff has nolied sufficient facts to state a claim for
intentional infliction of emotional distss, and that claim should be dismissed.
|. Background

The Plaintiff, Gwendolyn Sneed, leased a computer from Defendant
SEl/Aaron’s, Inc. (“SEI”). (Am. Comp 11 1, 32). The computer came with PC
Rental Agent ® pre-installed. That softwallows SEI to run “Detective Mode” on
its leased computers. Detective Mad@s like a spyware/malware program and
allows SEI to take photographs withe leased comput®r cameras, capture
keystrokes, take screen shots, and trdnek physical location of the computer.
Detective Mode can send upes on computer activity to SEI up to every two
minutes. (Idat {1 22-25). The Plaintiff allegdsat SEI has used Detective Mode on
all of its customers’ computers to caggypersonal information ranging from medical
records, private emails, satsecurity numbers, finan¢imformation, and personal
activities as seen through the computer’'s camera.ai ] 3, 35).

The Plaintiff seeks to represent aas3 on behalf of all the Defendant’s
customers. The Plaintiff alleges that SiBles not disclose to its customers that it
installs PC Rental Agent ® on its leassaimputers or that it uses the software’s
Detective Mode function to gatharformation about customers. (ldt § 30). The

Plaintiff brings claims for common law invasion of privacy/intrusion on seclusion,
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computer invasion of privacy under O.C.G8AL6-9-93(c), and intentional infliction

of emotional distress._(ldt {1 40-51). Her complaint was filed in state court on
March 5, 2013, the Defendaremoved the complaint to this Court on March 26,
2013, and the Defendant filed its motiondismiss on April 2, 2013. On April 9,
2013, the Court denied the Plaintiff's motion for mandatory injunctive relief or
alternatively to certify a class, without prejudice.

[I. Motion to Dismiss Standard

A complaint should be dismissed under Rule 12(b)(6) only where it appears that

the facts alleged fail to state a “plausibtlaim for relief._Ashcroft v. Igball29 S.Ct.

1937, 1949 (2009); Fed. R. Civ. P. 12(b)(8).complaint maysurvive a motion to
dismiss for failure to statecdaim, however, even if it Smprobable” that a plaintiff
would be able to prove those facts; evfethe possibility of recovery is extremely

“remote and unlikely.” _Bell Atlantic v. Twomb}y550 U.S. 544, 556 (2007). In

ruling on a motion to dismiss, the court maistept the facts pleaderthe complaint
as true and construe them in the lighist favorable to the plaintiff. Sd&guality

Foods de Centro America, S.A. v. Lafimerican Agribusiness Dev. Corp., S, A11

F.2d 989, 994-95 (11th Cir. 1983); see dismjuan v. American Bd. of Psychiatry

and Neurology, In¢.40 F.3d 247, 251 (7th Cir. 1994) (noting that at the pleading

stage, the plaintiff “receives the benefitimfagination”). Generally, notice pleading
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is all that is required foa valid complaint._Seleombard's, Incv. Prince Mfg., Inc.

753 F.2d 974, 975 (11th Cir. 1985), cert. dendetdt U.S. 1082 (1986). Under notice
pleading, the plaintiff need only give thefeledant fair notice of the plaintiff's claim

and the grounds upon which it rests. §eekson v. Pardy$51 U.S. 89, 93 (2007)

(citing Twombly, 127 S.Ct. at 1964).
[1l. Discussion

A. The Plaintiff's Claim for Invasion of Privacy

The Defendant argues that the Plaintitfaim for invasion of privacy must fail
because the allegations supporting that claim are only based upon information and
belief and because there are no credibégations that SEI actually obtained data
from the Plaintiff's computer. The Plaintdbunters that her allegations are sufficient
and that there is no way for her to knatvether SEI did in fact access her computer
without engaging in discovery.

The Plaintiff's invasion of privacy claim is based upon an intrusion into her
seclusion or other private affairs. “The intrusion aspect of this type of invasion of
privacy ‘involves a prying or intrusion, wdh would be offensive or objectionable to

a reasonable person.” Everett v. Goodl»@8 Ga. App. 536, 544 (2004) (quoting

Yarbray v. Southern Bell Tel. & Tel. Go261 Ga. 703, 705 (1991)). Here, the

Plaintiff alleges that the Defendant leasedomputer to hewithout informing her
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that the computer was equipped with s@iite that would llow the Defendant to
monitor the Plaintiff's activities. The Plaintiff further alleges that the Defendant
accessed financial informatigrersonal information, and evanages of the Plaintiff
at her computer. These are allegationgaiéntial intrusions on privacy that would
be “offensive or objectionable to a reasonable person.”idSee

The Defendant nevertheless insists thatPlaintiff's claim must fail because
the Plaintiff only alleges that, “[u]pon infomtion and belief, the Plaintiff’'s computer
was secretly accessed by Dadant, resulting in her physical location being tracked
and her images being taketth the webcam and her communications being stolen,
all via PC Rental Agent.” (Compl. § 35). The Defendant relies upon Innotex

Precision Ltd. v. Horei Image Products, |Ir&€79 F. Supp. 2d 1356, 1360 (N.D. Ga.

2009), where this Court refused to provide éissumption of truth to pleadings based
on information and belief. Heever, in that case, theuart rejected four paragraphs
from the complaint that weréthreadbare recitationsf factors cited by Georgia
courts in deciding whether ferce the corporate veil.” I@quoting_ Igbal129 S. Ct.

at 1949). Here, on the other hand, thegation upon information and belief does not
recite the elements of a ataior make a conclusory staten. Rather, the allegation
states that the Plaintiff believes thef@wdant has accessed specific aspects of her

private information using a specific softiegrogram the Defendainstalled on her
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computer. Importantly, it is unclear hake Plaintiff could know at this time beyond
information and belief whether the f@adant actually accessed the Plaintiff's

computer._SeAwbrey v. Great Atlantic & Pac. Tea C605 F. Supp. 604, 607 (N.D.

Ga. 1980) (denying summary judgment téeshelant on wiretapping claim and noting
that “the fact that most of the plaintiffs have no personal, first-hand knowledge that
any particular phone call wéaspped is not remarkabléndeed, it would be unusual

if anyone other than defendant, and itptayees involved irthe wiretapping, had
knowledge of the specific incidents of wirggang.”). Accordingly, the Plaintiff has
sufficiently alleged facts to sustaincdaim for intrusion upon seclusion. The
Defendant’s motion to dismiss should be denied in this respect.

B. The Plaintiff's Claim Under O.C.G.A. § 16-9-93(c)

The Defendant argues that the Plaintif§ imat alleged facts to sustain a claim
under O.C.G.A. § 16-9-93(c). That statute, entitled Computer Invasion of Privacy,
provides that:

Any person who uses a computer amgaiter network with the intention

of examining any employment, medical, salary, credit, or any other

financial or personal da relating to any tier person with knowledge

that such examination is without hotity shall be guilty of the crime of

computer invasion of privacy.

O.C.G.A. § 16-9-93(c). Further, O.C.G.A. 8§ 16-9-93(g)(1) provides that “[a]ny

person whose property or person is injusgdeason of a violation of any provision
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of this article may sue therefor andeeer for any damages sustained and the costs
of suit.” The Defendant argues that G3CA. 8 16-9-93(g)(1) requires the Plaintiff
to allege that she has been injured ieorto sustain a claim for Computer Invasion
of Privacy, and that the Plaintiff has not dmwe However, the Plaintiff alleges that
the Defendant accessed her poer and viewed finandiand personal information
as well as pictures of the Plaintiff takeyithe computer’s webcam. Additionally, the
Plaintiff alleges that she and potent@dhss members have been injured by the
Defendant’s use of Detective Mode besauheir informatn “may have been
possibly transmitted to othéhird parties thereby placing [the putative class] at an
increased risk of fraud and identity theind causing direct financial expenses
associated with credit monitoring, replacetaditompromised cret] debit, and bank
card numbers.” (Compl.  38). These gdigons are sufficient to show that the
Plaintiff has been injured by the Defendamttrusion on her privacy through the PC
Rental Agent ® software. S&.C.G.A. 8 16-9-93(g)(1) (“Without limiting the
generality of the term, ‘damages’ #hanclude loss of profits and victim
expenditure.”). Accordinglythe Court concludes the Pl&ffihas pled sufficient facts

to support a claim under O.C.G.A. 88 16-9-93) (g), and thBefendant’s motion

to dismiss should be denied in this respect.

T:\ORDERS\13\Sneed\mtdtwt.wpd -7-



C. The Plaintiff’'s Claim for Intentional Infliction of Emotional Distress

The Defendant argues that the Plairtiis not stated a claim for intentional
infliction of emotional distress. “To assert a claim fointentional infliction of
emotional distress, plaintiffs must sh&) the conduct giving rise to [the distress]
was intentional or reckless; (2) thenduct was extreme and outrageous; (3) the
conduct caused emotional distress; andtk® emotional distress was severe.”

Peterson v. Merscorp Holdings, Inslo. 1:12-cv-00014-JEC, 2012 WL 3961211, at

*6 (N.D. Ga. Sept. 10, 2012) (quoting Blue View Corp. v. B248 Ga. App. 277,

279 (2009)).

Here, even assuming the Defendant’s conduct was intentional and was
sufficiently outrageous, the Plaintiff has radteged facts to show that she suffered
severe emotional distress.

Emotional distress includes all highly unpleasant mental reactions such
as fright, horror, grief, shame, humiliation, embarrassment, anger,
chagrin, disappointment, worry, amiéusea. It is only where it is
extremehat liability arises. The lamtervenes only where the distress
inflicted is so severe that neasonable person could be expected to
endure it.

tThe complaint did not specify whetheetRIaintiff’'s claim is for intentional
infliction of emotional distress or negligeimfliction of emotional distress, but the
Plaintiff stated in her response brief that the count was for intentional infliction of
emotional distress._(Sé8.’s Resp. in Opp’n to Def.’s Mot. to Dismiss, at 9).
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Abdul-Malik v. AirTran Airways, Inc. 297 Ga. App. 852, 858 (2009) (quoting

Peoples v. Guthriel 99 Ga. App. 119, 121 (1991) (atidons omitted)). There are

no allegations in the entire complaint tstg that the Plaintiff herself suffered
emotional distress, let alonevsee emotional distress. &lelosest allegations are the
allegations that “[tlhe acts of Defendant constitute a wanton, voluntary, and
intentional wrong, which was so terrifyingdinsulting as naturally [sic] humiliate,
embarrass, and frighten Plaintiff and sdamembers.” (Compl.  51). These
allegations do not show afigiently severe lgel of emotional stress. Indeed,
allegations of emotional stress moreese than humiliation, embarrassment, and

fright have been held insuéient by Georgia courts. Sabdul-Malik, 297 Ga. App.

at 858 (concluding that evidence of sleeplessrand weight gain was insufficient for

a claim of intentional infliction of entmnal distress); Witter v. Delta Airline966

F. Supp. 1193, 1201 (N.D. Ga. 199%ff,d, 138 F.3d 1366 (11th Cir. 1998) (evidence
of anxiety, sleeplessness, overeatidgyrhea, and headaches was insufficient to

establish severe emotionaktiess); Ghodrati v. Stearnél4 Ga. App. 321, 324

(2012) (evidence that plaintiff sufferedxaety, sleeplessness, embarrassment, and
loss of confidence, and later sought colinge was insufficient to establish severe
emotional distress at summary judgment stagég Plaintiff's allegations only state

she was subject to humiliation, fear, and embarrassment. She does not allege any
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physical symptoms or further mental symp# or provide any details. There is no
indication that she has sought professionf.hén short, the Plaintiff's allegations
do not indicate that she suffered sufficierséyvere emotional stress to sustain a claim
for intentional infliction of emotional distss. Accordingly, the Defendant’s motion
to dismiss should be granted in this respect.
IV. Conclusion

For the reasons set forth above, the Deéant’'s Motion to Dismiss [Doc. 7] is

GRANTED in PART and DENIED in PART.

SO ORDERED, this 18 day of December, 2013.

/s/IThomas W. Thrash
THOMAS W. THRASH, JR.
United States District Judge
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