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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

LILTONYA COAST and BYRON
COAST,

Plaintiffs,
V. 1:13-cv-991-WSD

THE BANK OF NEW YORK
MELLON TRUST (NYBMT), N.A.,
formerly known asthe Bank of New
York Trust Company, N.A.; BANK
OF AMERICA, N.A., and RUBIN
LUBLIN, LLC,

Defendants.

OPINION AND ORDER

This matter is before the Court on The Bank of New York Méllon
(“BONY”) and Bank of America, NA.'s (“BANA”) (together, the “Bank
Defendants”) Motion to Dismiss [20], afiibin Lublin, LLC’s (“Rubin Lublin”)
(collectively, “Defendants”) Motion to Bmiss [23] Plaintiffs Liltonya Coast and

Byron Coast’s (together, f&ntiffs”) Complaint [1].

! BONY asserts that it was incorrectlymed in Plaintiffs’ Complaint as “The

Bank of New York Mellon Trust (NYBMT)N.A., formerly known as the Bank of
New York Trust Company, N.A.” [20.1 at n.1].
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l. BACKGROUND
On February 28, 2007, Ms. Coast execwgaomissory note (the “Note”) in

the amount of $135,850, in favor of@hending Group, Inc. (“TLG”). (Compl.
1 7; Note [14 at 80-87] at 1). Repasmt of the Note was secured by a deed
(“Security Deed”) to real propsriocated at 5710 Cave Springs Road,
Douglasville, Georgia (the “Property”). ¢@pl. 1 7; Security Deed [14 at 42-60]
at 1, 3). Ms. Coast execdtéhe Security Deed in favor of Mortgage Electronic
Registration Systems, Inc. (“MERS™as nominee for [TLG] and [TLG’s]
successors and assigns.” (Security Dedd.atJnder the terms of the Security
Deed, Ms. Coast “grant[edind convey[ed] to MER&olely as nominee for
[TLG] and [TLG’s] successors and agss) and the the [sic] successors and
assigns of MERS, forever, with pewof sale, the [Property].” (Ict 3)?

At some point, Countrywide becarivts. Coast’s loan servicer. (Compl.
1 8). Countrywide later merged with B and BANA began servicing the loan.
(Id. T 10).

In July 2010, Plaintiffs claim they ban “noticing inconistencies and what

where [sic] thought to bemrs in accounting on monthly billing statements,” and

2 Mr. Coast was not a party to the NoteSecurity Deed. On February 28,

2007, Ms. Coast executed a warranggd conveying the Property to Mr. Coast
and herself.



they “became aware of illegal and fraudulpractices by Countrywide employees,
who had now become [BA].” (Compl. 1 9-10).

In August 2010, Plaintiffs seBANA a “qualified written request”

(“QWR”) requesting certain informan regarding their mortgage. (fil11).

In September 2010, BANA respondedPiaintiffs’ letter and provided “a
photocopied miniaturized version of piéffs [sic] recorded loan documents
MINUS; [sic] a lawful contact between Defendanand Plaintiffs, an original or
certified copy of [the Note] showingdal and valid endorseents and certified
accounting as requested.” (Kl12).

On November 12, 2010, Plaintiffs sé8ANA another QWR, asserting that
BANA's response was deficient and requesting additional document$. {&1&

Ex. B [14 at 67)).

On December 16, 2010, BANA respodde Plaintiffs’ second QWR and
stated that the loan is presently duetf@ June through December 2010 payments,
that the owner of the loaa BONY, that BANA is tle loan servicer, and that
signed copies of the loan and a loanseation history statement had been mailed
to Plaintiffs separately. (Cqoh § 19 & Ex. E [14 at 122-123]).

On January 15, 2011, Plaintiffs sent BONY a “request to produce pertinent

legal documents granting standing as a hraldelue course of promissory note of



Plaintiffs.” (1d. T 20). Plaintiffs claim BONY did not respond to their request. (Id.
1 21).

On August 8, 2011, MERS assigned its rights under the Security Deed to
BONY, “as Trustee for th€ertificate Holders of CWABS Inc., Asset-Backed
Certificates, Series 2007-%the “Assignment”). (Id] 23 & Ex. G [14 at 127]).

The Assignment states that MERS

does hereby grant, sell, assigansfer and convey unto THE BANK

OF NEW YORK MELLON FKATHE BANK OF NEW YORK, AS

TRUSTEE FOR THE CERTIFICATHOLDERS OF CWABS INC.,

ASSET-BACKED CERTIFICATESSERIES 2007-5. . . all

beneficial interest undgthe Security Deed] together with the [Note]

and obligations therein describadd the money due and to become

due thereon with interest and all rights accrued or to accrue under said

Security Deed.

(Assignment).

On September 29, 2011, Rubin Lublin,mhalf of BONY, sent Plaintiffs a

Notice of Acceleration and Foreclosunglicating that Ms. Coast had defaulted on

her loan obligations and that the Propevtyuld be sold at foreclosure on the first

Tuesday in November, 2011. (Com®l27 & Ex. H [14 at 130-131].

3 Plaintiffs do not distinguish betwe®&ONY itself and BONY in its capacity
as trustee. Because Plaifdifclaims relate to thee€gurity Deed and Assignment,
it appears that Plaintiffs intend to assgaims against BONYh its capacity as
trustee.



At some point, Ms. Coast filedgeetition for relief under Chapter 13 of the
Bankruptcy Code. (Compl. § 28). Plafifs claim that “because of continued
delays, [the Bank Defendants weraji@/ed from Bankruptcy proceedings.”

(d. 1 30).

On November 28, 2012, Rubin Lublom behalf of BONY, sent Plaintiffs
another Notice of Acceleratn and Foreclosure, indicating that the Property was
scheduled to be sold at foreclosorethe first Wednesday in January, 2013.

(Id. T 31 & Ex. | [14 at 139-140)).

On February 26, 2013, Plaintiffsceived a letteirom “Defendants”
indicating that the Property would bddat foreclosure on April 2, 2013.

(Id. 1 35).

On March 27, 2013, Plaintiffs, proceedip se, filed their Complaint.
Plaintiffs assert claims for wrongffforeclosure, “assignment and title
fraud/slander of title,” negligence, “violation of good faith and fair dealing,” and
violation of the Fair Debt CollectioRractices Act (“FDCPA”), 15 U.S.C. § 1692
et seq. Plaintiffs seek injuritve, equitable and declacay relief, compensatory
and punitive damages, attorney’s fees anddlitan costs. Plaintiffs also requested

a Temporary Restraining Order (“TRQO”) to enjoin sale of the Property.



On March 27, 2013, the Court instructelaintiffs to serve Defendants with
a copy of their Complaint and notice tlaahearing on Plaintiffs’ request for TRO
was scheduled for April 1, 2013.

On April 1, 2013, the Court denied Plaintiffs’ request for a TRO enjoining
sale of the Property. At the heariijaintiffs argued that Defendants lack
standing to foreclose on the Property beesilne Assignment was not valid and it
violated New York Trust laws and tiR®oling and Servicing Agreement for the
trust. The Court found that Plaintiffgiled to show a substantial likelihood of
success on the merits of their claims, uithg because Plaintiffs admitted they
had defaulted on their loan obligations2010 and they could not tender the
amount of their missed payments.

On April 29, 2013, Defendants moveddismiss Plaintiffs’ Complaint.

1. DISCUSSION

A. Legal Standard

The law governing motions to dismigarsuant to Rule 12(b)(6) is well-
settled. Dismissal of a complaintappropriate “when, on the basis of a
dispositive issue of law, no constructiontleé factual allegations will support the

cause of action.” Marshall Cnty. Bof Educ. v. Marshall Cnty. Gas Dist.

992 F.2d 1171, 1174 (11th Cir. 1993).



In considering a motion to dismidhe Court accepts the plaintiff's
allegations as true and catesrs the allegations in the complaint in the light most

favorable to the plaintiff._Sedishon v. King & Spalding467 U.S. 69, 73 (1984);,

Watts v. Fla. Int’l Univ, 495 F.3d 1289, 1295 (11th Cir. 2007); see Bis@nt v.

Avado Brands, In¢.187 F.3d 1271, 1273 n.1 (11thrCi999) (“At the motion to

dismiss stage, all well-pleaded faate accepted as true, and the reasonable
inferences therefrom are canged in the light most favorable to the plaintiff.”).
The Court, however, is notgaired to accept a plaintiff's legal conclusions. See

Sinaltrainal v. Coca-Cola Cdb78 F.3d 1252, 126A {th Cir. 2009) (citing

Ashcroft v. Igbal 556 U.S. 662, 678 (2009)), abrogated on other grounds by

Mohamad v. Palestinian Authl32 S. Ct. 1702 (2012). Nor will the Court “accept

as true a legal conclusion coudhes a factual allegation.” S8ell Atl. Corp. v.

Twombly, 550 U.S. 544, 555 (2007). Ultimatetire complaint is required to
contain “enough facts to state a clainrebef that is plausible on its face.”

Twombly, 550 U.S. at 576.

4 The Supreme Court explicitly rejectits earlier formulation for the Rule

12(b)(6) pleading standard: “[T]he accepted rule [is] that a complaint should not
be dismissed for failure to state aioh unless it appears beyond doubt that the
plaintiff can prove no set of facts ingoort of his claim which would entitle him

to relief.” Twombly, 550 U.S. at 577 (quoting Conley v. Gibs865 U.S. 41,

45-46 (1957)). The Court decided thtis famous observation has earned its
retirement.” Id.at 563.




To state a claim to relighat is plausible, the @intiff must plead factual
content that “allows the Court to drawetreasonable inference that the defendant
is liable for the misanduct alleged.”_Igbab56 U.S. at 678. “Plausibility”
requires more than a “sheer possibilitatth defendant has acted unlawfully,” and
a complaint that alleges facts that are “merely consistent with” liability “stops short
of the line between possibility and plaukiip of ‘entittementto relief.” Id.
(citing Twombly, 550 U.S. at 557). “To surviveraotion to dismiss, plaintiffs
must do more than merelyas¢ legal conclusions; theye required to allege some

specific factual bases for those conclusionface dismissal of their claims.”

Jackson v. BellSouth Telecomm372 F.3d 1250, 1263 (11th Cir. 2004)

(“[Clonclusory allegations, unwarranteddietions of facts or legal conclusions

masquerading as facts will not preveismissal.”) (citations omitted).
Complaints filedpro se are to be liberally construed and are “held to less

stringent standards than formal pleadidgafted by lawyers.” Erickson v. Pargdus

551 U.S. 89, 94 (2007) (citations aimtéernal quotation marks omitted).

Nevertheless, pro se plaintiff must comply with tke threshold requirements of the

> Federal Rule of Civil Paedure 8(a)(2) requires the plaintiff to state “a short

and plain statement of the claim showing that the pleader is dnttlelief.” Fed.
R. Civ. P. 8(a)(2). In Twomblythe Supreme Court recoged the liberal minimal
standards imposed by Federalle 8(a)(2) but also acknowledged that “[flactual
allegations must be enoughrtose a right to relief abovedtspeculative

level . . ..” Twombly 550 U.S. at 555.



Federal Rules of Civil Poedure. “Even though@o se complaint should be
construed liberally, aro se complaint still must site a claim upon which the

Court can grant relief.”_Grigsby v. Thom&®6 F. Supp. 2d 26, 28 (D.D.C. 2007).

“[A] district court does not have licenser@write a deficient pleading.” _Osahar v.

U.S. Postal Sery297 F. App’x 863, 864 (11th Cir. 2008).

B. Analysis

1. The Bank DefendantStanding to Foreclose

The crux of Plaintiffs’” Complaint ithat the Bank Defendants lack standing
to foreclose on the Property. Itis urmlised that Ms. Coastxecuted the Security
Deed in favor of MERS, asominee for TLG. (Securitpeed at 1). Under the
terms of the Security Deed, Ms. Coastdigt[ed] and convey[@¢do MERS (solely
as nominee for [TLG] and [TLG’s] saessors and assigns) and the the [sic]
successors and assigns of MERS, foreweéh power of salethe [Property].”

(Id. at 3).

On August 8, 2011, MERS assigned its rights under the Security Deed to
BONY. The Assignment states that RE “does hereby grant, sell, assign,
transfer and convey unto [BON all beneficial interestinder [the Security Deed]
together with the [Note] and obligatiotieerein describednal the money due and

to become due thereon with interest alhdights accrued or to accrue under said



Security Deed.” (Assignment). BONY tisus entitled to exercise the power of
sale in the Secity Deed. Se®.C.G.A. § 23-2-114.

To the extent Plaintiffs argue ththie Assignment is defective or fraudulent,
Plaintiffs were not parties to the Agament and therefore they do not have

standing to challenge its validity. Se®ntgomery v. Bank of Am.740 S.E.2d

434, 436 (Ga. Ct. App. 2013) (becaassignment of security deed was
contractual, plaintiff lacked standing ¢tontest its validity because he was not a
party to the assignment) (citing O.C.G&9-2-20(a), which provides that an

action based on a contracnhdae brought only by a party tbe contract); Edward

In Georgia,
Powers of sale in deeds of trusiprtgages and other instruments shall
be strictly construedral shall be fairly exersed. ... Unless the

instrument creating the power specifically provides to the contrary, a

personal representative, heirjreelegatee, devisee, successor of

the grantee in a mortgage, deed of trust, deed to secure debt, bill of

sale to secure debt, or other like instrumengn assignee thereof, or

his personal representative, heir, heirs, legatee, dewissggcessor

may exercise any power therein contained; and such powers may so

be exercised regardless of whetbenot the transfer specifically

includes the powers or conveys tittethe property described.
O.C.G.A. 8§ 23-2-114 (emphasis added). Beeurity Deed discloses no intent on
the part of Ms. Coast testrict MERS from assigning its rights, including the
power of sale, under the Security Dedthther, Ms. Coastnequivocally granted
to MERS, its successors or assigns, tgbtrio foreclose and sell the Property in
the event of her default.

10



v. BAC Home Loans Serv., L.ANo. 12-15487, 2013 WL 4400102, at *2

(11th Cir. Aug. 16, 2013) (citing Montgomery

Even if they did have standing to challenge the Assignment, to the extent
Plaintiffs argue that the Assignmentigt valid because it was executed by MERS,
signed by alleged “robosigngrand violated the PSA for the trust, these
arguments have been repeatedly rejebtethe Eleventh Circuit and this Court.

See, e.q.Sutton v. Bank of Am., N.ANo. 1:11-CV-3765-CAP, 2012 WL

2394533, at *3 (N.D. Ga. AplL1, 2012) (MERS’ assignment of a security deed
“does not, in and of itself, have thi#eet of voiding a transaction under Georgia

law.”); Alexis v. Mortg.Elec. Registration Sys. IndNo. 1:11-cv-01967-RWS,

2012 WL 716161, at *3 (N.D. Ga. Mar. 3012) (“Having expressly authorized
MERS’s involvement in the transaction atglright to assign the Deed, Plaintiff
cannot challenge [assignee’s] authoritydreclose on this basis.”); Wilson v. JP

Morgan Chase Bank, N.ANo. 2:11-cv-00135-RWS, 2012 WL 603595, at *4

(N.D. Ga. Feb. 24, 2012) (no causeaofion for “robo-sigmg” in Georgia);
Edward 2013 WL 4400102, at *2 (plaintiffsyho were not parties to the PSA,

lack standing to assert claims based on violation of its t€rms).

! To the extent Plaintiffs argukat the Assignment was not properly

executed, the Assignment is signed by &ssistant Secretaries of MERS and it
contains the signature of two wisses and a notary jurat. See,,d3C.G.A.

11



Plaintiffs next argue that BONY d&s standing to foreclose on the Property
because it is not the “secured creditant does not hold the Note. The Supreme
Court of Georgia has expressly rejectad Hrgument and held that “the holder of
a deed to secure debt is authorized to exercise the pdwale in accordance with
the terms of the deed even if it does alsb hold the note or otherwise have any

beneficial interest in the debt obligatianderlying the deed.”_You v. JP Morgan

Chase Bank743 S.E.2d 428, 433 (Ga. 2013); see &laais v. Chase Home Fin.,

LLC, No. 12-10406, 2013 WR940000 (11th Cir. July 31, 2013) (applying You
Plaintiffs have not, and cannot, assextiable claim under any legal theory

based on the Bank Defendarafleged lack of authority to foreclose on the

8 44-14-61 (deeds to secure debt shahltbested as required for mortgages); id.

8 44-14-64 (transfer of security deed shall be witnessed as required for deeds); id.
8 44-14-33 (in the case of real property rtgage must be attested by an official
witness and additional witness); 8l44-2-21 (deed executed outside of Georgia
must be attested by two witnesses, oheghom may be a notary public); id.

8 14-5-7(b) (transfer of securityedd signed by corporate officer, including

assistant secretary, is conclusive evaethat officer occupies position indicated;
officer’s signature is genuine; and executodmnstrument on behalf of corporation
has been duly authorized).

Plaintiffs also argue also that theg\gnment is defectevbecause MERS is
not located at the address listed on tissignment, and because the trust to which
the Plaintiffs’ mortgage was agsied, “CWABS INC., ASSET-BACKED
CERTIFICATES, SERIES 2007-5,” “does reggpear in any SEC database as if it
does not exist.” (Compl. T 94). Plaintifeal to allege any facts to support their
conclusory assertions. The Court ndtesher that the Securities and Exchange
Commission filings for the trust can Bewed online at: http://www.sec.gov/cgi-
bin/browse-edgar?action=getcomy&CIK=0001394390&ower=include&count
=40&hidefilings=0 (last visited Nov. 4, 2013).

12



Property. Insofar as Plaintiffs baseithclaims for injunctive and declaratory
relief, wrongful foreclosure, “aggnment and title fraudfander of title,”
negligence, “good faith and fair demy,” and violation of the FDCPA on
perceived defects in the Assignmentlue Bank Defendantsilleged lack of
authority to foreclose on the Property, thetaims are required to be dismissed.

2. WrongfulForeclosure

To support a claim for wrongful forexdure under Georgia law, a plaintiff
must establish: (1) the foreclosing paoives a legal duty to the plaintiff;
(2) breach of that duty; (3) a causal ceation between the breach of that duty and

the injury sustained; and (4) damagesdl Feet Refinishing, Inc. v. West Georgia

Nat’'| Bank, 634 S.E.2d 802, 807 (Ga. Ct. A@006). “A claim for wrongful
exercise of a power of sale under O.C.(3/3-2-114 can arise when the creditor

has no legal right to foreclose.DeGoyler v. Green Tree Serv., L. 662 S.E.2d

141, 147 (Ga. Ct. App. 2008juoting Brown v. Freedmad74 S.E. 2d 73, 75

(Ga. Ct. App. 1996)).

Here, it is undisputed that Ms. Coasha current on her loan obligations
and Plaintiffs cannot tender the amount duder the Note. Failure to make the
proper loan payments or tender the antalue defeats any claim for wrongful

foreclosure. SeBarvey v. Deutsche Bank Nat’l Trust Cdlo. 1:12-cv-1612,

13



2012 WL 3516477, at *2 (N.D. Ga. Auti4, 2012) (“When the borrower cannot
show that the alleged injury is attrilable to the lender’s acts or omissions, the

borrower has no claim for wrongful foreclos.”); Heritage Creek Dev. Corp. v.

Colonial Bank 601 S.E. 2d 842 (Ga. Ct. App. 20@ghaintiff's injury was “solely

attributable to its own acts or omissions both before and after the foreclosure”
because it defaulted on the loan paymdaiked to cure the default, and did not
bid on the property at the foreclosurée$a Plaintiffs’ claim for wrongful
foreclosure is required to be dismissed for this additional réason.

3. “Assignment and Title Fraud/Slander of Title

Under Georgia law, “[tlhewner of any estate in lands may bring an action

for libelous or slanderous words whifdisely and maliciously impugn his title if

8 To the extent Plaintiffs assertkim for attempted wrongful foreclosure

based on “undue public humiliation from gheblishing of untrue statements”
(Compl. § 87), failure to makde proper loan paymentsaldefeats this claim.
SeeEzuruike v. Bank of New York MellgriNo. 1:11-cv-4030-JEC, 2012 WL
3989961, at *1-2 (N.D. Ga. Sept. 11, 2012) (dismissing attempted wrongful
foreclosure claim where “plaintiff makes ptausible allegation that he was not in
default and therefore a foreclosure nosaggesting that he was could not falsely
impugn the plaintiff's financial condition”Peterson v. Merscorp Holdings, Inc.
No. 1:12-cv-00014-JEC, 2012 WL 3961241 *5 (N.D. Ga. Sept. 10, 2012)
(plaintiffs failed to state claim for attempted wrongfiibreclosure where they
alleged only that defendantisrepresented itself as the secured creditor on
foreclosure notice); Sellekss Bank of Am., N. A. No. 1:11-cv-3955-RWS,

2012 WL 1853005, at *3 (N.BGa. May 21, 2012) (dismissing attempted wrongful
foreclosure claim; while plaintiffs allegehat defendants lacked authority to
foreclose, plaintiffs failed to allege suffent facts to show that they suffered any
damage as a result).

14



any damage accrues to him therefrof@C.G.A. § 51-9-11. To support an action
for slander of title, a plaintiff must athe “the uttering ad publishing of the
slanderous words; that they were falsat tlhhey were malicious; that he sustained
special damage thereby; and that he posdessestate in theroperty slandered.”

Cornelius v. Bank of Am., N.ANo. 1:12-cv-0585-JEC, 2012 WL 4468746, at *4

(N.D. Ga. Sept. 27, 2012yuoting_Latson v. Boa5b98 S.E.2d 485, 487 (Ga.

2004)). A plaintiff who asserts a claim glander of title can “recover only such
special damages as he actually sustaaseal consequence of the alleged wrongful
acts, and he is required to plead th@enly, fully, and distinctly.” _Id.

The Court has already found that Plaistifick standing to assert a viable
claim based on perceived defects in the Assignment. Plaintiffs further have not
asserted that they suffered special dg@saas a result of the publication of any

allegedly false statements. Failure te@uiately plead spetidamages defeats a

claim for slander of title.Se€ornelius 2012 WL 4468746, at *4 (dismissing
slander of title claim where plaintiff simptfaimed millions of dollars in damages

without further explan#on); Jackman v. HasfyNo. 1:10-cv-2485-RWS,

2011 WL 854878, at *6 (N.D. Ga. Mar. 3)11) (dismissing a slander of title

claim for failure to allege ggial damage); Harmon v. CunaB¥8 S.E.2d 351

(1989) (insufficient proof of specidlmages where no specific figures were

15



offered for the damage alledjg suffered). This claim is2quired to be dismissed

for this additional reason.

4. Negligence

To support a claim for néigence in Georgia, a plaintiff must allege:

(1) a legal duty to conform to aastdard of conduct raised by the law
for the protection of others against unreasonable risks of harm; (2) a
breach of this standard; (3) a legally attributable causal connection
between the conduct attae resulting injury; and (4) some loss or
damage flowing to the plaintiff'sdally protected interest as a result

of the alleged breach of the duty.

Burch v. Chase Manhattan Mortg. Cpho. 1:07-cv-0121-JOF, 2008 WL

4265180, at *15 (N.D. Ga. Sept. 15, 20Q0@)oting Bradley Ctr., Inc. v. Wessner

296 S.E.2d 693, 695 (1982)). HoweVvga] defendant’s mere negligent
performance of a contractual duty does neat# a tort cause of action; rather, a
defendant’s breach of a contract may gige to a tort cause of action only if the
defendant has also breached an inddpat duty created by statute or common

law.” Fielbon Dev. Co. vColony Bank of Houston Cnty660 S.E.2d 801, 808

(Ga. Ct. App. 2008). Gegia law is clear that “[dsent a legal duty beyond the
contract, no action in tort may lie uponateged breach of [a] contractual duty.”

Id. (quoting_ Wallace v. State Farm Fire & Cas., &89 S.E.2d 509, 512

(Ga. Ct. App. 2000)).

16



Here, Plaintiffs assert that the BaDkfendants negligently breached their
duty of care and skill in the servicing Mis. Coast’s loan. These duties arise from
the Note and Security Deddis. Coast entered intoith TLG, and which duties
BONY and BANA assumed whehey became Ms. Coast’s Note holder and loan
servicer. Plaintiffs fail to allege thBiefendants breached any duty owed to them
independent of the Note and SecurityeDe Plaintiffs’ claim for negligence is
required to be dismisséd.

5. Good Faith and Fair Dealing

“Although a duty of good faith and fair dieng is implied in every contract,

this duty is contractual in e and does not ordinarilyvg rise to tort liability.”

’ Plaintiffs appear to argue thatferdants also violated O.C.G.A. § 11-9-210

by failing to respond to their request fin accounting. Georgia’s Uniform
Commercial Code does not apply to transactions involving real property such as
Plaintiff’'s mortgage and the foreclosusale of Plaintiff's property. S&2.C.G.A.

8§ 11-9-109(d)(11) (Article generally does not apply to creation or transfer of an
interest in or lien on real property),C.G.A. § 11-9-210(b) (“[A] secured party,
other than a buyer of accounts, chattgdggapayment intangibles, or promissory
notes or a consigner, shall comply wétlmequest [for accounting] within 14 days

of receipt.”); B & W Pipelinelnc. v. Newton Cnty. Bank353 S.E.2d 829, 831

(Ga. Ct. App. 1987) (UCC does not applytransactions involving realty); Park
Ave. Bank v. Bassford205 S.E.2d 861, 863 (Ga. 1974) (“a ‘security interest’
means an interest in personal propertyixtures which secures payment or
performance of an obligation. UndeetfUCC] a secured party cannot have a
‘security interest’ in realty.”) (Gunter, J., concurring specially); You v. JP Morgan
Chase Bank743 S.E.2d 428, 431-433 (Ga. 20{&8)yecurity deed is not a
negotiable instrument and is not gaved by Georgia’s Uniform Commercial
Code). Plaintiffs have not, and canno#tsta claim for relief under any section of
the Georgia Uniform Commercial Code.

17



ServiceMaster Co., L.P. v. Martig52 Ga. App. 751, 756 (2001). Plaintiffs again

fail to allege facts to sujgpt that Defendants owed Plaintiffs a duty independent of
those created by the Naded Security Deed. Sek (“While [a defendant] could

be held liable in tort if, in addition to violating a contract obligation, it also violated
a duty, independent of contract, to avhaming him, [plaintiff] does not specify
facts which would support a finding that [defendant] owed him any duty
independent of those created by the wmigenployment contract). The actions
alleged by Plaintiffs all arise frothe duties created by Ms. Coast’s I13an.

Plaintiffs’ claim for breach of the duty gbod faith and fair déiag is required to

be dismissed.

10 Plaintiffs argue that Defendants vi@dtSection 15 of the Security Deed and

Section 8 of the Note, which provideathany notice given under the respective
document must be in writing and delivetadfirst class mail. Plaintiffs do not
allege that notice was given in any mannetr consistent with those requirements.

Plaintiffs also appear to assertlaim under the Reddstate Settlement
Procedures Act (“RESPA”), 12 U.S.C2805, for failure to respond to their
QWRs. Assuming their letters constitwaid QWRs under RESPA, Plaintiffs fail
to allege that they either (1) suffdractual damages froDefendants’ alleged
failure to respond; or (2) are entitleddatutory damagdsased on Defendants’
pattern or practice of noncgimnce with RESPA. Sdérazile v. EMC Mortg.
Corp, 382 F. App’x 833, 836 (11th Cir. 201(3n allegation of damages is a
necessary element of any claim under Section 2605). Plaintiffs fail to state a claim
for relief under RESPA.

18



6. Violation of the FDCPA

Plaintiffs assert that Defendants violated the FDCPA by falsely representing
that BONY was their secured creditor. To the extent Plairstg$®rt that the Bank
Defendants violated Section 1692e, it isazlthat, because BONY is the holder of
the Note and Security Deeand BANA is the loan servicer, the Bank Defendants
are not “debt collectors” for the purposes of Section 1692e.15&kS.C.

8 1692a(6)(F); Lacosta WicCalla Raymer, LLCNo. 1:10-cv-1171-RWS,

2011 WL 166902, at *6 (N.D. Ga. Jan. 2811) (quoting Perry v. Stewatrt Title

Co,, 756 F.2d 1197, 1208 (5th Cir. 1985)) (“etleollector does not include the
consumer’s creditors, a mortgage serviagogipany, or an assignee of a debt, as
long as the debt was not in default & time it was assigned”)Plaintiffs have

not, and cannot, state a claim for relieader Section 1692e against the Bank
Defendants.

While Rubin Lublin may qualify as‘@ebt collector” under Section 1692e,
it is clear that BONY, as the holdertbie Security Deed, was entitled to receive
payments on the underlying loan and teefose on the Property in the event of
Ms. Coast’s default. Plaintiffs fail tshow that Rubin Lublin used “any false,
deceptive, or misleading representatioma&ans in connection with the collection

of any debt.”_Seé5 U.S.C. § 1692¢; Reese v. Ellkainter, Ratterree & Adams,
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LLP, 678 F.3d 1211, 1216 (11th Cir. 201Zp state a claim for relief under
Section 1692e of the FDCPA, a plaintiff madiege that: (1) dendant is a “debt
collector;” (2) the challenged conductredated to debt collection; and

(3) defendant engaged in an act or sran prohibited by the FDCPA); Frazier v.

Absolute Collection Serv., Inc767 F. Supp. 2d 1354, 1363 (N.D. Ga. 2011)

(same):' Plaintiffs’ FDCPA claim is required to be dismissed.

7. InjunctiveRelief

A claim for preliminaryinjunctive relief require a showing of “a

substantial likelihood of success on the itsesf the underlying case,” Grizzle v.

Kemp, 634 F.3d 1314, 1320 (11th Cir. 20,1While a permanent injunction

requires actual success on the mebitsited States v. Endotec, Inc.

563 F.3d 1187, 1194 (11th Cir. 2009). cBase Plaintiffs’ claims have been
dismissed on the merits, they cannot destiate likely or actual success on the

merits, and their claim for injunctivelief is required to be dismissed.

1 While the Bank Defendants andiitn Lublin may qualify as “debt

collectors” for the purpose of Section 1692f(6), $64J.S.C. § 1692a(6),

Plaintiffs have not alleged that they violated Section 1692f{(Bkre is a clear
present right for BONY to take possessafrihe Property because the Security
Deed evidences BONY'’s right fmpssess the Property, the letters sent to Plaintiffs
by Rubin Lublin stated BONY'’s intention fmssess the Property, and Plaintiffs do
not allege that the Property is exempt by law. Be&.S.C. § 1692f(6). Plaintiffs
fail to state a claim for relief under Sectib892f(6). Plaintiffs’ claim for violation

of the FDCPA is required to be dismissed for these additional reasons.
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8. DeclaratonRelief

Plaintiffs seek a declaration thitae Bank Defendants “have no legal or
equitable rights in the Note and Secuifitged for purposes of foreclosure,” and
that they lack standing to foreclose om froperty. (Compl. § 52). BONY, as the
holder of the Security Deed, étitled to exercise the powef sale in the event of
Ms. Coast’s default on her loan obligaiso This claim is required to be
dismissed?

C. Leave to Amend

Prior to dismissal of a claim filed bypao se party, a district court should
afford that party an opportunity to amentiere a more carefullgrafted complaint

might state a claim upon whichlief could be granted. Sd&aylor v. McSwain

335 F. App’x 32, 33 (11th Cir. 2009grror to dismiss complaint bypao se

litigant with prejudice without first givinghe plaintiff an opportunity to amend the
complaint if a more carefully drafted mplaint might state a claim). Having
carefully reviewed Plaintiffs’ filings, rad the testimony and evidence presented at
the two hearings, the Court finds that Rtdfs’ claims are implausible, unfounded,

without merit, and that aemdment would be futile. Se&.; see alsddall v. United

12 The Court has determined that Pldfatfail to state a viable claim against

Defendants. The Court need not, and does not, address Defendants’ other
arguments for dismissal basedres judicata, insufficient proces and insufficient
service of process.
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Ins. Co. of Am, 367 F.3d 1255, 1262-63 (11th C2004) (citing_Foman v. Davis

371 U.S. 178, 182 (1962)). Plaintiffs havat, and cannot, state a viable claim
against Defendants. Their claims are dismissed with prejudice.

[11. CONCLUSION

For the foregoing reasons,
IT ISHEREBY ORDERED that Defendants’ Motions to Dismiss [20, 23]

areGRANTED. This action iDISMISSED WITH PREJUDICE.

SO ORDERED this 6th day of November, 2013.

Wikionn b, Mo
WILLIAM S. DUEFEY. JR.
UNITED STATES DISTRICT JUDGE
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