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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

CLAY CIBULA and
JOHN HEILMAN,

Plaintiffs,
V. 1:13-cv-1122-WSD

PSSWORLD MEDICAL, INC. and
McKESSON CORPORATION,

Defendants.

OPINION AND ORDER

This matter is before the Court Bihaintiffs’ Motion to Remand and for
Attorneys’ Fees [6{*Motion to Remand”).

l. BACKGROUND

On March 5, 2013, Plaintiffs Cla@ibula (“Cibula”) and John Heilman
(“Heilman”) (collectively, “Plaintiffs”) filed this action in the Superior Court of
Fulton County, Georgia. In their Complajatl], Plaintiffs allege that, when they
were employed by Defendants PSS Wadwvledical, Inc. and McKesson
Corporation (collectively,Defendants”), they eacbntered into an employment
contract containing numerous restricto@/enants (the “Restrictive Covenants”)

prohibiting Plaintiffs from engaging arious forms of competition with
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Defendants for one year aftie termination of Platiffs’ employment. On
March 5, 2013, Plaintiffs’ employemt with Defendants terminated.

In this action, Plaintiffs seekdeclaratory judgmerthat the Restrictive
Covenants are not valid, and they saaknjunction prohibiting Defendants from
enforcing the Restrictive Covenants agathetm. Plaintiffs do not seek monetary
damages, and they do ndiege any financial losses.

On April 5, 2013, Defendants removed the action to this Court on the basis
of diversity jurisdiction. On April 30, 2013, Plaintiffs filed their Motion to
Remand, in which Plaintiffs argue tHaefendants have failed to establish
diversity jurisdiction beaase Defendants did not show that the amount in
controversy exceeds $75,000.

1.  DISCUSSION

A. Legal Standard

Under the removal statute “any civiltexm brought in a State court of which
the district courts of the United Statev@ariginal jurisdiction, may be removed
by the defendant” to federaburt. 28 U.S.C. 8§ 1441(a) (2006). Where removal is
challenged, the removing party has the bardeshow removal is proper, or the

case must be remanded to the statat. Williams v. Best Buy Cp269 F.3d

1316, 1319 (11th Cir. 2001). “[U]ncertéims [about the basis for removal] are



resolved in favor of remand.Burns v. Windsor Ins. Cp31 F.3d 1092, 1095

(11th Cir. 1994). Oce a case is removed, “[i]f ahytime before final judgment it
appears that the district court lacks abjmatter jurisdiction, the case shall be

remanded.” 28 U.S.C. § 1447(c) (2006).

B. Analysis

Diversity jurisdiction exists wherthe amount in controversy exceeds
$75,000, and the suit is beken citizens of differentates. 28 U.S.C § 1332(a).
Plaintiffs argue that removal of théstion was not proper because Defendants
have not shown that the amount in controversy exceeds $75,000. They further
assert that they are entitled to recdiegation expenses because the removal was
improper.

1. Amount in Controversy

In determining whether the amountdontroversy requirement is met for the

purposes of diversity jurisdiction, courteeasure the value of the litigation from

the plaintiff's perspective. Ericsson G#obile Commc’ns v. Motorola Commc’ns

& Elecs., Inc, 120 F.3d 216, 219 (11th Cir. 1997)he amount in controversy is

determined from the face of the complalitmless it appears or is in some way

shown that the amount stated in thenptaint is not claimed ‘in good faith.

Horton v. Liberty Mut. Ins. C9.367 U.S. 348, 353 (1961). Where a plaintiff




seeks only declaratory or injunctive religfe value of the relief “is the monetary
value of the object of the litigation that would flow to the plaintifff] if the

injunction were granted.” D & Rarty, LLC v. Party Land, Inc406 F. Supp. 2d

1382, 1384 (N.D. Ga. 2005) (quoting Willian69 F.3d at 1319).

In cases removed to federal courg temoving defendant must prove, by a
preponderance of the evidence, that tHaevéhat would flow to the plaintiff”
exceeds $75,000.Seeid. When a plaintiff makes antiely motion to remand, “the
district court has before it only the limit@iniverse of evidence available when the

motion to remand is filed—i.e., thmtice of removal and accompanying

documents.”_Lowery v. Ala. Power Cd83 F.3d 1184, 1213 (11th Cir. 2007).
“[l]n assessing the proprietf removal, the court corters the document received
by the defendant from the plaintiff—betlite initial complaint or a later received

paper—and determines whether tlatument and the notice of removal

! Plaintiffs argue that Defendants musbye the amount in controversy “by a legal
certainty.” The “legal certainty” standhapplies only in cases where a defendant
seeks to prove that the amount in contreyes greater than the amount expressly
alleged in the plaintiff's complaint. Sé&erns v. Windsor Ins. Cp31 F.3d 1092,
1095-96 (11th Cir. 1994). In cases like this,omeere the complaint is silent as to
the amount in controversy, the defendaburden is to prove the amount in
controversy “by a preponderam of the evidence.” Séfilliams, 269 F.3d at

13109.




unambiguously establish federal jurisdiction.”?1dif that evidence is insufficient
to establish that removal was proper @tfurisdiction was present, neither the
defendants nor the court may speculatenrattempt to make up for the notice’s
failings.” Id.at 1214-15. “The absence of faalallegations pertinent to the
existence of jurisdiction is dispositivedrn such absence, the existence of
jurisdiction should not be divined by looking to the stars.”atdl215.

“[A] removing defendant’s counse bound by Rule 11 to file a notice of
removal only when counsel can do so in good faith.”atd.213 n.63. This
requires the defendant’s counsel to represent, under Rule 11, that the case belongs
in federal court._Idat 1217. “Though the defendant in a diversity case, unlike the
plaintiff, may have no actu&howledge of the value of the claims, the defendant is
not excused from the duty to show by factgd ot mere conclusory allegation, that

federal jurisdiction exists.” IdFor this reason, in a case with “only bare pleadings

>Under 28 U.S.C. § 1446(b), an actiomésovable in two types of cases:

“(1) those removable on the basis ofimitial pleading; and (2) those that later
become removable on the basis of ‘a copgn amended pleading, motion, order

or other paper.”_Lowery483 F.3d at 1212 (quoting 28 U.S.C. § 1446(b)).
“Regardless of the type of case, a defenaaust remove within thirty days of
receiving the document that providée basis for removal.” It 1212-13.

When a defendant removesase within thirty daysef receiving the complaint,

“the removing defendant may presenttiwthe notice of removal] additional
evidence—business records and affidavits, for instance—to satisfy its jurisdictional
burden.” Roe v. Michelin N. Am., Inc613 F.3d 1058, 1061 n.4 (11th Cir. 2010).




containing unspecified damages,” it is “highly questionable whether a defendant
could ever file a notice of removal orvdrsity grounds . . . without seriously
testing the limits of compliance with Rule 11.” &t.1215 n.63.

In this action, Plaintiffs seek a dachtion that the Restrictive Covenants in
their employment contractsitiv Defendants are not ent@able, and they seek to
prevent Defendants from attempting to enéothe Restrictive Covenants. There
are no factual allegations containedPiiaintiffs’ Complaint supporting that the
value of this relief to each Plaintiff exceeds $75,000.

In their Notice of Removal, Defendaragempt to show that the amount in
controversy exceeds $75,000 by attachirgdeclarations of their employees Rich
Riehl and Ann Baker. Thedeclarations show that Cibula earned $853,503.65 in
his last full year of employmentithh Defendants and that Heilman earned
$946,030.01 in his last full year of ployment with Defendants. Defendants
assert it is thus “reasonable to infénat Plaintiffs each will earn more than
$75,000 per year in a competing businédthat a former employee might earn in
future employment is not the jurisdictioraahount test in a case like the one here.
Several courts hawdetermined that an employeddtal potential new salary at a
competing business is not sufficient to establish the amount in controversy because

the value of the litigation to the plaintif not his entire salary but the difference



between what the plaintiff can earn wahd without complying with restrictive

covenants. See, e.§Vilson v. Benyon Sports Surfaces, |ido. 1:11-cv-2002-

RWS, 2011 WL 6014666, at *3 (N.D. Ga. Dé&¢2011) (“[T]he relevant inquiry is
the difference between [the plaintiff's] salary at [the defatiddusiness] and
what he could make shouldeticovenants be invalidated.”). Plaintiffs’ previous
salaries with Defendants simply are not evide of their current or future salaries
with a different employer, and they dot show the difference between what
Plaintiffs can earn with and withoutmplying with the Restrictive Covenants.
The Court also cannot assume, abseatard to support it, that Plaintiffs
left their jobs with Defendants only thake the same or greater salary at a
competitor. Employees terminate theiatmnships with employers for a host of
reasons, including because they choosedik fewer hours, to seek greater job
hour flexibility, to seek a moreollegial environment, tavoid stress, to deal with
personal adversity—and the list goes oncteaf these reasons might well impact
the compensation a former employee iglfgyy a new employer. Defendants seek
to pigeon-hole the Court into finding angle reason for the job change here—that
Plaintiffs left Defendants’ employ to setle same or greatarcome. To decide,
on the information available herehwPlaintiffs departed Defendants’

employment necessarily would require th@u@ to speculate on the reasons for the



departures and on the economic copsaces of the decisions. Samvery, 483
F.3d at 1213-15.

The declarations submitted by Defent$ado not otherwise support that the
required amount in controversy is met. For example, Plaintiffs, while employed by
Defendants, controlled accounts for faustomers (the “Four Customers”) who
generated sales in 2012 of Ag&2.25 million. After Plaintiffs resigned, the Four
Customers terminated their relationshigth Defendants, and one of the four,
whose account generated just over $98 ja0sales in 2012, allegedly told
Defendants that he was taking his futbusiness to Cibula at a new company.
There is no evidence that he did, @here is no evidence that the other three
customers continued their relationshipsh Cibula. Yet on these facts,
Defendants assert that the Ciomay infer that (i) Plaintiffs resigned to join or start
a competing business; (ii) the Fourstamers all will takeheir business to
Plaintiffs; and (iii) the volume of salggnerated by the Four Customers, during
the one-year effective period of the Resivie Covenants, will be the same as the
sales generated by these customers in RY¥lRefendants. The evidence before
the Court is not sufficient to supporyaof these inferences, all of which are
necessary to reach the conclusion thatamount in controversy in this case

exceeds $75,000. Sémhen v. Office Depot, Inc204 F.3d 1069, 1079 (11th Cir.




2000) (holding that the amount in contessy cannot be established by assuming
the existence of “too many contingenciesl) would be rank conjecture to follow
the inferential reasoning offered by Defendants.

Even if Defendants did prove thaetkour Customers are planning to give
their future business to Plaintiffs—whitimey have not—there is no evidence that
the value, to Plaintiffs, of this busisewill exceed $75,000 during the one year the
Restrictive Covenants apply. Therehsg no basis for thedDrt to assume any
income level sufficient to establish the amount in controversy.L 8eery, 483
F.3d at 1213-158. Defendants certainly have rsltown one by a preponderance of

the evidence. Se&#®illiams, 269 F.3d at 1319.

The Court finds that Defendants,ramoving this case, have not shown, by
a preponderance of the evidence, thaatmeunt in the controversy in this matter
exceeds $75,000, and Plaintiffs’ MotionRemand is required to be granted.
2. Litigation Expenses
In remanding a case, the Court “magjuge payment of just costs and any

actual expenses, including@ney fees, incurred as a result of the removal.” 28

* The Court notes that Defendants’ loss of the Four Customers’ business is not,
itself, sufficient to establish the amount in controversy. [3&8eR Party 406 F.
Supp. 2d at 1385 (“The financial lodse defendant may suffer if the
noncompetition clauses in the Agreementdaelared invalid and the plaintiff is
permitted to compete againsettefendant is irrelevant.”)




U.S.C. § 1447(c). District courts mawg,their discretion, award expenses under
8 1447(c) “where the removing party l&kan objectively reasonable basis for

seeking removal.”_Martin. Franklin Capital Corp546 U.S. 132, 141 (2005).

“[1l]n deciding whether to award fees umdg1447(c), the merit of the removal is
much more important than the motivatiimn the removal. In fact, it is the

overriding consideration.” @y v. N.Y. Life Ins. Cq.906 F. Supp. 628, 634 (N.D.

Ala. 1995).

In this case, the only bases for mral were Defendants’ assumptions that
Plaintiffs each would earn more than $X&) per year in a competing business and
that the Four Customers would take treacounts to Plaintiffs and continue to
generate the same volume of sales enftllowing year. Thse assumptions are
speculative and are not based on sufficeandence. The Court finds that
Defendants did not have “an objectivebasonable basis foesking removal” and
concludes that Plaintiffs should be aded their expenses and attorney’s fees

incurred as a result of the removal. $8vine v. Prison Health Servs., In212

F. App’x 890, 893 (11th Cir. 2006).
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[11. CONCLUSION

Accordingly, for the foregoing reasons,

IT ISHEREBY ORDERED that Plaintiffs’ Motion to Remand and for
Attorneys’ Fees [6] iISRANTED. The Clerk iDIRECTED to REMAND this
action to the Superior Court of Fulton County, Georgia.

IT ISFURTHER ORDERED that Plaintiffs submitwithin fourteen (14)
days of this Order, an itemized list of costs and expenses, including attorney’s fees,
that they have incurred as a result ofidr@oval of this action. Within fourteen

(14) days of Plaintiffs’ submissiomefendants may file a response.

SO ORDERED this 8th day of October, 2013.

Witkon b. Mo

WILLIAM S. DUFFEY. JR.
UNITED STATES DISTRICT JUDGE
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