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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

WILLIAM A.CLARK,
Plaintiff,
V. 1:13-cv-1305-WSD

PNC BANK, N.A., PNC
MORTGAGE CORPORATION,
MCCALLA RAYMER, LLC, and
FEDERAL NATIONAL
MORTGAGE CORPORATION,

Defendants.

OPINION AND ORDER

This matter is before the Coumt McCalla Raymer, LLC’s (“McCalla”)
Motion for Judgment on the Pleadings [ApaMotion to Stay Discovery [5], and
Federal National Mortgage Corpomati(“Fannie Mae”) and PNC Bank, N.A.’s
(“PNC")! (together with McCalla, “Defedants”) Motion to Dismiss [10]. Also
before the Court is Plaintiff William AClark’s (“Plaintiff” or “Clark”) “Motion

for Order Denying Motions for Summarydlyment or Permitting Discovery” [16].

! PNC asserts that there is no entiimed “PNC Mortgage Corporation,” but
that PNC Mortgage, an unincorporatedision of PNC BankN.A., joins in the
Motion to Dismiss through PNC. (Mot. to Dismiss at 1 n.1).

2 Fannie Mae and PNC move in thiéernative for summary judgment.
Because the Court finds that Plaintiff hreet, and cannot, allege facts sufficient to
support a viable claim against FannieeMa PNC, the Court does not reach the
merits of their alternative basis for relief.
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l. BACKGROUND

On August 21, 2003, Plaintiff refinanced his existing home mortgage by
executing a promissory note (the “Note”)tire amount of $114,700, secured by a
deed (the “Security Deed”) to rgaloperty located at 1023 Strawberry Lane,
Ellenwood, Georgia (the “Property”). (Ar@ompl. [2] at 11-12Security Deed at
1, 3). Plaintiff executed the Security &kin favor of “National City Mortgage
Co. dba Accubanc Mortgage” (“Nanal City Mortgage”). (Id. Under the terms
of the Security Deed, Plaintiff “grded] and convey[ed [National City
Mortgage] and [National City Mortgage’s] successors and assigns, with power of
sale, the [Property].” (Security Deed at 3).

In October 2003, Fannie Mae “purchasled Plaintiff’'s mortgage loan and
acquired an interest in the Plaintiff's]g8urity [D]eed.” (Am. Compl. at 12).

On October 1, 2008, National City Mtgage merged into National City

Bank. On November @009, National City Bank merged into PNC. JiY.

3 SeeNational City Mortgage CapitélLC, and National City Bank, as

successor to National City Mortgage Q0urrent Report for Oct. 1, 2008, Form
8-K, http://www.sec.gov/Archivesdigiar/data/1425796/0005015208007699/
134024ae8vk.htm; Comptroller of the Currency, Conditional Approval #928, Re:
Application to merge National Citgank with and intd®NC Bank, N.A.
http://www.occ.gov/static/interpretations-and-precedents/nov09/ca928.pdf;
PNC Financial Services Group, Inc. (par company of PN®ank, N.A.), Annual
Report for 2010, Form 10-kKattp://www.sec.gov/Archives/edgar/data/713676/
000119312511051725/d10k.htm (last viditeeb. 3, 2014). These documents
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At some point, Plaintiff defaulted on his loan obligations. On June 2, 2010,
PNC “forwarded the Plaintiff's filko [McCalla] for the scheduling of a
nonjudicial foreclosure sale” of the Property. @tl13).

On July 28, 2010, McCalla, on behalfINC, sent Plaintiff a Notice of Sale
Under Power (“NSUP”) stating that tiReoperty was scheduled to be sold at
foreclosure on the first Tuesday in September, 2010, and identifying PNC as
Plaintiff's loan servicerad the entity with full authaty to negotiate, amend and
modify the terms of Plaintiff's mortgage. (lat 14).

On September 7, 2010, PNGnducted a foreclosure sale of the Property, at
which PNC was the highest bidder. PN, attorney-in-fact for Plaintiff and

pursuant to the power of sale in thec8rity Deed, executelDeed Under Power

were required by law to be filed withe Comptroller of the Currency and the
Securities and Exchange Commission Hrey are generally available to the
public. The Court takes judicial noticeattPNC is the successor by merger to
National City Bank and Natioh&ity Mortgage Co._SeEed. R. Evid. 201(b)(2)
(court may take judicial notice of fact naibject to reasonable dispute because it
can be accurately and readily deterediirom sources whose accuracy cannot
reasonably be questioned); Tellabg. m Makor Issues & Rights, Ltdb51 U.S.
308, 355 (2007) (on a motion to dismissud must consider the complaint and
matters of which it may take judiciabtice); Horowitz v. CitiMortgage, Ingc.

533 F. App’x 885, 888 (11th Cir. 2013) (Jond&.J., concurring) (“[P]ursuant to
Federal Rule of Evidence 201 the distdoturt properly took judicial notice of
[defendant’s] regulatory filings with bothe New York Department of State and
the [SEC], and those filings establish faet of the merger.”); Horsley v. Rivera
292 F.3d 695, 700 (11th Cir. 2002) (Judgment on the pleadings is appropriate
when no material facts are in dige, and judgment may be rendered by
considering the substance of the pleadings and any judicially noticed facts).
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conveying the Property to PNC. (lak 15-16). Also on September 7, 2010, PNC
executed a Special Warranty Deed conng\ythe Property to Fannie Mae. {ld.
On February 6, 2012, the Deed UndewBpand Special Warranty Deed were
recorded in the Superior Cawf Henry County, Georgia.

On January 27, 2012, McCalla, orhiad of Fannie Mae, filed a
dispossessory action against Clark ia ktagistrate Court of Henry County,
Georgia, seeking possession of the Propefyl. at 16). On February 28, 2012,
the Henry County Magistrate Courttefhaving conductedlaearing at which
Clark’s counsel appeared and evidenog @stimony was presented, issued an
order and judgment granting possessiothefProperty to Fannie Mae. On
March 5, 2012, Clark appealed the Magistr@ourt’s order.On March 20, 2012,
because Clark failed to tender the nintywrent amount while his appeal was
pending, as required by the Magistrateu@’s order, Fannie Mae requested a Writ
of Possession, which was granted on March 22, 2012, and executed on March 26,
2012. (Id.at 18).

On February 27, 2012, Plaintiff fildds Complaint [1.1 at 3-16] in the
Superior Court of Fulton County, Georgiageking to enjoin “Defendants from

transferring the Plaintiff's property. . or interfering with [his] right of

4 No. 2012-579CD.
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possession,” enjoin and stay the Henryuty dispossessory action, set aside the
foreclosure sale, “restore and return alénest in the [P]roperty to the Plaintiff
without restriction,” void any writ of pagssion issued, andaover consequential
damages, attorney’s fees and costs.

On April 2, 2013, Plaintiff amended hxomplaint. Plaintiff seeks to bring
a putative class action and asserts cldonsvrongful foreclosure (Claim 1);
slander of title (Claim II); slander ofedit (Claim IlI); infliction of emotional
distress (Claim IV); quieitle (Claim V); fraud (ClaimVI); exceeding authority
against McCalla (Claim Vll)yiolation of the duty to fairly exercise the power of
sale (Claim VIII); punitivedamages (Claim 1X); andtarney’s fees and costs
(Claim X). Plaintiff asserts that PNCcleed authority to foreclose on the Property
because it was not the holder of the Naxte Security Deednd that the Deed
Under Power and Special Wanty Deed are not valftl.

On April 19, 2013, Defendants remalthe Fulton County action to this
Court based on the Class Action Fairness Act, 28 U.S.C. § 1332(d)(2).

On April 26, 2013, McCalla filed its Motion for Judgment on the Pleadings

[4], and Fannie Mae and PNC filéheir Motion to Dismiss [10].

® Plaintiff's Complaint and Ameded Complaint have substantial

characteristics of a shotgun pleading which has the effect of depleting judicial
resources and depriving other litigantdiofely access to the Court. The time and
effort to consider Plaintiff’'s undisciplimelitany of claims illustrates this impact.
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1. DISCUSSION

A. Legal Standards

1. Motion for Judgment on the Pleadings
“Judgment on the pleadings is apprageiwhere there are no material facts
in dispute and the moving party istiéled to judgment as a matter of law.”

Cannon v. City oWest Palm Beag®50 F.3d 1299, 1301 (11th Cir. 2001). In

considering a motion for judgment on theandings, the allegations contained in
the complaint must be accepted as and the facts and all inferences must be

construed in the light most fa\aisle to the nonmoving party. SHawthorne v.

Mac Adjustment, In¢.140 F.3d 1367, 1370 (11th Cir. 1998). Motions for
judgment on the pleadings based on allegatiof a failure tstate a claim are
evaluated using the same standard Rsla 12(b)(6) motion to dismiss. See

Sampson v. Washington Mut. Bgriés3 F. App’x 863, 865 n.2 (11th Cir. 2011);

Strategic Income Fund, L.L.@. Spear, Leeds & Kellogg Cor®05 F.3d 1293,

1295 n.8 (11th Cir. 2002); Provident Mut. Lifes. Co. of Phila. v. City of Atlanta

864 F. Supp. 1274, 1278 (N.D. Ga. 1994) (“A motion for judgment on the

pleadings is subject to the same standaid askRule 12(b)(6) motion to dismiss.”).



2. Motionto Dismiss
On a motion to dismiss pursuant tol&@2(b)(6) of thé-ederal Rules of
Civil Procedure, the Court must “assuthat the factual allegations in the
complaint are true and give the pl#if] the benefit of reasonable factual

inferences.”_Wooten v. Quicken Loans, |26 F.3d 1187, 1196 (11th Cir.

2010). Although reasonable infereneee made in the plaintiff's favor,

“unwarranted deductions of fact’ are notaitted as true.” Adana v. Del Monte

Fresh Produce, N.A416 F.3d 1242, 1248 (11th C2005) (quoting S. Fla. Water

Mgmt. Dist. v. Montalvg 84 F.3d 402, 408 n.10 (1996)yhe Court is not required

to accept conclusory allegationsdalegal conclusianas true.Se&m. Dental

Ass’n v. Cigna Corp.605 F.3d 1283, 1290 (11th Cir. 2010) (construing Ashcroft

v. Igbal 556 U.S. 662 (2009); Bell Atl. Corp. v. TwombB50 U.S. 544 (2007)).

“To survive a motion to dismiss, a colamt must contain sufficient factual
matter, accepted as true, to ‘state a ckaimelief that is plausible on its face.”
Igbal, 556 U.S. at 678 (quoting TwombI§50 U.S. at 570)). Mere “labels and
conclusions” are insufficient. TwomRbI$50 U.S. at 555. “Alaim has facial
plausibility when the plaintiff pleads faciusontent that allows the court to draw
the reasonable inference that the defentkalble for the misconduct alleged.”

Igbal, 556 U.S. at 678 (citing TwombIl$50 U.S. at 556). This requires more than



the “mere possibility omisconduct.”_Am. Dentalb05 F.3d at 1290 (quoting
Igbal, 556 U.S. at 679). The well-pled alléigas must “nudge([] their claims
across the line from conceiva to plausible.”_Idat 1289 (quoting Twombly

550 U.S. at 570).

B.  Analysis

1. Defendants’ Standing to Foreclose
The crux of Plaintiff's clans is that PNC lackedastding to foreclose on the

Property. Itis undisputed that Plafhtxecuted the Security Deed in favor of

! To the extent Plaintiff argues that Defendants’ Motion for Judgment on the

Pleadings and Motion to Dismiss are barreddsyjudicata the Fulton County
Superior Court’s order demyg Defendants’ previous motions to dismiss [1.12 at
17-19] was not a “judgment” or “previous adjudication on the merits” of this case.
See, e.g.0.C.G.A. § 9-12-40 (“mudgmentof a court of competent jurisdiction

shall be conclusive betwedme same parties and thpnivies . . . .”) (emphasis
added); Karan, Inc. v. Auto-Owners Ins. (829 S.E.2d 260, 262 (Ga. 2006)
(“Three prerequisites must be satisfied befeiejudicataapplies—(1) identity of

the cause of action, (2) identity of therfpes or their privies, and (3) previous
adjudication on the merits by a courtoc@mpetent jurisdiction.”); Waldroup v.
Greene County Hosp. Aut63 S.E.2d 5, 7 (Ga. 1995) (“Collateral estoppel
precludes the re-adjudication of an isthet has previously been litigated and
adjudicated on the merits in anotheti@t between the same parties or their
privies.”); cf.In re Piper Aircraft Corp.244 F.3d 1289, 1296 (11th Cir. 200499
judicata“will bar a subsequent action if . there was a final judgment on the
merits”); Vintilla v. United State931 F.2d 1444 (11th Cir. 1991) (district court’s
initial denial of defendant’s motion to dismiss did not become law of the case so as
to preclude court from later granting thetion); Gregg v. United States Indus.,
Inc., 715 F.2d 1522, 1530 (11th Cir. 1983) (“[lsJaf the case applies only where
there has been a final judgment.”). Itnsubling that Plaintiff's counsel asserts an
argument that does not have a sound legal basis.
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National City Mortgage. (Security Deed1gt Under the terms of the Security
Deed, Plaintiff “grant[ed] and convesd] to [National @y Mortgage] and
[National City Mortgage’s] successaad assigns, with power of sale, the
[Property].” (Id.at 3).

On October 1, 2008, National City Mgage merged into National City
Bank. On November 6, 2008iational City Bank mergeithito PNC. (Am. Compl.
at 12). As aresult of the mergers, PBi&juired the assets, rights and liabilities of
National City Mortgage, including the Seity Deed. To the extent Plaintiff
argues that PNC lacked authority toddiose on the Property in the absence of a
recorded assignment of thechdty Deed to PNC, thmerger itself was sufficient
to transfer National City Mortgage’sqperty interests to PNC. The Supreme
Court of Georgia recently stated: “Wheorporations merge, state law provides
that the title to each corporation’s profyevests in the surviving corporation
without any conveyance, transfer, or gasnent . . . . Simildy, federal banking
law provides that the corpate existence of mergingtles shall continue in the
‘receiving association,” which is considered the same corporation as its

predecessor.” Nat'l CitiMortg. Co. v. Tidwel] 749 S.E.2d 730, 733 (Ga. 2013)

(citing O.C.G.A. 88 7-1-536, 12-1106; 12 U.S.C. § 2153fe Specifically, the

National Banking Act provides:



The corporate existencd each of the merging banks or banking
associations participating in sucterger shall be merged into and
continued in the receing association ansuch receiving association
shall be deemed to be the samgoooation as each bank or banking
association participating in the mergeAll rights, franchises, and
interests of the individual mergidmanks or banking associations in
and to every type of property . . alhbe transferred to and vested in
the receiving associatidsy virtue of such mesy without any deed or
other transfer.The receiving association, upon the merger and
without any order or other action oretpart of any court or otherwise,
shall hold and enjoy all rights of prapg franchises, and interests . . .
in the same manner and to the saxient as such rights, franchises,
and interests were held or enjoy®dany one of the merging banks or
banking associations at theng of the merger . . . .

12 U.S.C. § 215a(e) (emphasis added). Aesalt of the mergers of National City
Mortgage into National City Bank, amthtional City Bank into PNC, by operation
of law, PNC acquired the assets, rightd Aabilities of National City Mortgage,

including the Security Deed. PNC is tharttitled to exercise the power of sale in

the Security Deedl?

8 This is further supported by O@A. § 23-2-114, which provides that,
“[u]nless the instrument creating the povgeecifically provides to the contrary, a
.. .successor of the grantaea mortgagedeed of trust, deed to secure debt, bill
of sale to secure debt, or other like instrumengin assignee thereadr his
personal representative, hdieirs, legatee, devisea, successor may exercise any
power therein containetl O.C.G.A. § 23-2-114. TdrSecurity Deed discloses no
intent on the part of Plaintiff to restriblational City Mortgage from assigning its
rights and it does not prohibit the transfeiNaitional City Mortgage'’s rights to its
successor. Rather, Plaintiff unequivocahanted to National City Mortgage, its
successors or assigns, the right to fareeland sell the Property in the event of
Plaintiff's default.

’ That the foreclosure sale svaonducted by “PN®ank, National
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Plaintiff next argues that PNC laxktanding to foreclose on the Property
because it is “merely the servicer,” ribe “secured creditor,” and it does not also
hold the Note. The Supren@ourt of Georgia has expressly rejected this argument
and held that “the holder of a deed towge debt is authorized to exercise the
power of sale in accordaneeth the terms of the deed even if it does not also hold
the note or otherwise havayabeneficial interest in thdebt obligation underlying

the deed.”_You vJP Morgan Chase Bank43 S.E.2d 428, 433 (Ga. 2013); see

alsoHarris v. Chase Home Fin., L1624 F. App’x 590 (11th Cir. 2013) (applying

YOU).lO’ 11

Association sbm [successor by mergeriN&tional City Bank sbm [successor by
merger] to National City Mortgage Cdba Accubanc Mortgage” further supports
that PNC, by operation ofwg now stands in the place National City Mortgage
as the holder of the Securibeed. (Am Compl. at 15, 16).

10 To the extent Plaintiff asserts tH&XC could not acquire any interest in the
Security Deed as a resultthie merger because, at tirae of the merger, Fannie
Mae owned Plaintiff's Note and therefaraust have owned Plaintiff’'s Security
Deed, Georgia law does not require that a promissory note and the corresponding
security deed be assignediie same entity. See, e.3ou, 743 S.E.2d at 431-432
(“splitting” ownership of a note from owndmip of a deed not expressly prohibited
under Georgia law); Montoya v. Branch Banking & Trust,Gim. 1:11-cv-1869,
2012 WL 826993, at *5 (N.D. Ga. Mar. 2012) (rejecting wrongful foreclosure
claim to the extent it was based on aengplitting theory). Plaintiff does not
allege, and it does not appear, that theug8ty Deed was assigned to Fannie Mae
prior to foreclosure.

Georgia law requires that “[tlhe security instrument or assignment thereof
vesting the secured creditor with title to gezurity instrument shall be filed prior
to the time of sale . . . .” O.C.G.A.44-14-162(b). Thus, at the time of
foreclosure, even if Fanie Mae “owned” Plaintiff'sSecurity Deed, the only

11



Plaintiff has not, and cannot, asseviable claim undeany legal theory
based on Defendantalleged lack of authority ttoreclose on the Property.
Insofar as Plaintiff bases his claimg ferongful foreclosure, slander of title,
slander of credit, infliction of ematnal distress, quiet title, fraud, exceeding
authority, and failure to fairly exerciske power of salgn Defendants’ alleged
lack of authority to foreclose on the Pesty, these claims are required to be
dismissed.

2. Wrongful Foreclosure and Faile to Fairly Exercise the
Power of Sal¢Claims | and VIII)

To support a claim for wrongful forexdure under Georgia law, a plaintiff
must establish: (1) the foreclosing paoives a legal duty to the plaintiff;
(2) breach of that duty; (3) a causal ceation between the breach of that duty and

the injury sustained; and (4) damagesdl Feet Refinishing, Inc. v. West Georgia

Nat'l Bank 634 S.E.2d 802, 807 (Ga. Ct. A@f206). “A claim for wrongful

exercise of a power of sale under O.C.(8483-2-114 can arise when the creditor

recorded “security instrument or agsment thereof” for the Property was the
Security Deed, by which Plaintiff expreggranted the power cfale to National
City Mortgage and Nation&ity Mortgage’s successoasid assigns—that is, to
PNC.
1 To the extent Plaintiff relies on Reese v. Provident Funding Assocs,., LLP
730 S.E.2d 551 (Ga. Ct. App012), to support that only a secured creditor who
holds both the security deed and presoiry note can foreclose on a property, the
Georgia Supreme Court vacated and remartkiat decision for reconsideration in

light of You. SeeReeseNo. S12C2028, Order dflay 20, 2013 (Ga. 2013).
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has no legal right to foreclose.” Beyler v. Green Tree Serv., L6662 S.E.2d

141, 147 (Ga. Ct. App. 2008juoting Brown v. Freedmad74 S.E. 2d 73, 75
(Ga. Ct. App. 1996)).

Here, it is undisputed that Plaintiff defeed on his loan obligations. Failure
to make the proper loan payments order the amount due f@ats any claim for

wrongful foreclosure. Sedarvey v. Deutsche Bank Nat'l Trust Co.

No. 1:12-cv-1612, 2012 WL 3516477,*@t(N.D. Ga. Aug. 14, 2012) (“When the
borrower cannot show that the alleged injigattributable to the lender’s acts or

omissions, the borrower has no claimyeongful foreclosure.”); Heritage Creek

Dev. Corp. v. Colonial Banke01 S.E. 2d 842 (Ga. Ghpp. 2004) (plaintiff's

injury was “solely attributable to its own acts or omissions both before and after
the foreclosure” because it defaulted om litan payments, failed to cure the
default, and did not bid on the propertytla foreclosure sale)Plaintiff’'s claim

for wrongful foreclosure is required ke dismissed for this additional reasor?

12 To the extent Plaintiff argues tHareclosure was vangful because the

NSUP did not identify Fannie Mae as the “investor” on Plaintiff's loan and did not
identify the “secured creditor,” GeorgiaNnaequires only that a foreclosure notice
identify the individual or entity with @ full authority to negotiate, amend, and
modify the terms of Plaintiff's loan. See, € @.C.G.A. § 44-14-162.2(a); You

743 S.E.2d at 74-75.

13 To the extent Plaintiff also assethat the completed dispossessory action
was wrongful and seeks to have the WifiPossession overturned, the Court lacks
jurisdiction under tb Rooker-Feldmadoctrine to do so. Federal district courts

13



3. Slander of Title
Under Georgia law, “[tlhewner of any estate in lands may bring an action
for libelous or slanderous words whifdisely and maliciously impugn his title if
any damage accrues to him therefrom@C.G.A. § 51-9-11. To support an action
for slander of title, a plaintiff must atje “the uttering ad publishing of the
slanderous words; that they were falsat tihhey were malicious; that he sustained
special damage thereby; and that he posdessestate in tharoperty slandered.”

Cornelius v. Bank of Am., N.ANo. 1:12-cv-0585-JEC, 2012 WL 4468746, at *4

(N.D. Ga. Sept. 27, 2012yuoting_Latson v. Boa5b98 S.E.2d 485, 487 (Ga.

2004)). A plaintiff who asserts a claim slnder of title can “recover only such
special damages as he actually susta@iseal consequence of the alleged wrongful
acts, and he is required to plead th@enly, fully, and distinctly.” _Id.

Plaintiff asserts that the NSUP svaslanderous and fraudulent” because it
misrepresented that PNC had authoritjot@close on the Property. The Court has
already found that PNC, as the holdéthe Security Deed, was entitled to
exercise the power of sale in the Secubied. Plaintiff also has not asserted that

he suffered special damages as a resuti@publication of any allegedly false

“generally lack jurisdiction to review anial state court decision.” _Doe v. Fla.
Bar, 630 F.3d 1336, 1341 (11thrC2011) (citing D.C. Gurt of Appeals v.
Feldman 460 U.S. 462 (1983) & Rooke. Fidelity Trust Cg.263 U.S. 413
(1923)).
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statements. Failure to adequately plspécial damages defeats a claim for slander

of title. SeeCornelius 2012 WL 4468746, at *4 (dismisg slander of title claim
where plaintiff simply claimed millionef dollars in damages without further

explanation); Jackman v. Hastyo. 1:10-cv-2485-RWS, 2011 WL 854878, at *6

(N.D. Ga. Mar. 8, 2011) (dismissing a slandgtitle claim for failure to allege

special damage); Harmon v. CunaBd8 S.E.2d 351 (1989) (insufficient proof of

special damages where no specific figwese offered for tt damage allegedly
suffered). This claim is required to be dismissed.
4. Slander of Credit

Defendants argue that Plaintiff'sagin for slander of credit under Georgia
law must be dismissed because it sgonpted by The Fair Credit Reporting Act,
15 U.S.C. § 1681 et seffFCRA”). Plaintiff does not oppose, or otherwise
respond to, Defendants’ argument. InResponse, Plaintiff conclusorily asserts
that “[t]he cases cited by the Defendantdiur issue are not applicable.” (PI's
Resp. [19.1] at 18} Failure to respond to an opjig party’s argument results in

abandonment of the claim. SBate v. Schuller Int'l, InG.998 F. Supp. 1473,

1477 (N.D. Ga. 1998) (“Because plaintiff haddd to respond to this argument or

otherwise address this claim, t@eurt deems it abandoned.”); see dlsb7.1(B),

14 Plaintiff's Response to McCallaMotion for Judgment on the Pleadings

does not address McCalla’s argumfemtdismissal of this claim.
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NDGa (“Failure to file a response shall indicate that there is no opposition to the
motion.”). Plaintiff has abandoned his cldfion slander of credit and this claim is

required to be dismisséd.

15 Even if he had not abandonedAtaintiff's claim under Georgia law for

slander of credit must be dismisseddngse it is preempted by the FCRA. The
FCRA provides: “No requirement or pribition may be imposed under the laws of
any State . . . with respect to any sdbjmatter regulated under . . . section
1681s-2 of this title, relating to tlresponsibilities of persons who furnish
information to consumer reporting agencies.” 15 U.S.C. § 1681t(b)(1)(F).
Section 1681s-2 prohibits furnishers frpnoviding “any information relating to a
consumer to any consumer reporting agahtye person knows or has reasonable
cause to believe that the informationnaccurate.” 15 U.S.C. § 1681s—2. Plaintiff
asserts that Defendants “impaired theifis credit causing him to lose the
ability to have good credit” when thépowingly reported false information,
including that Plaintiff owed a debt to BN (Am. Compl. alL7-18). This conduct
falls within the provisions of Section 1682 because it relates to Defendants’
responsibilities as furnishers of infornmat to consumer reporting agencies. The
FCRA thus preempts Plaintiff's slanderarédit claim and this claim is required to
be dismissed for this adinal reason._See, e, ddoward v. DirecTV Group, Ing¢.
No. CV 109-156, 2012 WL 1850922,*3t(S.D. Ga. May 21, 2012) (state-law
defamation claim preempted by FCRA wa@taintiff alleged that defendants
generated false, malicioasid defamatory documentsdasubmitted them to credit
reporting agencies); Horton v. HSBC BalNo. 1:11-cv-3210, 2013 WL 2452273
(N.D. Ga. June 5, 2013) (Thrashadopting Walker, M.J.) (amendment to
complaint denied as futile where FCRWeempted proposesdate law claims;
claims arose from and were related to ddénts’ alleged failuréo properly report
information about plaintiff's accounts to credit bureaus)shson v. Decatur

Fed. Sav. & Loan Ass;rb08 S.E.2d 788 (Ga. Ctpfd. 1998) (FCRA preempted
borrowers’ state-law claim for libel baken bank’s allegedly false reporting to
credit agencies that they weatelinquent on their mortgage).
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5. Infliction of Emotional Distress
Under Georgia law,

the burden which the plaintiff musteet in order to prevail [on a
claim for intentional infliction oemotional distress] is a stringent
one. To prevail, a plaintiff must demonstrate that: (1) the conduct
giving rise to the claim was intdonal or reckless; (2) the conduct
was extreme and outrageous), {3 conduct caused emotional
distress; and (4) the emotional dests was severd he defendant’s
conduct must be so extreme irgdee as to go beyond all possible
bounds of decency, and to be netgal as atrocious, and utterly
intolerable in a civilized communityWhether a claim rises to the
requisite level of outrageousness and egregiousness to sustain a claim
for intentional infliction of emotional distress is a question of law.

Steed v. Fed. Nat'l Mortg. Cor89 S.E.2d 843, 851-852 (Ga. Ct. App. 2009)

(quoting_Frank v. Fleet Fin. Inc. of G&18 S.E.2d 717, 720 (G@&t. App. 1999)).

Plaintiff alleges that “Defendants’ @ans in illegal and wrongful foreclosure

upon [the Property] and gisssessing the Plaintiff, stituted [intentionally],

fraudulently and/or negligently,” caused Plaintiff “severe emotional distress.”

(Am. Compl. at 18). The crux of &htiff's Amended Complaint is that

Defendants wrongfully foreclosed on tReoperty and instituted dispossessory

proceedings when they knew that PNIégedly lacked standing to foreclose on

the Property because it was not the holde¢hefNote and Security Deed. This

simply is not the kind of action thasas to the level of extreme, outrageous,

atrocious or intolerable conduct requir® support a claim for intentional
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infliction of emotionaldistress._See, e,d&rank 518 S.E.2d at 720 (breach of

contract to re-sell property to homewsys following foreclosure sale and
institution of dispossessory procergh not the kind of egregious conduct

necessary to support intentional inflari of emotional distiss); Ingram v. JIK

Realty Co. 404 S.E.2d 802 (Ga. Ct. App. 199ajfirming grant of summary
judgment on intentional infliction claimvhere defendant’s conduct consisted of

wrongfully foreclosing on plaintiff's progrty); Thomas v. Ronald A. Edwards

Constr. Cg.293 S.E.2d 383 (1982) (filing astiossessory warrant does not
constitute the kind of egremiis conduct necessary to sustain a claim for intentional
infliction of emotional distress). Plaifftfails to state a claim for infliction of
emotional distress and this claim is required to be dismi§sed.
6. Quiet Title
The purpose of Georgia’'s Quiet Tiet of 1966 is “to create a procedure

for removing any cloud upon the title to land. and for readily and conclusively

16 To the extent Plaintiff asserts aich for negligent infliction of emotional

distress, “[tlhere is naxdependent tort in Georgiar negligent infliction of
emotional distress.” Holbrook v. Stans&62 S.E.2d 731, 73&a. Ct. App.

2002) (citing_Lee v. Statéarm Mut. Ins. C9.533 S.E.2d 82 (Ga. 2000)). While
“[a] plaintiff may recover damages for etional distress based upon an injury to
property that results in pecuniary loss,aitiff cannot state a claim for infliction
of emotional distress because, as the Caloeady found, the foreclosure sale was
not wrongful. _Se&ationwide Mut. Ins. Co. v. Lanb46 S.E.2d 283, 284-85, 286
n.5 (Ga. Ct. App. 2001) (Pecuniary lossstiesult from a trespass, “an unlawful
interference with one’s person, property, or rights.”).
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establishing that certain named persomste owners of all the interests in land
....m O.C.G.A. 8§ 23-3-60. In an actiorrfguiet title, “a plaintiff must assert that
he holds some current record title or current prescriptive title, in order to maintain

his suit.” _Smith v. Georgia Kaolin Co., Iné98 S.E.2d 266, 267-68 (Ga. 1998).

Plaintiff cannot state a claim for atititle to the Property because, having
found that the foreclosure sale was nabngful, Plaintiff lacks any rights in the
Property. A valid foreclosure of a security deed vests legal title in the purchaser

and divests all of the grantor’gyhts in the property. See, €.Gummings v.

Johnsonl129 S.E.2d 762 (Ga. 1963); Riesdv. Anchor Rode Condo.

Homeowner’s Assn. Inc508 S.E.2d 648 (Ga. Ct. App. 1998).

Even if the Property had not been satdoreclosure, Plaintiff's claim for
guiet title must be dismissed because aglytrio legal title to the Property he has
Is subordinate to PNC’s rights under thex@rity Deed. Whehe executed the
Security Deed, Plaintiff granted to tanal City Mortgage, and National City
Mortgage’s successors and assigns, legaltattee Property until the debt secured
by the Security Deed is paid in full. etiff retained only the equitable right of
redemption and the right of possession. See.G.A. 8§ 14-44-60 (“[T]he
conveyance of real or personal propertslspass the title of the property to the

grantee until the debt or debts which tdomveyance was madedecure shall be
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fully paid . . . with the right reserved by the grantor to have the property

reconveyed to him upon the paymenhthe debt. . . .”); see alddcCarter v.

Bankers Trust Cp543 S.E.2d 755, 757 (Ga. Ct. App. 2000). Plaintiff does not

allege, and the record does not support,tti@Security Deed isot valid or that
he satisfied his underlying loan obligatiorf3laintiff therefore lacks current record
title or current prescriptive title to the Prerty, and his claim for quiet title is
required to be dismisséd.
7. Fraud

In Georgia, plaintiffs alleging fraud musstablish five (5) elements: “a false
representation by a defendant, scienterntnde to induce the plaintiff to act or
refrain from acting, justifiable reliance Ipjaintiff, and damage to plaintiff.”

Baxter v. Fairfield Fin. Servs704 S.E.2d 423, 429 (Ga..@tpp. 2010).

Rule 9(b) of the Federal Rules of €iRrocedure further requires plaintiffs
alleging fraud to “state ith particularity the circurstances constituting fraud.”
Fed. R. Civ. P. 9(b). The ElewiarCircuit has consistently held:

To comply with Rule 9§), a complaint must set forth: (1) precisely
what statements were made in watuments or oral representations

17 That the Deed Under Power and SpeWarranty Deed were not recorded

within 90 days of the foreclosure sades required by O.C.G.A. § 44-14-160, does
not entitle Plaintiff to quiet title to the Rverty. Those documents do not affect the
validity of the Security Deedr the authority of PNC, asresult of the merger with
National City Mortgage, to exercise thewer of sale in the Security Deed.
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or what omissions were made, anjitf® time and place of each such
statement and the person responsible for making (or, in the case of
omissions, not making) same, and (3) the content of such statements
and the manner in which they mislgt plaintiff, and (4) what the
defendants obtained as @sequence of the fraud.

Thomas v. Pentagon Federal Credit Uni@®3 F. App’x 635, 638 (11th Cir. 2010)

(mortgagor failed to allege facts withfBaient particularity to state fraud claim
against mortgagee where he did not tdgrany specific statements made by
mortgagee and failed to idifly time and place of an oission, person responsible
for making an omission, and what mogga obtained as @wsequence of fraud);

seealsoMizzaro v. Home Depot, Inc544 F.3d 1230, 1237 (11th Cir. 2008).

Plaintiff alleges that Cfendants falsely represented that Plaintiff owed a
debt to PNC and that PNC had the autiydo foreclose on the Property. (Am.
Compl. at 20-21). Plaintiff asserts ti¢fendants made these misrepresentations
“to induce the Plaintiff to refrain from eflenging the Defendanfsic] . . . alleged
rights in the [Property] or the ensuingdalosure sale or dispossessory action.”
(Id. at 21).

Plaintiff does not allege any falseatement made by Defendants or what
Defendants gained by allegedly making this statement. Plaintiff does not allege
that he is current on his loan and it is cleat PNC, as the holder of the Security

Deed and the servicer of Plaintiffean, was entitled to receive Plaintiff's
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mortgage payments and foreclose on the Rtpprethe event of Plaintiff's default
on his loan obligations. Plaintiff does radkege any action h@ok, or refrained
from taking, in response to an alleljefalse represeation by Defendant®.
Plaintiff has not pled the five elememtifraud with the specificity required under
Rule 9 of the Federal Rules of Civil lBemlure and Plaintiff otherwise fails to
allege facts sufficient to support a caof fraud under Georgia law. Plaintiff's
fraud claim is required to be dismissed.
8. WhetheMcCalla Exceeded Its Authority

Plaintiff asserts that McCalla exceededauthority by “prepar[ing] the
foreclosure deed and special warraaed in favor of [Fannie Mae]” and
Initiating dispossessory proceedingseniMcCalla knew that PNC lacked
authority to foreclose on the Property ahdt the foreclosursale was wrongful.
(Am. Compl. at 23-24). s clear that PNC, as thmlder of the Security Deed,
was entitled to foreclose on the Property, and that Fannie Mae, as the purchaser of
the Property after foreclosure, was entitie@ writ of possession for the Property.
Because Plaintiff fails to state a ectafor wrongful foreclosure or wrongful

dispossession, Plaintiff cannot statedam against McCall&or exceeding its

18 Plaintiff fails also to show that reuffered damages betse of his alleged

reliance, particularly because it appeRlaintiff had been living in the Property
without making any mortgageayments from at leagtine 2010 to March 2012.
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authority by conducting the foreclosurdesan behalf of PNC and prosecuting the
dispossessory action on behalf of FannieeMRIlaintiff’'s claim against McCalla
for exceeding its authority is required to be dismissed.
9. Punitive Damages and Attorney’s Fees
Plaintiff is not entitled to an award of punitive damages because he failed to
state any claims upon which rdlimay be granted._ S&2.C.G.A. § 51-12-5.1(b);

Martin v. Martin 600 S.E.2d 682, 683 (Ga. Ctp 2004) (“Punitive damages

cannot be awarded in the absence offarding of compensatory damages.”).
Plaintiff also is not entitled to attornsyfees and costs because he is not a
prevailing party and his clainfeave been dismissed. SeeC.G.A. 8§ 13-6-11;

Amstead v. McFarlan®50 S.E.2d 737 (Ga. Ct. App. 2007) (attorney’s fees not

available where generalmi@ages not awarded); d¢fed. R. Civ. P. 54.
11. Injunctive Relief
A claim for preliminary injunctiveelief requires a showing of “a

substantial likelihood of success on the itsesf the underlying case,” Grizzle v.

Kemp, 634 F.3d 1314, 1320 (11th Cir. 20,1While a permanent injunction

requires actual success on the mebitsited States v. Endotec, In663 F.3d

1187, 1194 (11th Cir. 2009). Because Ri#fis claims have been dismissed on
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the merits, he cannot demonstrate liketyactual success on the merits, and his
claim for injunctive relief is required to be dismissed.

[11. CONCLUSION

For the foregoing reasons,

ITISHEREBY ORDERED that McCalla Raymer, LLC’s Motion for
Judgment on the Pleadings [4GRANTED.

IT ISFURTHER ORDERED that Federal Nationallortgage Corporation
and PNC Bank, N.A.’s Motion to Dismiss [10]&RANTED.

IT ISFURTHER ORDERED that McCalla Raymer, LLC’s Motion to
Stay Discovery [5] and Plaintiff Willim A. Clark’s “Motion for Order Denying
Motions for Summary Judgment Bermitting Discovery” [16] arBENIED AS

MOOT.

SO ORDERED this 3rd day of February, 2014.

Witianm b . Mifan
WILLIAM S. DUFFEY, JR.
UNITED STATES DISTRICT JUDGE

24



