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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

LAUREN BELL,

Plaintiff,
V. 1:13-cv-1399-WSD
PSSWORLD MEDICAL, INC.
et al.,
Defendants.

OPINION AND ORDER

This matter is before the Court Bhaintiff's Motion to Remand and for
Attorneys’ Fees [6{*Motion to Remand”).

l. BACKGROUND

On March 12, 2013, Plaintiff Lauren Bé€lPlaintiff”) filed this action in the
Superior Court of Fulton County, Georgilm her Complaint [1-1], Plaintiff
alleges that, when she was emplopgdefendants PSS World Medical, Inc.,
McKesson Corporation, and Linear Meal Solutions, LLC (collectively,
“Defendants”), she entered into an@oyment contract containing numerous
restrictive covenants (the “RestriativCovenants”) prohibiting Plaintiff from
engaging in various forms of competition with Defendants for one year after the

termination of Plaintiff's employmentOn February 22, 2013, Plaintiff's
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employment with Defendants terminated.

In this action, Plaintiff seeks a&daratory judgment #t the Restrictive
Covenants are not valid, and she seekimjamction prohibiting Defendants from
enforcing the Restrictive Covenants agaimet Plaintiff does not seek monetary
damages, and she does ntdge any financial losses.

On April 26, 2013, Defendants removed the action to this Court on the basis
of diversity jurisdiction. On May 28013, Plaintiff filed her Motion to Remand,
in which Plaintiff argues that Defenaks have failed to establish diversity
jurisdiction because Defendants did sbow that the amount in controversy
exceeds $75,000.

[I. DISCUSSION

A. Legal Standard

Under the removal statute “any civiltem brought in a State court of which
the district courts of the United Statev@ariginal jurisdiction, may be removed
by the defendant” to federaburt. 28 U.S.C. 8§ 1441(a) (2006). Where removal is
challenged, the removing party has the bardeshow removal is proper, or the

case must be remanded to the statat. Williams v. Best Buy Cp269 F.3d

1316, 1319 (11th Cir. 2001). “[U]ncertaims [about the basis for removal] are

resolved in favor of remand.Burns v. Windsor Ins. Cp31 F.3d 1092, 1095




(11th Cir. 1994). Oce a case is removed, “[i]f abytime before final judgment it
appears that the district court lacks gabjmatter jurisdiction, the case shall be

remanded.” 28 U.S.C. § 1447(c) (2006).

B. Analysis

Diversity jurisdiction exists wherthe amount in controversy exceeds
$75,000, and the suit is be#en citizens of differentates. 28 U.S.C § 1332(a).
Plaintiff argues that removal of thegtion was not proper because Defendants
have not shown that the amount in comersy exceeds $75,000. She further
asserts that she is entitled to recover litigation expenses because the removal was
improper.

1. Amount in Controversy

In determining whether the amountdontroversy requirement is met for the

purposes of diversity jurisdiction, courteeasure the value of the litigation from

the plaintiff's perspective. Ericsson G#obile Commc’ns v. Motorola Commc’ns

& Elecs., Inc, 120 F.3d 216, 219 (11th Cir. 1997)he amount in controversy is

determined from the face of the complalitiless it appears or is in some way
shown that the amount stated in thenptaint is not claimed ‘in good faith.™

Horton v. Liberty Mut. Ins. C9.367 U.S. 348, 353 (1961). Where a plaintiff

seeks only declaratory or injunctive relitfe value of the relief “is the monetary



value of the object of the litigation that would flow to the plaintifff] if the

injunction were granted.” D & Rarty, LLC v. Party Land, Inc406 F. Supp. 2d
1382, 1384 (N.D. Ga. 2005) (quoting Willian#69 F.3d at 1319).

In cases removed to federal courg temoving defendant must prove, by a
preponderance of the evidence, that tHaevéhat would flow to the plaintiff”’
exceeds $75,000.Seeid. When a plaintiff makes antiely motion to remand, “the
district court has before it only the limit@iniverse of evidence available when the
motion to remand is filed—i.e., thtice of removal and accompanying

documents.”_Lowery v. Ala. Power Cd83 F.3d 1184, 1213 (11th Cir. 2007).

“[Il]n assessing the proprietf removal, the court corters the document received
by the defendant from the plaintiff—Dbetlite initial complaint or a later received
paper—and determines whether tlatument and the notice of removal

unambiguously establish federal jurisdiction.”?1dIf that evidence is insufficient

! Plaintiff argues that Defendants musbye the amount in controversy “by a legal
certainty.” The “legal certainty” standhapplies only in cases where a defendant
seeks to prove that the amount in contreyes greater than the amount expressly
alleged in the plaintiff's complaint. S&urns v. Windsor Ins. Cp31 F.3d 1092,
1095-96 (11th Cir. 1994). In cases like this,omeere the complaint is silent as to
the amount in controversy, the defendaburden is to prove the amount in
controversy “by a preponderaa of the evidence.” Sé#illiams, 269 F.3d at

13109.

Under 28 U.S.C. § 1446(b), an actiomésnovable in two types of cases:
“(1) those removable on the basis ofimitial pleading; and (2) those that later
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to establish that removal was proper @tffurisdiction was present, neither the
defendants nor the court may speculatenrattempt to make up for the notice’s
failings.” Id.at 1214-15. “The absence of faaltallegations pertinent to the
existence of jurisdiction is dispositivedrnn such absence, the existence of
jurisdiction should not be divined by looking to the stars.”aldl215.

“[A] removing defendant’s counse bound by Rule 11 to file a notice of
removal only when counsel can do so in good faith.”atd.213 n.63. This
requires the defendant’s counsel to represent, under Rule 11, that the case belongs
in federal court._ldat 1217. “Though the defendant in a diversity case, unlike the
plaintiff, may have no actu&howledge of the value of the claims, the defendant is
not excused from the duty to show by facii ot mere conclusory allegation, that
federal jurisdiction exists.” IdFor this reason, in a case with “only bare pleadings
containing unspecified damages,” it is “highly questionable whether a defendant

could ever file a notice of removal orvdrsity grounds . . . without seriously

become removable on the basis of ‘a copgn amended pleading, motion, order

or other paper.”_Lowery483 F.3d at 1212 (quoting 28 U.S.C. § 1446(b)).
“Regardless of the type of case, a defenaaust remove within thirty days of
receiving the document that providée basis for removal.” It 1212-13.

When a defendant removesase within thirty daysef receiving the complaint,

“the removing defendant may presenttiwthe notice of removal] additional
evidence—business records and affidavits, for instance—to satisfy its jurisdictional
burden.” Roe v. Michelin N. Am., Inc613 F.3d 1058, 1061 n.4 (11th Cir. 2010).




testing the limits of compliance with Rule 11.” &t.1215 n.63.

In this action, Plaintiff seeks a dachtion that the Restrictive Covenants in
her employment contractith Defendants are not enforceable, and she seeks to
prevent Defendants from attempting to enéothe Restrictive Covenants. There
are no factual allegations contained in Plaintiff's Complaint supporting that the
value of this relief to Plaintiff exceeds $75,000.

In their Notice of Removal, Defendaratempt to show that the amount in
controversy exceeds $75,000 by attachirgdéclarations of their employees Rich
Riehl and Ann Baker. Thedeclarations show that Plaintiff earned $65,000 per
year in her last year of employment willefendants. Defendanassert it is thus
“reasonable to infer” that Plaintiff rearn more than $60,000 per year in a
competing business. What Defendantsdbassert is that the amount Plaintiff
might earn during the one year the ResitrecCovenants apply, assuming she is or

will be employed, will meet thpirisdictional amount of $75,000.

* The Court further notes that Plaintiffsll salary, even if it did meet the
jurisdictional threshold, is not sufficient &stablish jurisdiction. Several courts
have determined that an employeetskt@otential new salary at a competing
business is not sufficient to establisk timount in controversy because the value
of the litigation to the plaintiff is not kientire salary but the difference between
what the plaintiff can earn with and withatamplying with restrictive covenants.
See, e.g.Wilson v. Benyon Sports Surfaces, |Mdo. 1:11-cv-2002-RWS, 2011

WL 6014666, at *3 (N.D. Ga. Dec. 1, 201(1)T]he relevant inquiry is the

difference between [the pldiff's] salary at [the defendant’s business] and what he
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The declarations submitted by Defent$ado not otherwise support that the
required amount in controversy is met. Although the declarations show that
Plaintiff, while employedy Defendants, worked fananagers Clay Cibula
(“Cibula™) and John Heilman (“Heilma,’who left Defendants’ employment
shortly after Plaintiff left, there is no ewadce that Plaintiff is working with Cibula
or Heilman and, even if she were, whether income, attributable to violating the
Restrictive Covenants, would exceed $75,b0the evidence befe the Court is
not sufficient to support a conclusion thia¢ amount in controversy in this case

exceeds $75,000. Sé&when v. Office Depot, Inc204 F.3d 1069, 1079 (11th Cir.

2000) (holding that the amount in contessy cannot be established by assuming

could make should the covenants be invaéidd). The record here does not show
the difference between what Plaintiff might earn with and without complying with
the Restrictive Covenants.

* While employed by Defendants, CibuladaHeilman controlled accounts for four
customers (the “Four Customers”) wienerated sales in 2012 of nearly $2.25
million. After Plaintiff, Cibula, andHeilman resigned, the Four Customers
terminated their relationships with Daftants, and one of the four, whose account
generated just ove9$,000 in sales in 2012, allegedbjd Defendants that he was
taking his future business to Plain@ffid Cibula at a new company. This
statement is hearsay, whiclet@ourt does not consider. 3aél Telecomms.
Exch. Corp. v. MCI Telecomms. Cor@®92 F. Supp. 1520, 1544 (N.D. Ga. 1995)
(explaining that a court may not consitearsay contained in an affidvait). Even
if Defendants could properlyffer the statement, it is not sufficient to show the
sales volume the customer would genevatde the Restrictive Covenants apply
or the value, to Plaintiff personally, of that business.




the existence of “too many contingenciesThat is, there is aomplete absence of
evidence of income to establisketamount in controversy. Skeewery, 483 F.3d
at 1213-15. It would be rank cesfure to conclude otherwise.

The Court finds that Defendants,ramoving this case, have not shown, by
a preponderance of the evidence, thaatmeunt in the controversy in this matter
exceeds $75,000, and Plaintiff's MotionRemand is required to be granted.

2. Litigation Expenses

In remanding a case, the Court “magjuge payment of just costs and any

actual expenses, including@ney fees, incurred as a result of the removal.” 28

U.S.C. § 1447(c). District courts mag,their discretion, award expenses under

> The Court notes that the Notice of Remaalab fails to establish that the parties
are of diverse citizenship. “Diversity jurisdiction, as a general rule, requires
complete diversity—every plaintiff mube diverse from every defendant.”
Palmer Hosp. Auth. of Randolph Cnt22 F.3d 1559, 1564 (11th Cir. 1994).
Neither the Complaint nor the Notice Rémoval shows the citizenship of
Defendant Linear Medical Solutions, LLCL{hear”), a limitedliability company.
“[A] limited liability companyis a citizen of any stataf which a member of the
company is a citizen.”_Rolling GreeMHP, L.P. v. Comcast SCH Holdings
L.L.C., 374 F.3d 1020, 1022 (11th Cir. 2004)efendant does not identify
Linear's members or identify the citizemglof Linear's members. For this
additional reason, the Notice of Removatl&fective, and remand is appropriate.
Seeid. (“To sufficiently allege the citizengt{] of [a limited liability company], a
party must list the citizenships df the members of the limited liability
company .. .."); see algoorporate Mgmt. Advisordnc. v. Artien Complexus,
Inc., 561 F.3d 1294, 1297 (11th Cir. 2009) (expiag that the failure to properly
establish a party’s citizenship in a notice@ioval is a procedak defect that may
serve as the basis for a motion to remand).




8 1447(c) “where the removing party l&kan objectively reasonable basis for

seeking removal.”_Martin. Franklin Capital Corp546 U.S. 132, 141 (2005).
“[1]n deciding whether to award fees umde1447(c), the merit of the removal is
much more important than the motivatiimm the removal. In fact, it is the

overriding consideration.” @y v. N.Y. Life Ins. Cq.906 F. Supp. 628, 634 (N.D.

Ala. 1995).

In this case, the only bases for mral were Defendants’ assumptions that
Plaintiff would earn more than $60,000 yesar in a competing business and that,
based on hearsay, one the Four Custometdd take his account to Plaintiff and
Cibula and continue to genégahe same volume of sales in the following year.
These assumptions are spetiuaand are not based onffstient evidence. The
Court finds that Defendants did notved‘an objectively reasonable basis for
seeking removal” and conales that Plaintiff should ewvarded her expenses and

attorney’s fees incurred agesult of the removal. Sd#evine v. Prison Health

Servs., InG.212 F. App’x 890, 893 (11th Cir. 2006).

[11. CONCLUSION

Accordingly, for the foregoing reasons,
IT ISHEREBY ORDERED that Plaintiff's Motion to Remand and for

Attorneys’ Fees [6] iISRANTED. The Clerk iDIRECTED to REMAND this



action to the Superior Court of Fulton County, Georgia.

IT ISFURTHER ORDERED that Plaintiff submit, within fourteen (14)
days of this Order, an itemized list of costs and expenses, including attorney’s fees,
that she has incurred as a result of the retnaithis action. Within fourteen (14)

days of Plaintiff's submissiol)efendants may file a response.

SO ORDERED this 8th day of October, 2013.

Wit b . Mas
WILLIAM S. DUFFEY, JR.
UNITED STATES DISTRICT JUDGE
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