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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

LESLIEWILLIAMS,
Plaintiff,
V. 1:13-cv-1899-W SD

FEDERAL NATIONAL
MORTGAGE ASSOCIATION,

Defendant.

OPINION AND ORDER

This matter is before the Court Defendant Federdational Mortgage
Association’s (“Defendant” or “Fannie Mg Motion to Dismiss [11] Plaintiff
Leslie Williams’s (“Plaintiff” or “Williams”) Amended Complaint [7].

l. BACKGROUND
On July 28, 2004, Plaintiff obtaidea loan from HomeBanc Mortgage

Corporation (*HomeBanc”), in the amounit $268,900. (Am. Compl. T 8).
Plaintiff executed, in favor of HomeBarec Security Deed to real property located
at 341 McCook Circle, Kennesaw, @gia (the “Property”). (Id& Ex. B).

On March 15, 2005HomeBanc assigned its rightader the Security Deed

to J.P. Morgan Chase BankAm. Compl. 10 & Ex. C}.

! The Assignment was executedMarch 15, 2005, and was recorded on
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On August 13, 2008, J.P. Morgan&3e Bank assigned its rights under the
Security Deed to Chase Home Finar,LC. (Am. Comp 1 12 & Ex. E).

On August 4, 2008, Chase Home Finance LLC assigned its rights under the
Security Deed to Fannie Ma¢Am. Compl. § 11 & Ex. Dj.

At some point, IBM Lender Busiss Process Services, Inc. (“IBM”)
became Plaintiff's loan seicer. (Am. Compl.  15).

In 2011, Plaintiff defaulted on her loan obligations. {Id.3).

On June 27, 2011, Plaintiff receivadNotice of Foreclosure Sale (the
“Notice”) from Johnson & Freeman LLC, stag that Plaintiff had defaulted on her
loan obligations and that Fannie Mé#w®e holder of Plaintiff's loan and the
Security Deed, would conduct a forealos sale of the Property on the first
Tuesday in August, 2011. (Am. Compl. 1&4£Xx. F). The Noticalso states that
Plaintiff can contact IBM “to discuss pokk alternatives to foreclosure,” and
provides IBM’s telephone nureb and address. (An@ompl. 15 & Ex. F).

On August 2, 2011, Fannie Mae sole tProperty at foreclosure. (Am.

Compl. 117 & Ex. G).

October 14, 2005. (Am. Compl. Ex. C).

2 The Court notes that the assiggmhfrom Chase Home Finance LLC to
Fannie Mae occurred before Chase Honmakte LLC received its assignment of
the Security Deed from J.Rlorgan Chase Bank. In her Amended Complaint,
Plaintiff does not challenge the vatydof the assignment to Fannie Mae.



On August 3, 2012, Plaintiff filed her @plaint [1.1] in tle Superior Court
of Cobb County, Georgia, assertingtstlaw claims against Fannie Mae for
“wrongful foreclosure/breach of caact” and violations of O.C.G.A.
88 44-14-162.2 and 44-14-162(b). Pldirdought compensatory and punitive
damages and attorney’s fees and costs.

On May 7, 2013, Plaintiff filed hekmended Complaint [7]. Plaintiff
asserts that Fannie Mae violated G@. § 44-14-162.2 (Count I) and the Due
Process Clause of the Fifth Amendment (CdlntPlaintiff argues that the Notice
was defective under O.C.G.A. § 44-14-T6Because it only provided the contact
information for IBM and, pursuant todlservicing agreemebetween Fannie Mae
and IBM, Plaintiff assertdBM does not have the authtyrto negotiate, amend or
modify the terms of Plaintiff's loawithout permission frm Fannie Mae and may
do so only within the guidelines set bynAge Mae. Plaintiff argues also that
Fannie Mae violated her due process rights by foreclosing on the Property without
a hearing. Plaintiff seeks either compaosadamages or reinstatement of her title
to the Property, and attorney’s fees and costs.

On June 6, 2013, Fannie Mae remotteel Cobb County action to this Court
based on federal question jurisdicticechuse Count Il of Plaintiffs Amended

Complaint asserts a claim for violatiohthe United States Constitution [1].



On June 13, 2013, Fannie Mae motedismiss Plaintiff's Amended
Complaint for failureo state a claim.

1. DISCUSSION

A. Defendant’'s Motion to Dismiss

1. Legal Sandard

On a motion to dismiss pursuant tol®u2(b)(6) of thd-ederal Rules of
Civil Procedure, the Court must “assuthat the factual allegations in the
complaint are true and give the pl&ifi] the benefit of reasonable factual

inferences.”_Wooten v. Quicken Loans, 626 F.3d 1187, 1196 (11th Cir.

2010). Although reasonable infereneee made in the plaintiff's favor,

“unwarranted deductions of fact’ are notaitted as true.” Adana v. Del Monte

Fresh Produce, N.A416 F.3d 1242, 1248 (11th C2005) (quoting S. Fla. Water

Mgmt. Dist. v. Montalvo 84 F.3d 402, 408 n.10 (1996))he Court is not required

to accept conclusory allegationscelegal conclusianas true. Seg&m. Dental

Ass’n v. Cigna Corp.605 F.3d 1283, 1290 (11th Cir. 2010) (construing Ashcroft

v. Igbal 556 U.S. 662 (2009); Bell Atl. Corp. v. TwombB50 U.S. 544 (2007)).

“To survive a motion to dismiss, a colamt must contain sufficient factual

matter, accepted as true, to ‘state a clamelief that is plausible on its face.

Igbal, 556 U.S. at 678 (quoting Twombly50 U.S. at 570)). Mere “labels and



conclusions” are insufficient. TwomhI$50 U.S. at 555. “Alaim has facial
plausibility when the plaintiff pleads factusontent that allows the court to draw
the reasonable inference that the defentdalble for the misconduct alleged.”
Igbal, 556 U.S. at 678 (citing TwomhIl$50 U.S. at 556). This requires more than
the “mere possibility omisconduct.”_Am. Dentalb05 F.3d at 1290 (quoting
Igbal, 556 U.S. at 679). The well-pled allégas must “nudge[] their claims
across the line from concebvia to plausible.”_ldat 1289 (quoting Twomb]y650
U.S. at 570).
2. Analysis

Defendant argues that Plaintiff's fedkedue process claim in Count Il of
the Amended Complaint should be dissed because Fannie Mae is not a
government actor and thus the Due Proceass& does not apply to it. Plaintiff
does not oppose, or otherwise resptmdefendant’s argument. In her
Response, Plaintiff merely states tehé “withdraws Count Il (Violation of Due
Process).” [13 at 1]. Faile to respond to an opposing party’s argument results in

abandonment of the claim. SBate v. Schuller Int'l, InG.998 F. Supp. 1473,

1477 (N.D.Ga. 1998) (“Because plaintiff hagdd to respond to this argument or
otherwise address this claim, t@eurt deems it abandoned.”); see dlsb7.1(B),

NDGa (“Failure to file a response shall indicate that there is no opposition to the



motion.”). Plaintiff has abandoned her femledue process claiand this claim is
required to be dismisséd'

B. Exercise of Supplemental Jurisdiction

Plaintiff's federal due process claimpw dismissed, was the only claim in

this action over which the Court had origisubject matter jurisdiction. The

3 Even if the Courtgached the merits of Defendant’s argument, Count I

would be required to be dismissed because Plaintiff fails to allege any facts to
support her conclusory afjation that Fannie Mae is a government actor and courts
have consistently found that Fannie Maaas a government actor for purposes of
a constitutional claim. Sefublic Util. Comm’n v. Pollak343 U.S. 451, 461
(1952) (Fifth Amendment restricts onlyetigovernment and not private persons);
Lebron v. Nat'| Passenger R.R. Cqrpl3 U.S. 374, 400 (1995) (corporation is
part of the government for purposes of a constitutiolzan where “the
[g]Jovernment creates a corporationdpecial law, for the furtherance of
governmental objectives, and retains for itself permanent authority to appoint a
majority of the directorsf that corporation”); Bberts v. Cameron-Brown Co.
556 F.2d 356, 359 (5th Cir. 1977) (Fannie Mae is not a government actor subject to
Fifth Amendment due process requirementsonducting non-judicial foreclosure
sale, including because: in 1968, Carxy specifically dissociated Fannie Mae
from its previous government ownership and transferred it to private ownership;
Fannie Mae maintains the capital structoir@ privately-owned corporation; and
because “although the regulating statutes impose certain obligations on [Fannie
Mae], the federal government andaffhie Mae] have not become so
interdependent as to make its actitms actions of the federal government”);
Herron v. Fannie Mae357 F. Supp. 2d 87 (D.D.C. 2012) (dismissing
constitutional claim agaihgannie Mae because itnst a government actor and
finding that Fannie Mae wamt converted into a government entity when it was
placed into conservatorship by 2008 agthorizing Fedetddousing Finance
Agency to act as its conservator).

Because the Court dews to exercise supplemental jurisdiction over the
remaining claims in this action, the Cbdpes not consider Defendant’'s arguments
for dismissal of Plaintiff's remaining claims.




remaining claims in this action involve only state law causes of action, over which
the Court may, but is not required to, exercise supplemental jurisdiction. See
28 U.S.C. § 1367(a) (conferring districurts with supplemental jurisdiction over
“claims that are so related claims in the action with [the court’s] original
jurisdiction that they form part dhe same case or controversy”).

The exercise of supplementatigdiction is discretionary. Se&8 U.S.C.

8 1367(c);_United Mines Workers of Am. v. GibI383 U.S. 715, 726 (1966). A

district court may decline to exercisepplemental jurisdion over a claim if

(1) the claim raises a novel complex issue of State law,

(2) the claim substantially predonaites over the claim or claims over
which the district court has original jurisdiction,

(3) the district court has disnsisd all claims over which it has
original jurisdiction, or

(4) in exceptional circumstancekere are other compelling reasons
for declining jurisdiction.

28 U.S.C. § 1367(c). In making this d@bénation, the district court should
consider the factors articulatég the Supreme Court in Gibljadicial economy,

convenience, fairness to the parties, ahether all the claimgould be expected

to be tried together. Palmer v. Hosp. Au22 F.3d 1559, 1569 (11th Cir. 1994)
(citing Gibbs 383 U.S. at 725-26).

The Court has discretion to declineeixercise jurisdiction over this case



because, in dismissing the federal duecpss claim, the Court “has dismissed all
claims over which it has original jurisdilen” and the remaining state law claims
“substantially predominate” overdimow-dismissed federal claim. S#U.S.C.

§ 1367(c)(2)—(3);_see aldtarker v. Scrap Metal Processors, |d68 F.3d 733,

744 (11th Cir. 2006) (explaining thatfaderal court will find substantial
predominance when it appears that aestédim constitutes the real body of a case”

(internal quotation omitted)); Cook ex ré&lstate of Tessier v. Sheriff of Monroe

Cnty., 402 F.3d 1092, 1123 (11th Cir. 2005) (explaining that when “no basis for
original federal jurisdiction presently exists, the district court has the discretion to
decline to exercise supplemental jurisdiction”).

In considering the relevant Gibkesctors, the Court finds that judicial
economy favors declining to exercise s@gompéntal jurisdiction. The Court has not

expended considerable resourcethist stage of litigation. Se@arnegie-Mellon

Univ. v. Cohill, 484 U.S. 343, 351 n.7 (1988) (“[Ijhe usual case in which all

federal-law claims are eliminated befaral, the balance of factors to be
considered under the pendent jurisdiction doctrine—judicial economy,
convenience, fairness, and comity—will pbioward declining to exercise

jurisdiction over the remaining state-lavaichs.”); Lake Cnty. v. NRG/Recovery

Grp., Inc, 144 F. Supp. 2d 1316, 1319 (M.D. Fla. 2001) (remanding where the



federal court had not experttla significant amount of judicial labor). Judicial
economy also favors the resolution in stadart of state law disputes between in-
state defendants. S€&dbbs 383 U.S. at 726 (“Needledgcisions of state law
should be avoided both as a matter ohitg and to promote justice between
parties, by procuring for them a surer-footedding of applicable law.”); see also

Baggett v. First Nat'l Bankl17 F.3d 1342, 1353 (11th Cir. 1997) (“State courts,

not federal courts, should be the final &&ls of state law.?)Hudson v. Cent. Ga.

Health Servs.No. 5:04-cv-301, 2005 WL 414574&t,*10 (M.D. Ga. Jan 13,

2005) (“[1t is preferable for the courtd Georgia to make rulings on issues of
Georgia law rather than to have fedewurts do so, even when those federal

courts are in Georgia.”).; cRintando v. Miami-Dade Hous. Agen®01 F.3d

1241, 1243-44 (11th Cir. 2007) (holding thatnon-removed cases, district court

must dismiss a federal question case ifglaentiff later drops its federal claims).
The convenience and fairness factors docootpel the Court to exercise its

supplemental jurisdiction. The parties amg inconvenienced by being required to

litigate in the Superior Court of CobloGnty, and there is no indication that

requiring them to litigate in state courtusfair to either party. Applying the

factors in_Gibbsthe Court declines to exercise supplemental jurisdiction over the

remaining state law claimspnd remand is appropriate. S€eok 402 F.3d at



1123 (“Because this case was originally filegtate court and removed to federal
court pursuant to 28 U.S.C. § 1441, if thstdct court declines to continue to
exercise supplemental jurisdiction, [thefnaining claim[s] should be remanded to
state court.”).

[11. CONCLUSION

For the foregoing reasons,

IT ISHEREBY ORDERED that Defendant’s Motion to Dismiss [11] is
GRANTED IN PART. Plaintiff's federal due pross claim, asserted in Count Il
of her Amended Complaint, 31 SMISSED.

IT ISFURTHER ORDERED that this action iIREMANDED to the

Superior Court of Cobb County.

SO ORDERED this 24th day of September, 2013.

Witkons b . Mias
WILLIAM S. DUFFEY. JR.
UNITED STATES DISTRICT JUDGE
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