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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

CLARISSA JOB,
Plaintiff,

V. CIVIL ACTION FILE
NO. 1:13-CV-2061-TWT

AIRTRAN AIRWAYS, INC.,
Defendant.

OPINION AND ORDER

This is a personal injury action arising out of a fluid leak on an airplane
operated by AirTran Airways, Inc. It is foee the Court on # Defendant AirTran
Airways, Inc.’s Motion for Summary Judgmt [Doc. 8]. For the reasons set forth
below, the Defendant’s Motion for Summary Judgment [Doc. 8] is GRANTED.

|. Background

On August 1, 2009, the Plaintiff waspassenger on AirTran Flight 233 from
West Palm Beach, Florida to Atlanta, @égia. (Compl. § 12.) There was a hard
landing in Atlanta and allegedly a fluiddk caused by problems in the plane’s air
conditioning system. (Compl. 11 14, 18). The air conditioning fluid allegedly came

into contact with the Plaintiff's eyes, causing irritation. (Compl. 1 16, 23.) The
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Plaintiff visited an ophthalmobist and was diagnosed witlepharitis. (Compl. 1 24.)
On October 11, 2010 — prior to filinglawsuit against the Defendant — the
Plaintiff filed for Chapter 7 Bankruptcy the United States Bankruptcy Court for the
Central District of California. (Def.’Statement of Facts | 4.) On her bankruptcy
petition, the Plaintiff was asked to listrheontingent and unliquidated claims of
every nature.” (1d] 5.) In response, the Plaintiff marked “Noné¢ld. § 5.) Her debts
were discharged on January 25, 2011.Y16.)
Then, on July 27, 2011, the Plaintiff fileer first complaint in this action. (Id.
1 7.) The Defendant movedfsummary judgment, arguing that (1) the Plaintiff lacks
standing because her claim against AinTisaproperty of hebankruptcy estateand
(2) the Plaintiff is judicially estopped fno asserting her claim because she failed to
disclose it to the Bankruptcy CourOn September 19, 2013 — after the Defendant
moved for summary judgment — the Plairfiiéd a motion with the Bankruptcy Court
of the Central District of California teeopen her bankruptcy case. (Pl.’s Statement

of Facts { 1.) The Plaintiff requested that petition be amendeo list the claim in

! On the bankruptcy petition, Questi21 of Schedule B (Personal Property)
asked the Plaintiff to describe “[o]theor@tingent and unliquidated claims of every
nature, including tax refunds, counterclaimghefdebtor, and rights to setoff claims.”
(Def.’s Mot. for Summ. J., Ex. B.)

2 The Plaintiff did not address standing in her response brief.
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this action. (Id.Y 3.) The Bankruptcy Court gnted her motion on September 23,
2013. (1d.7 5.)
Il. Legal Standard
Summary judgment is appropriate only when the pleadings, depositions, and
affidavits submitted by the parties show thatgenuine issue of material fact exists
and that the movant is entitledjtalgment as a matter of lawecER. Gv. P. 56(c).
The court should view the evidence and afgrences that may be drawn in the light

most favorable to the nonmovant. Adickes v. S.H. Kress &398 U.S. 144, 158-59

(1970). The party seeking summary judgment must first identify grounds that show

the absence of a genuine issue ofanal fact. Celotex Corp. v. Catrett7/7 U.S. 317,

323-24 (1986). The burden then shifts to the nonmovant, who must go beyond the
pleadings and present affirmative evidencsrow that a genuine issue of material

fact does exist. Andess v. Liberty Lobby, Ing.477 U.S. 242, 257 (1986). “A mere

‘scintilla’ of evidence supporting the oppogiparty's position will not suffice; there
must be enough of a showing that the jury could reasonably find for that party.”

Walkerv. Darby911 F.2d 1573, 1577 (11th Cir.1990).Mover, “[w]hen [an] attack

on standing occurs via a motion for summary judgment, the plaintiffs . . . must set

forth by affidavit or other evidence spgcifacts which for the purpose of summary
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judgment will be taken asue.” Region 8 Forest SerVimber Purchasers Council v.

Alcock, 993 F.2d 800, 806 (11th Cir. 1993) (internal quotation marks omitted).
[11. Discussion
A. Standing
The Defendant argues that the Plaintifsise of action became property of her
bankruptcy estate, and thus only the bankiyptustee has standing to pursue it. “In
every federal case, the party bringing thiersust establish standing to prosecute the

action.” EIk Grove Unifid Sch. Dist. v. Newdoyb42 U.S. 1, 11 (2004). The standing

requirements are divided intwo categories: “Article 11l inding, which enforces the
Constitution’s case-or-controversy requirement and prudentisgstanding, which
embodies judicially self-imposed limits on the exercise of federal jurisdiction.” Id.
(internal quotation marks omitted). One ad tfrudential standing requirements is that
“the plaintiff generally must assert [hern legal rights and intests, and cannot rest

[her] claim to relief on the legal rights ottémests of third paies.” Warth v. Seldin

422 U.S. 490, 499 (1975).

Additionally, “[s]ection 541 of the Bankrupy Code provides that virtually all
of a debtor’s assets . . . vest in Hankruptcy estate upon the filing of a bankruptcy
petition . . . [and] [s]uch property includezsuses of action belonging to the debtor at

the commencement of the bankruptcyecdRarker v. Wendy’s Intern., In@65 F.3d
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1268, 1272 (11th Cir. 2004); saksoln re Icarus Holding, LLC391 F.3d 1315, 1319

(11th Cir. 2004) (“[A] debtor’s bankruptcytage . . . includes @&l causes of action
the debtor had against others at the conwament of the bankruptcy case.”). “At the
close of the bankruptcy case, propertyhef estate that rsot abandoned under § 554
and that is not administered in the bankeygtroceedings remains the property of the
estate.” ParkeB65 F.3d at 1272. “[I]f a cae of action belongs tbe estate, then the

trustee has exclusive standing to astbe claim.” Mennen v. Onkyo Cor248 Fed.

Appx. 112,113 (11th Cir. 2007) (quotitrgre Educators Group Health Tru®5 F.3d

1281, 1284 (5th Cir. 1994)); saksoParker 365 F.3d at 1272 (“Generally speaking,

a pre-petition cause of action is the propeiftthe Chapter 7 bankruptcy estate, and
only the trustee in bankruptcy has standing to pursue it.”).

Here, the Plaintiff failed to addresssting in her resporgso the Defendant’s
motion. When the Plaintiff filed for lkruptcy, the trusteef the Plaintiff's
bankruptcy estate “became the real partgterest” for the Plaintiff’'s personal injury
claim?2 Parker 365 F.3d at 1272. The Plaintiff newsiggests that the cause of action

was then abandoned back to her undeti@e&54. Accordingly, the Plaintiff has

® It is immaterial that the Plaiftiamended her bankrupt petition to include
the claim after filing suit. “Regardless of whether a bankruptcy debtor discloses its
existence, a pre-petition cause of actiothes property of the Chapter 7 bankruptcy
estate.” Jones 84 Fed. Appx. at 842.
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failed to establish standing. Séenes v. Clayton Cntyl84 Fed. Appx. 840, 842

(11th Cir. 2006) (“Because theieno evidence that the trest, who is the real party
in interest in this discrimination suit, @vabandoned this claim, Jones lacks standing

to bring the claim.”); Dunmore v. United Stat858 F.3d 1107, 1112 (9th Cir. 2004)

(“[The plaintiff] lacked prudential stanalg . . . [because] [t]Heankruptcy estate, and
not [the plaintiff], was the real party in interest at that time.”).

B. Judicial Estoppel

The Defendant argues that judicial estdjyaes the Plaintiff from asserting her
claim because she initially omitted it on liemkruptcy petition. “Because this is a
diversity case, the application of the doctrine of judicial estoppel is governed by state

law.” Original Appalachian Artworks, Inc. v. S. Diamond Associates, ¥ F.3d

* Although the Defendant persuasively argjfor the applicatin of federal law
to claims of judicial estoppel, the Coigbound by Eleventh Circuit authority stating
otherwise. However, several other Circuit Courts agree with the Defendant.
Alternative Sys. Concepts, Inc. v. Synopsys,,I8¢4 F.3d 23, 32 (1st Cir. 2004)
(“The aim of judicial estoppel is to protecttimtegrity of the courts. . . a federal court
has a powerful institutional interest applying federally-developed principles to
protect itself against cynical manipulations.”); Allen v. Zurich Ins., 867 F.2d
1162, 1167 n.4 (4th Cir. 1982) (“Although this is a diversity case . . . federal law
controls the application of judicial esipel, since it relates to protection of the
integrity of the federal judicigdrocess . . . Erie . . . [does not require] inquiry into the
possible existence of a conflicting statéert); Edwards v. Aetna Life Ins. Ca690
F.2d 595, 598 n.4 (6th €£i1982) (citing Zuriclwith approval); Rissetto v. Plumbers
and Steamfitters Local 3494 F.3d 597, 603 (9th Cit996) (“[F]ederal law governs
the application of judicial estoppel in fedecourt . . . [the] quite strong ‘affirmative
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925, 930 (11th Cir. 1995); se¢soChrysler Credit Corp. v. Rebha#4?2 F.2d 1257,

1261 (11th Cir. 1988) (“Had this case origedts a diversity action, it appears this
court would be bound to apply the relevaatestformulation of judicial estoppel.”),

abrogatedn othergroundsby Grogan v. Garned98 U.S. 279 (1991).

The doctrine of judicial estoppelisommonly invoked to prevent bankruptcy
debtors from concealing a possible causactibn, asserting the claim following the
discharge of the bankruptcy and excludiagources from the bankruptcy estate that

might have otherwise satisfiededitors.” Benton v. Bentg280 Ga. 468, 469 (2006)

(quoting_Period Homes, Ltd. v. WallicR75 Ga. 486, 487 (2002)). “The purpose of

judicial estoppel is to protect thetagrity of the judicial process.” Idit thus
“precludes a party from asserting a position in one judicial proceeding after having
successfully asserted a contrppsition in a prior proceeding.” Itk applies when a
party has deliberately changed positions “adtw to the exigeness of the moment.”
Id.

Here, the Plaintiff eventually amerdiber bankruptcy petition to include her
negligence claim against the Defendant. Gleergia judicial estoppel rule permits a

plaintiff to proceed with a claim if srEmends her bankruptcy petition to include it

countervailing consideration’ of federal pgliwveighs] in favor of the application of
federal law . . ..”).
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— even if the amendment occurs after dedendant asserts judicial estoppel as a
defense.ld. at 470 (“Generally, judicial estoppelirapplicable when a plaintiff has
successfully amended his or her bankrujpieition to include any claim against the
defendant . . . because then it cannot he et the position in the trial court is
inconsistent with the position asserted by the plaintiff in the bankruptcy proceeding.”);

Rowan v. George H. Green QOil, In@57 Ga. App. 774, 776 (2002) (“Rowan . . .

amended her schedules to include thewhasell in advance of any disposition on the
motion for summary judgment . . . the trial court erred in applying the doctrine of

judicial estoppel to bar Rowan’s persbimgury action.”); Jowers v. Arthyr245 Ga.

App. 68, 69-70 (2000) (“A majority of this Court was not persuaded that a tardy
bankruptcy amendment, spurred by the filing of a summary judgment motion in the
state tort action, represents a plaintiff/debtor's manipulating the court system by
shifting positions when his interests changetich judicial estoppel is designed to

prevent.”);_CSX Transp., Inc. v. Howefl96 Ga. App. 583, 586 (2009) (explaining

> However, under Georgia law, judiciastoppel will apply if the defendant
amends the bankruptcy petitiafter there is a disposition on the Defendant’s judicial
estoppel defense. S&ochran v. Emory Universify251 Ga. App. 737, 739 (2001)
(“In [Johnson], plaintiff moved to amend his petition after defendant raised . . .
judicial estoppel in its motion for summadgment . . . [h]ee, Cochran chose to
respond to the motion and await the trial ¢swrder instead of moving to reopen her
bankruptcy case.”).
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that unlike certain federal courts, Georgmarts do not apply judicial estoppel when
the plaintiff has amended the bankruppstition to include the originally omitted
claim). The Defendant’s response reliestiba Eleventh Circuit’s construction of
federal judicial estoppel lawyhich is inapplicable hereAccordingly, because the
Plaintiff successfully amended her bamiicy petition to include her negligence
claim, the doctrine of judicial estopp&buld not have barred her from pursuing it.
V. Conclusion
For the aforementioned reasons, @wirt GRANTS the Defendant’s Motion

for Summary Judgment [Doc. 8].

® In a federal employment discriminai case, the Eleventh Circuit stated:
“Allowing [the plaintiff] to back-up,re-open the bankruptcy case, and amend his
bankruptcy filings, only after his omissi has been challenged by an adversary,
suggests that a debtor should considedakstg potential assets only if he is caught
concealing them. This so-called remedyuhd only diminish the necessary incentive
to provide the bankruptcy court with a tiful disclosure of the debtors’ assets.”
Burnes v. Pemco Aeroplex, In@91 F.3d 1282, 1288 (11th Cir. 2002). There is a
Circuit-split on this question. Compdfastman v. Union Pac. R. C493 F.3d 1151,
1160 (10th Cir. 2007) (“That Gardner’srid@uptcy was reopedeand his creditors
were made whole once his omission became krnisimconsequential[,] [a] discharge
.. . Is sufficient to establish a basis for pidi estoppel, ‘even if the discharge is later
vacated.”), withAh Quin v. County oKauai Dep't of Transp733 F.3d 267, 272-75
(9th Cir. 2013) (discussing why a plaintifiecision to amend the bankruptcy petition
to include the omitted claim should weigh against the application of judicial estoppel).
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SO ORDERED, this 3 day of February, 2014.

/s/IThomas W. Thrash
THOMAS W. THRASH, JR.
United States District Judge
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