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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

JOHN LEVI BROOKS,
GDC # 1138794,

Petitioner,
V. 1:13-cv-2203-WSD

DENISBRUCE LEE,
Respondent.

OPINION AND ORDER

This matter is before the Court on dstrate Judge Gerrilyn G. Brill’'s Final
Report and Recommendation [5] (“R&R”Also before the Court is Petitioner’s
Motion to Amend Petition [3] (“Motion to Amend”).

l. BACKGROUND

On July 1, 2013, Petitioner John Lé&rooks (“Petitioner”), an inmate at the
Lee State Prison in Lelegrg, Georgia proceedimyo se, filed a petition for a writ
of habeas corpus pursuant to 28 U.Q@254. Petitioner seeks to challenge the
constitutionality of his May 2003 conviotis, in the Fulton County Superior
Court, for murder, aggravated askafelony murder, and kidnapping.

On August 14, 2013, Magistrate Judpd! issued her R&R after reviewing

the petition under Rule 4 of the Rulesv@rning Section 2254 Cases. Judge Brill

Dockets.Justia.com


http://dockets.justia.com/docket/georgia/gandce/1:2013cv02203/195967/
http://docs.justia.com/cases/federal/district-courts/georgia/gandce/1:2013cv02203/195967/8/
http://dockets.justia.com/

found that, in October 2008, Petitionded a previous habeas petition in this
Court, also challenging his May 2003 castions. In August 2009, the previous
petition was denied as time-barred ungeiJ.S.C. § 2255(d). Judge Brill further
found that Petitioner failed to obtain arder from the United States Court of
Appeals for the Eleventh Circuit autlimng the filing of this second habeas
petition. Judge Brill thus concluded that this action is required to be dismissed
without prejudice to Petitioner’s right to selelave of the Eleventh Circuit to re-
file the petition.

On September 6, 2013, a documemntitled “Written Objections to the
Magistrate Judge’s Recommendation” [7D@jection”) was filed on the docket.
Although the Objection purports to consté Petitioner’s objections to the R&R,
the document is not signed by Petitioner or an attorney.

1. DISCUSSION

A. Legal Standard

After conducting a careful and cofafe review of the findings and
recommendations, a district judge mageut, reject, or modify a magistrate
judge’s report and recommendatiaeB8 U.S.C. 8 636(b)(1) (Supp. IV 2010);

Williams v. Wainwright 681 F.2d 732, 732 (11th Cir. 1982) (per curiam). A

district judge “shall make a de novo deteration of those portions of the report



or specified proposed findings or recommdations to which objection is made.”
28 U.S.C. § 636(b)(1). If no party has etted to the repoand recommendation,

a court conducts only a plain error reviefsthe record._United States v. Slayl4

F.2d 1093, 1095 (11th Cir. 1983) (per curiam).

B.  Analysis

In his Objection, Petitioner arguestthis current petition is not successive
because his previous petition raised differdaims than those asserted here and
that this Court has never reviedhis current claims for reliéfPetitioner does not
dispute that both his current and previpesitions seek to chiahge the same state
court convictions. Under 28 U.S.C. § 2244abeas petition@nay not assert a
second petition on the same conviction, elgeassert a new claim not raised in his
original petition, unless the petitioner “dhaove in the gpropriate court of
appeals for an order authorizing the dettdourt to consider” the second petition.
28 U.S.C. § 2244(a)(3)(A); see alisb § 2244(a)(b)(2) (authorizing successive

petitions on claims not previously raisedly in limited circunstances). There is

! Petitioner’s Objection is not signed and isréfore not properly before the Court.
SeeFed. R. Civ. P. 11(a) (“Every pleadinwritten motion, and other paper must
be signed by at least one attorney of rdan the attorney’s name—or by a party
personally if the party is unre@ented.”) Because of Petitionepi® se status and
the Court’s desire to decide matterstheir merits, the Court nevertheless
considers Petitioner’'s argument here.



no dispute that Petitioner here has nowed the Eleventh Circuit for an order
allowing his second petition. Absent suchoader, this Court is not authorized to
consider the petition. Petitioner’s Objection is overruled, and Judge Brill’s
recommendation that this action be dismissed is adépted.

[I1. CONCLUSION

Accordingly, for the foregoing reasons,

IT ISHEREBY ORDERED that Magistrate Judge Gerrilyn G. Brill's Final
Report and Recommendation [5IA®OPTED. This action iDISMISSED
without prejudice to Petitioner’s rigiihder 28 U.S.C. § 2244 to move, in the
United States Court of Appeals for the Eleventh Circuit, for an order allowing a
successive habeas petition.

IT ISFURTHER ORDERED that Petitioner’'s Motion to Amend Petition

[3] is DENIED ASMOOT.

SO ORDERED this 24th day of January, 2014.

Wi b, Moitar
WILLIAM S. DUFFEY. JR.
UNITED STATES DISTRICT JUDGE

? Petitioner does not object to the Magistrdudge’s conclusion that, in light of the
necessity to dismiss this action, Petitioner’s Motion to Amend is required to be
denied as moot. The Court does notfany error in this recommendation and
adopts it.



