IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DIST RICT OF GEORGIA
ATLANTA DIVISION

GERALD and COTENA

ALEXANDER,
Plaintiffs,
V. 1:13-cv-2426-WSD
ALLSTATE INSURANCE
COMPANY, _
Defendant.

OPINION AND ORDER

This matter is before the Court onfBredant Allstate Insurance Company’s
(“Allstate” or “Defendant”) Mdion for Summary Judgment [15].

l. BACKGROUND

This is an insurance coverage dispatevhich PlaintiffsGerald Alexander
(“Mr. Alexander”) and Cotena Alexaler (“Mrs. Alexander”) (together,
“Plaintiffs” or the “Alexanders”) seekaverage, under an insurance policy issued
by Allstate, for the alleged theft 8004 BMW automobile. Allstate denied
Plaintiffs’ insurance claim, includingeosause Plaintiffs failed comply with the
policy’s requirement that they submitaa examination under oath. Allstate

asserts that it is entitled to summary judgrnbecause Plaintiffs’ claims in this



action are barred by the policy’s one-y&anitation period for bringing suit
against Allstate. Plaintiffargue that there is a genaiissue of material fact
whether Allstate waived the one-ydianitation period because, they assert,
Allstate took actions indicating its intentido pay their claim without litigation,
Plaintiffs received Allstate’s letter demg coverage after ¢hexpiration of the
limitation period, and Plaintiffs were lutleinto believing thaAllstate would not
insist upon strict compliance with tipelicy, including the limitation period.

A. Facts

On January 29, 2011, Allstate issuedPtaintiffs an “Allstate Fire and
Casualty Insurance Company Auto Poli¢itie “Policy”) for the policy period of
January 29, 2011 to July 29, 2011. (Pplit5.1, 15.2]). The Policy provides
coverage for Plaintiffs’ 2004 silver BW 745i (the “Vehicle”) against, among
others, “loss . . . caused by theft or lanc&n([15.2] at 12). The Policy provides:

What You Must Do If There Is A Loss

1. As soon as possible, any marsnaking claim must give [Allstate]

written proof of loss, includingll details reasonably required by

[Allstate]. . . . [Allstae] may also require that person to submit to
examinations under oath.

(Id. at 17). The Policy also states:

Action Against Us

No one may bring an action agaipslistate] in any way related to
the existence or amount of covgea or the amount of loss for which
coverage is sought, undeart IV—Protection Against Loss to The



[Vehicle], unless there is full compliaa with all policy terms and
such action is commenced within oyear after the date of loss.

(Id. at 16-17).

On July 13, 2011, Plaintiffs noticed that the Vehicle was missing from their
home. (Alexander Aff416.3, 16.4] at Y 4). Plaintiffs “immediately” filed a
police report and notified Allstate that théehicle had been stolen. (Ifi5).
Allstate began its investigation intoditiffs’ claim seeking coverage under the
Policy for the theft of the Vehicle (the “Claim”).

On November 1, 2011, Allstate serietier to Mr. Alexader and a separate
letter to Mrs. Alexander. (Nov. 1, 2011,ttexs [15.3 at 4-7]).The letters request,
pursuant to the terms of the Policy, tRéaintiffs appear on November 17, 2011,
for an Examination Under Oath (“Examiimn”) and they bring with them certain
documents related to theirddin. The letters state finr that Allstate “does not
waive any terms or provisions or conditsoor forfeiture of the [Policy], but
demands and shall conduct the Examination reserving all of its rights).” (Id.

Plaintiffs did not appear for their November 17, 2011, Examinations. On

December 15, 2011, Allstate sent anotleé&er to Plaintiffs, which states:

! Plaintiffs submit the Affidavit of Gald Alexander [16.3&nd the Affidavit

of Cotena Alexanderl.4]. Because they are identidhle Court refers to them as
the “Alexander Affidavits.”

2 Mrs. Alexander is identified in éhpolice report as Cotena Carothers.
([16.7] at 2).



With respect to the automobiless which occurred on July 13, 2011,
involving your [Vehicle], which waseported, stolen . . . you are now
advised [Allstate] reserves alghts and defenses which it has in
conjunction with [the Policy]. Wé&rther notify you that any activity
on our part by way of investigati, damage determination, or
emergency advance payments to yanes not constitute a waiver of
our rights.

We are reserving our right to latéeny our coverage obligation under
the [P]olicy and assert a defensenofcoverage beaae [the Policy]
requires that any person making olanust give [Allstate] a written
proof of loss, including all details reasonably required by us. You
must also submit to an [Examination]. Specifically you failed to
submit to [the Examinations] we¢h were scheduled on Thursday,
November 17, 2011 . . ..

Our investigation is continuinghd we will avail ourselves of any
other [P]olicy defenses that may arise.

(Dec. 15, 2011, LettdA 5.3 at 8-9]).
On February 9, 2012, Allstate sent to Plaintitia email, which states:

As part of its investigation [into Rintiffs’ Claim], Allstate has asked
that this firm conduct [Examinations of Plaintiffs] per the terms of
[the Policy] . . ..

As representative of [Plaintiffshlease provide several dates and
times that you are available to pe@d with the [Examinations] . . . .

Allstate reserves all rights relativettus claim. In this regard, should
correspondence or communication fréhstate be received which
purports to waive any term, catidn, or provision found in the
[P]olicy or under Georgia law, atuding any correspondence or

3 Except for the July 10, 2012, Letter denying coverage for Plaintiffs’ Claim,

all correspondence on and after Febri@gr012, occurred between counsel for
the parties.



communication which purports to repeas the status of the claim or
which indicates that claim resolutiavill occur at some future date,
said correspondence or communication should be disregarded in its
entirety. Allstate will continue tmsist upon strict compliance with
policy terms, conditions, and provisions.

([15.4 at 4-5]).

On February 13, 2012, Atiste sent to Plaintiffey email, facsimile, and
mail a letter identical to February 9, 20E&2ail, requesting Rintiffs’ availability
for their Examinations and stating that “A#ge reserves all rightrelative to this
claim” and “will continue to insist upostrict compliancevith policy terms,
conditions, and provisions.{[15.4 at 8-10]).

On February 17, 2012, Atiste sent to Plaintiffa letter, which states:

As part of its investigation [iot Plaintiffs’ Claim], Allstate has
asked that this firm conduct [Examirans of Plaintiffs] per the terms
of [the Policy] . . ..

Pursuant to our conversatiorday, the [Examinations] of Mr.
and Mrs. Alexander wilproceed on Wednesdayarch 7, 2012 . . ..

Allstate reserves allghts relative to this claim. In this regard,
should correspondence or commutima from Allstate be received
which purports to waive any term, condition, or provision found in the
[P]olicy or under Georgia law, atuding any correspondence or
communication which purports to repeas the status of the claim or
which indicates that claim resolutiavill occur at some future date,
said correspondence or communication should be disregarded in its
entirety. Allstate will continue tmsist upon strict compliance with
policy terms, conditions, and provisions.

([15.4 at 11]).



On February 28, 2012, Atlste sent to Plaintiff anbér email, which states:

As | stated in our phone conversation on February 20th, the
Examinations [] must be taken @uy normal business hours. Ifitis
more convenient for your clients, wan schedule it to begin at any
time on or in between 9:00 a.through 1:00 p.m. Additionally,
Allstate will further attempt taccommodate [Plaintiffs] by moving

the date of the Examinations [] #@omore convenient date if they
would prefer, however the same business hour restriction will apply.

As previously indicated, Allstate serves all rights relative to this
claim. In this regard, shoultmbrrespondence or communication from
Allstate be received which purpotts waive any term, condition, or
provision found in the [P]olicy aunder Georgia law, including any
correspondence or communicationi@rhpurports to represent the
status of the claim or which indiest that claim resolution will occur
at some future date, said capendence or communication should be
disregarded in its entirety. Allstate will continue to insist upon strict
compliance with policy terms, conditions, and provisions.

Please notify me of another datattis more convenient and/or if
[Plaintiffs] would like to change thstart time of the [Examinations]
.. .. Otherwise, your email will g2 as notice for cancellation of the
Wednesday, March 7, 2012, 10:0haExaminations . . ..

([15.4 at 12-13]).

Plaintiffs did not appear for their March 7, 2012, Examinations. On
April 12, 2012, Alistate sent to Pldifis by email a letter, which states:

Despite the several attempts thdisfate and | havenade to schedule
the Examinations [] of Mr. anllirs. Alexander at a mutually
convenient time and date, it has been to no avail. Therefore, the
Examinations [] of Mrand Mrs. Alexander is set to proceed on
Tuesday, May 8, 2012 . ...



Allstate reserves all rights relativettus claim. In this regard, should
correspondence or communication fréhstate be received which
purports to waive any term, catidn, or provision found in the

[P]olicy or under Georgia law, auding any correspondence or
communication which purports to repeas the status of the claim or
which indicates that claim resolutiavill occur at some future date,
said correspondence or communication should be disregarded in its
entirety. Allstate will continue tmsist upon strict compliance with
policy terms, conditions, and provisions.

([15.4 at 14-16]).

On April 19, 2012, Allstate sent ®laintiffs an emaj which states:

| received your voicemail this afteoon concerning Mrs. Alexander’s
scheduled Cesarean section on May 3, 2012. At your earliest
convenience, please provide a dostmote or certifiable source
confirming the scheduled Cesaresattion for Mrs. Alexander for
May 3, 2012, that is dated andn provide a time frame for her
recovery.

As previously indicated, Allstate serves all rights relative to this
claim. In this regard, shoutwbrrespondence or communication from
Allstate be received which purpottswaive any term, condition, or
provision found in the [P]olicy aunder Georgia law, including any
correspondence or communicationi@rhpurports to represent the
status of the claim or which indiest that claim resolution will occur
at some future date, said capendence or communication should be
disregarded in its entirety. Allstate will continue to insist upon strict
compliance with policy terms, conditions, and provisions.

([15.4 at 17]).

On April 26, 2012, Allstate sent laintiffs an email, which states:

| sent you an email a weeg@concerning Mrs. Alexander’s
scheduled Cesarean section on May 3, 2012. Again, please provide a
doctor’s note or certifiable sourcenfirming the scheduled Cesarean



section for Mrs. Alexander for Ma3, 2012 that is dated and can
provide a time frame for her recovery.

As previously indicated, Allstate serves all rights relative to this
claim. In this regard, shouttbrrespondence or communication from
Allstate be received which purpotts waive any term, condition, or
provision found in the [P]olicy aunder Georgia law, including any
correspondence or communicationi@rhpurports to represent the
status of the claim or which indiest that claim resolution will occur
at some future date, said capendence or communication should be
disregarded in its entirety. Allstate will continue to insist upon strict
compliance with policy terms, conditions, and provisions.

([15.4 at 18]).

On April 27, 2012, Mrs. Alexander gave birth to her son and was
ordered to bed rest. (PBx. C & D [16.5, 16.6]).

There is no evidence in the recdhét the parties had any further
communications, or took any action regarding Plaintiffs’ Claim, after the
April 26, 2012, email. On July 10, 2012l|gtate sent to Plaintiffs a letter denying
their Claim. The July 10, 2012, Letter states:

Allstate has been attempting to istigate the [Claim]. This effort

has included demanding that you submit claim forms as required by
the terms of the [Policy] and includ@n effort to question both of

you under oath as provided for by the [Policy]. After receiving notice
of [the C]laim, Allstate repeatlly attempted to schedule your
Examinations [] for a mutuallyanvenient date, time and location.
However, Allstate was unsuccessfukimat endeavor. Thus, Allstate
scheduled your Examinations [] fardate, time and location certain
and provided written notice to you ofahscheduling. In violation of
the terms of the [Policy], neither of you appeared for your
Examinations [] at the scheduled time.



| must respectfully inform you thgbur [C]laim is denied in its

entirety by Allstate. Please undenrsd that going forward Allstate

will assert all defensds coverage supported by the facts and the laws
of the State of Georgia. Thilenial was made necessary by your
failure to perform your obligationsnder the [Policy]. Specifically,

you failed to attend the schedulétkaminations] as scheduled by
counsel on November 17, 2011ndary 5, 2012 [sic], and finally

May 8, 2012. . ..

Your material breach of the [Pojicprevents any payment in this
matter. For the reasons set fortthis letter, Allstate has decided
that there is no coverage for yould{n]. Should you disagree with
Allstate’s decision, please reviewetkerms of the [Policy] carefully
and govern yourselves accordingly. . . .

As previously indicated, Allstate serves all rights relative to this
claim. In this regard, should you receive correspondence or
communication from Allstate whiicpurports to waive any term,
condition, or provision found ithe [P]olicy or under Georgia law,
including any correspondenceammunication which purports to
represent the status of the atadr which indicates that claim
resolution will occur at some futel date, said correspondence or
communication should be disregarded in its entirety as it will be the
result of a clerical error. Allstawill continue to insist upon strict
compliance with policy terms, conditions, and provisions.

([15.3 at 12-13)).

B. ProceduraHistory

On June 6, 2013, Plaintiffs filed th&@omplaint in the Superior Court of

Fulton County, Georgiaasserting claims against Atige for breach of contract,

bad faith and unfair claim settlement practicé€Sompl. [1.1]). Plaintiffs assert

No. 2013CV232259.



that they “paid all premiums due undbe Policy, submitted all proofs of loss
required under the Policgnd performed all otheoaditions the Policy required
them to perform,” and that Allstate la@hed the Policy by failing to pay Plaintiffs’
Claim. (Id.at 7). Plaintiffs contend thatll&tate acted unreasonably in denying
their Claim, including because Allstdteld the police that [P]laintiffs had
conspired with one another tause said auto theft §mat they might fraudulently
obtain insurance proceeds from their extjve insurers” andlistate’s “claim
adjuster made these accusations fompilmpose of denying plaiiffs [sic] claim
knowing that [P]laintiffs would not appear for an examination under oath while
criminal charges were pending against them.” dtdB-9). Plaintiffs seek
“$136,125.00, including $2125.00 in policy proceks, $10,000.00 representing
plaintiffs [sic] lost equity in the veble, and $100,000.00 for emotional distress,”
and attorney’s fees and costs. @td13-14).

On July 22, 2013, Allstate removecdtRulton County action to this Court
based on diversity of citizenship jsdiction. (Notice of Removal [1]).

On January 17, 2014, Allstate mavi®r summary judgment on the ground
that the Policy’s one-year limitation periéat bringing an action against Allstate

bars Plaintiffs’ claims in this action.

10



In their Response, Plaintiffs claim thtaere is a genuine issue of material
fact whether Allstate waived the one-ydanitation period because, they assert,
Allstate took actions indicating its imteon to pay their Claim without suit,
Plaintiffs received Allstate’s letter demg coverage after ¢hexpiration of the
limitation period, and Plaintiffs were lutleinto believing thaAllstate would not
insist upon strict compliance withehPolicy, including the limitation period.

. DISCUSSION
A. Legal Standard

A court “shall grant summary judgmentife movant shows that there is no
genuine dispute as to any material faa #re movant is entitled to judgment as a
matter of law.” Fed. R. CiWr. 56(a). Parties “assertititat a fact cannot be or is
genuinely disputed must support that asserby . . . citing to particular parts of
materials in the record, including depgms, documents, electronically stored
information, affidavits or declarationstipulations (including those made for
purposes of the motion only), admissipméerrogatory answers, or other
materials.” Fed. RCiv. P. 56(c)(1).

The party seeking summary judgmenatsethe burden of demonstrating the

absence of a genuine dispute as toraajerial fact._Herzog v. Castle Rock

Entm’t, 193 F.3d 1241, 1246 (11th Cir. 1999). c®rthe moving party has met this

11



burden, the non-movant must demonsttagd summary judgment is inappropriate

by designating specific facts showing a genussee for trial._Graham v. State

Farm Mut. Ins. Cq.193 F.3d 1274, 1282 (11th Ci©999). Non-moving parties

“need not present evidencearform necessary for adssion at trial; however,
[they] may not merely resin [their] pleadings.”_Id.

The Court must view all evidencetime light most favorable to the party
opposing the motion and must draw all nefeces in favor of the non-movant, but

only “to the extent supportable by trexord.” Garczynski v. Bradsha®73 F.3d

1158, 1165 (11th Cir. 2009) (quoting Scott v. Harss0 U.S. 372, 381 n.8

(2007)). “[C]redibility deerminations, the weighing @vidence, and the drawing
of inferences from the facts are thum€tion of the jury . ...” Graham93 F.3d at
1282. “If the record presents factual issube court must not decide them; it must
deny the motion and proceed to trial.” Herz§3 F.3d at 1246. But, “[w]here

the record taken as a whole could not leadtional trier of fact to find for the
non-moving party,” summary judgment for ttn@ving party is proper. Matsushita

Elec. Indus. Co. v. Zenith Radio Corg75 U.S. 574, 587 (1986).

B. Analysis

Under the terms of the Policy, artiao against Allstate for coverage

resulting from the theft of the Vehicle mus “commenced within one year after

12



the date of loss.” ([15.2 at 16-17]). aiitiffs filed their Complaint on June 6,
2013, almost two (2) years after the JuiB; 2011, theft of the Vehicle, and it is
undisputed that Plaintiffs’ Complaint isus untimely. Plaintiffs argue, however,
that Allstate waived the one-yelanitation period in the Policy.

“Although a policy provision requiring #t an action be commenced within
one year of the insured loss is valid, it denwaived ‘where the [insurer] leads the
insured by its actions to rely on its promi® pay, express amplied.” Balboa

Life and Cas., LLC vHome Builders Fin., Inc697 S.E.2d 240, 244 (Ga. Ct. App.

2010) (quoting Auto—Owners Ins. Co. v. OgdB6i9 S.E.2d 833, 835 (2002)). “If

the insurer never denied liability, but contally discussed the loss with its insured
with a view toward negotieon and settlement withoutdhntervention of a suit,
whether or not this lulled the insured irgdelief that the 12—month clause in the
contract was waived by the insurer catdme a disputed gston of fact.”
Ogden 569 S.E.2d 833. Georgia lasvclear, however, that

Without limitation of any right or defense of an insurer otherwise,

none of the following acts by or on behalf of an insurer shall be

deemed to constitute a waiver ofygorovision of a policy or of any
defense of the insurer under the policy:

(1) Acknowledgement of the receipt of notice of loss or claim under
the policy; [or]

13



(3) Investigating any loss or chaiunder any policy or engaging in
negotiations looking toward a possldettlement of any loss or claim.

O.C.G.A. 8§ 33-24-40.

Plaintiffs argue that Allstate waad its right to enforce the one-year
limitation period in the Policy because Allstded them to beliee that it would
not insist upon strict compliance with tRelicy, including the limitation period.
The Court disagrees.

In their identical affidavits, Plaintiffassert that Allstate “reasonable [sic]
led my spouse and | that [sic] stradimpliance with thene year limitation
provision would not be insisted uponic“[m]y spouse and | were lulled into a
belief that the limitation for filling [sickuit was waived.” (Alexander Affs. at
11 6, 9). Plaintiffs fail to providany factual support for their conclusory
assertions, and the record is that Allstajgeatedly and unequivocally stated that it
was not waiving compliance with any tesrof the Policy. From November 1,
2011, to April 26, 2012, Allstate informed Plaintiffs, in writing, at least nine (9)
times, that Allstate was not waiving compice with any terms of the Policy, that
Allstate reserved all of its rights andfeleses under the Policy, and that it would
“continue to insist upon strict comphiee with [P]olicy tems, conditions and
provisions.” (Se€€ommunications of Nov. 1, 201Dec. 15, 2011; Feb. 9, 13, 17,

and 28, 2012; Apr. 12, 19nd 26, 2012 [15.3 at 4-13; 15.4 at 4-18]). Plaintiffs

14



have not identified, and the record doesstwmw, any action by Allstate that could
have led Plaintiffs to believe that Alls¢gawould not insist upon strict compliance
with the Policy or that it waived the one-year limitation pefiod.

Plaintiffs next argue that Allstateaived the one-year limitation period
because Allstate knew that Plaintiffsn@enot available for their Examinations
because of Mrs. Alexander’s pregnancy Afidtate “led the Alexanders to believe
that once Mrs. Alexander’s healthdheeturned they would schedule the
Examinations.” (PIs’ Resp. [16] at 6). dhecord is that Allsite asked Plaintiffs
to provide their availability for their Examations; that Plaintiffs failed to appear
for Examinations scheduled on Novem&r 2011, March 7, 2012, and May 8,
2012; and that Allstate twice requested that Plaintiffs “provide a time frame for
[Mrs. Alexander’s] recovery” from the itth of her child, which occurred on April
27, 2012. There is no evidence to suggdfest Plaintiffs replied to Allstate’s
requests or that Allstate iagpd to postpone Plaintiff&xaminations, including to a
date beyond the one-year limitation perisd¢h that Plaintiffs could have

reasonably believed that Allstate did miend to enforce the one-year limitation

> That Plaintiffs did not file their actn for almost a year after they were told

their claim had been denied discreditsitlassertion that they were lulled into
believing that the one-year limitation period did not apply.

15



period in the Policy. CompareAppleby v. Merastar Ins. Co477 S.E.2d 887, 888

(Ga. Ct. App. 1996) (genuine issue of mialefact existed whether insurer waived
policy limitation period where insured’s counsestified in affidavit that insurer
agreed to conduct examination of insuadigr expiration of the limitation period).
Plaintiffs next argue that Allsta waived the Policy’s limitation period
because they “provided [Allstate] wittbocumentation that led [P]laintiffs to
believe that they were in negotiations wjiljefendant to pay the claim,” and they
did not receive Allstate’s July 10, 2012iter denying coverage until after the
one-year limitation period had expired omyJi3, 2012. (Pls’ Resp. at 8-9).
Because Georgia law provides that asuiner’s investigation of a claim does

not constitute waiver of its rights andfeleses under an insurance policy, a waiver

® Plaintiffs’ allegation in their Compiat that Allstate “told the police that

[P]laintiffs had conspired with one anothe cause said auto theft” “for the
purpose of denying plaintiffs [sic] claimiwing that [P]laintiffs would not appear
for an examination under oath while crirmairtharges were pending against them”
undercuts Plaintiffs’ assertion in their Resise that they did not appear for their
Examinations because of Mislexander’s health. (Compaf@ompl. at 9 andPIs’
Resp. at 7-8).

! To the extent Plaintiffs contend ththey believed that their Examinations
were “a mere formality condition precedeémfAllstate] paying the claim for their
loss,” Allstate unequivocally statediis December 15, 2011 etter that it was
reserving its right to deny coverage imting because the Policy required Plaintiffs
to submit to an examination under oath and Plaintiffs “failed to submit to
examinations under oath which were scheduled on Thursday, November 17, 2011.”
(Dec. 15, 2011, Letter at 1). On Febnuf, 13, and 172012, Allstate again
informed Plaintiffs that it was demanditiggir Examinations as required under the
Policy and that Allstate vganot waiving its rights aldefenses under the Policy.

16



may occur “only where the insurer’sratuct reasonably leads the insured to
believe that strict compliance with thmitation provision would not be insisted

on.” Appleby 477 S.E.2d at 888 (citing O.CA5 § 33-24-40; Brown v.

Nationwide Ins. Cq.306 S.E.2d 62 (1983)). Georgiauets thus have held that an

insurer’s investigation and continuedi@spondence with an insured up to, and
after, expiration of a policy’s limitation pied, without more, is not sufficient to

constitute a waiver of the policy’s limitatigreriod. In_Georgia Farm Bureau Mut.

Ins. Co. v. Pawlowskithe court held that the ingr had not waived the one-year

limitation period because the eviderst®wed only that the insurer had
investigated the claim and offered dtleenent that was rejected. 643 S.E.2d 239
(Ga. Ct. App. 2007). Although the insumadered a test, the results of which
supported the insureds’ demand for a bigéettlement amount, the insurer took no
further action on the claim. IdThe court found that, even though it never
explicitly denied liability, the insurer’s failure to act on the test results was an
implicit denial of liability for the grear amount the insureds sought. Id.

Carpenters Local Union No. 1977®eneral Ins. Co. of Americéhe court held

that, even though coverage was denig¢erahe one-year limitation period in the
policy expired, the insurer did not waitree limitation provision where there was

no evidence to support that the insueeer admitted liability or wished to

17



negotiate, and the evidence “at most sfgaljyonly investigation by the insurer a
little over a year after the loss and deniali@bility within six weeks thereafter.”
306 S.E.2d 383, 384 (G&t. App. 1983).

Here, there is no evidea to support that Plaintiffs and Allstate were
engaged in negotiations to settle Pidfis claim. Thecorrespondence between
Allstate and Plaintiffs wamerely part of Allstate’snvestigation—specifically, to
schedule, and rescheduleg tBxaminations of Plaintiffs—and was not a discussion
of Plaintiffs’ claimed loss “with a viewoward negotiation and settlement without
the intervention of a suit.”_Sd&@gden 569 S.E.2d 833. That Plaintiffs submitted
the police report and loan account infotioa for the Vehicle supports, at most,
that they submitted the documents Allstadquested for itgwvestigation.

Even if Plaintiffs and Allstate we engaged in negotiations—which they
were not—that Plaintiffs received Allstate’s letter denying their Claim after the
one-year limitation period expired—evessaming it is true—without more, is not
sufficient to create an issue fafict whether Allstate “lulle [Plaintiffs] into a belief
that the limitation clause in the coatt was waived by [Allstate].” See
Pawlowskj 643 S.E.2d at 241 (“[M]ere negdii@n for settlement, unsuccessfully
accomplished, is not that type of conddesigned to lull the claimant into a false

sense of security so asdonstitute a waiver of tHamitation defense.”); see also
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Carpenters LocaB06 S.E.2d at 384; Shelter Am.rGov. Ga. Farm Bureau Mut.

Ins. Co, 433 S.E.2d 140 (Ga. Ct. App. 1993)durer did not waive policy’s one-
year limitation period, despite insure@laim that insurer unnecessarily delayed
negotiating and created conis regarding value of property; insurer explicitly

stated 3 times during settlement negadias, which continued beyond expiration

of limitation period, that no contractyalovisions were waived); Johnson v. Ga.

Farm Bureau Mut. Ins. Ca234 S.E.2d 693 (Ga. Ct. Apf977) (where settlement

negotiations stopped 2 monthefore expiration of oneear limitation period, and
there was no evidence of continued #fto negotiate settlement, case was
“lacking in evidence of any affirmative prase, statement or other act . . . to lead
the plaintiff into believing that the defdant intended to enlarge on the limitation

period”); compardBalbog 697 S.E.2d 240 (Ga. Ctpf. 2010) (issue of fact

existed as to whether insured waldeldi into believingimitation period was
waived; there “was evidenceat up to the date the [in®d] filed suit, the insurer
never denied liabilityand took actions (including issuing checks for payment)
which represented that it intendi&dpay the claim without suit.”).

It is undisputed that Plaintiffs’ Complaint, filed on June 6, 2013, is untimely
under the Policy’s one-year limitatigreriod for bringing an action against

Allstate. The record is that Allstatepesmtedly and unequivocally stated that it was
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not waiving its rights under the Policynéthere is no evidence to support that
Allstate led Plaintiffs to believe thatwould not insist on strict compliance with
the terms of the Policy, including the oneay filing requirement, or that Allstate
agreed to provide coverage for Plaintiffdaim. The Court finds that Allstate did
not waive the one-year limitation periodtime Policy and Allstate is entitled to
summary judgment in this actién.

. CONCLUSION

For the foregoing reasons,
IT ISHEREBY ORDERED that Allstate Insurance Company’s Motion for

Summary Judgment [15] GRANTED.

SO ORDERED this 19th day of August, 2014.

Wik b, Mry
WILLIAM S. DUFFEY. JR.
UNITED STATES DISTRICT JUDGE

8 Allstate is entitled to summary judgnemn Plaintiffs’ claims for bad faith

and unfair claim settlement practices becahsg are based on Plaintiffs’ breach
of contract claim and are also bari®dthe one-year limitation period in the
Policy. See, e.gAllstate Ins. Co. v. Suttei®58 S.E.2d 909 (Ga. Ct. App. 2008)
(limitation period in policy bagd insured’s claims for bach of contract, bad faith
refusal to pay, unfair trad@actices, negligence and fraud).
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