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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

DARNELL SHEPHERD,

Petitioner,
V. 1:13-cv-2802-WSD
D. DREW, Warden, USP-Atlanta,
Respondent.

OPINION AND ORDER

This matter is before the Cduwn Petitioner Darnell Shepherd’s
(“Petitioner”) Motion for Reconsideration [20].
I BACKGROUND

Petitioner is confined at the federaison in Atlanta, Georgia. Petitioner,
pro se, filed his petition for habeas qours under 28 U.S.C. § 2241 (“Habeas
Petition”). Petitioner argues the BureauPoisons (“BOP”) has refused to credit,
toward his federal sentence, time Petfigr served in state prison. ([1]).

In November 2001, a state courtNew York sentenced Petitioner to five
years in prison for the crime of assaulthe first degree. ([1] at 6-7; [1.2]

at 2; [9.1] at 2). Pdioner was paroled in Septéer 2005, after serving four
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years, three months, and ten days of tikesee on first degree assault. ([1] at
6-7; [9.1] at 2).

In September 2006, one year aftemfas paroled and after his five-year
state sentence terminated, Petitioner wastateby federal agents and indicted for
a drug conspiracy and a Racketeeringu@ficed and Corrupt Organizations Act
(“RICQ”) conspiracy. ([1] at 6-7[1.15]; [9.1] at 2). One of the
predicate racketeering acts for RECO charge was the assault for
which Petitioner was incarcerated and served his stateléigsee assault sentence.
([1] at 6-7; [1.15] at 5). The condulr which Petitioner was convicted in state
court was charged in his federal prosecution as conspiracy to murdgr. (Id.

In 2008, Petitioner was convicted, iretbnited States District Court for the
Northern District of New York, of both drug conspiracy and RICO conspiracy.

Verdict, United States v. ShepheMb. 3:06-cr-136-TJM-5 (N.D.N.Y.

Feb. 25, 2008) (ECF No. 161). They found Petitioner committed eight

predicate RICO acts, including conspiritagmurder the victim of his state court
assault. Id.In November 2008, the district court sentenced Petitioner to 210
months’imprisonment for the drug conspiracy and 210 months’ imprisonment for
the RICOconspiracy, with the sentencesrtm concurrently. J., Shepheido.

3:06-cr-136-TIJM-5 (ECF N@45). The BOP commencd#uk sentence on the date



judgment was entered andvgaPetitioner sentenceetlit from the day federal
agents arrested him in September 2Q0%i| the date judgment was executed.
([9.1] at 7-8).

Petitioner contends in his Section 23#etition that the BOP must credit,
toward his federal sentence, the four yetimee months, and ten days he served in
state prison for the state assault chafge@hich he was convicted, because the
assault for which he was sentenced inestaturt was a predicate act for the federal
RICO conspiracy crime. ([1dt 6-7; [10.1]). Petitioreserved his state sentence
for assault from November 2001 to Sepbem2005. The stasentence was fully
discharged when Petitioner was arrestad indicted by federal authorities.
Petitioner moved his feda sentencing court in New Ylofor a sentence credit for
his state court incarceration. The sging court denied the motion in March
2011, on the grounds that Petitioner failed to exhaust his BOP administrative
remedies. Order, Shepheido. 3:06-cr-136-TJM-5 (ECF No. 271).

Petitioner renewed his sentence creaition after purporting to exhaust his
administrative remedies. Tloeurt rejected his claim in its April 2013, Order.
ShepherdNo. 3:06-cr-136-TJM-5 (ECF No. 298Yhe court said in its order:
“assuming [Petitioner] properly exhausted hdministrative remedies, he is not

entitled to credit for a term of state imgsnent that was discharged prior to the



federal indictment and which sentence weelited to the state conviction.” lak

1-2 (citing 18 U.S.C. § 3585(land_Lopez v. Terrelb54 F.3d 176, 187 (2d Cir.
2011)). The court denied Petitioner’s motion for reconsideration. Order,
ShepherdNo. 3:06-cr-136-TJM-5, ECF No. 300.

On March 22, 2016, the Court entettiess Order [18] (“Order”) denying
Petitioner’'s Habeas PetitioThe Court stated:

The Magistrate Judge found th&ection 3585(b)’s prohibition on

crediting a federal sentence with timee that was credited to another

sentence dooms Petitioner’s claimM{R&R at 5). The Court agrees.

That Petitioner’s state convictionrfassault was one of the eight

predicate acts underlying his RIG®Onspiracy conviction does not

give life to Petitioner’s claim. As éhMagistrate noted, federal courts

have consistently rejected habealsef under Section 2241 on claims

like Petitioner’s.
(Order at 6-7). The Court rejected Petiier's argument that he has been punished
twice for the same offense dmise he served a state sentence for the assault that
was one of the predicate acts of the fatlRICO conspiracy. The Court reasoned
that Petitioner’s claim that he was subjédie double jeopardy is an attack on his
federal sentence, which must be edigpursuant to 28 U.S.C. 8§ 2255 in the
sentencing court._(ldt 8).

On April 13, 2016, Petitionerdid his Motion for Reconsideration.

Petitioner argues: (1) the state and feldeffanses are directly related to one

another and to refuse credit would citaée double punishment for the same act;
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and (2) the Court misinterpreted the @ikdit authorization statute’s meaning of
credit shall not be given if credit haseddy been given toward another sentence.
[I. DISCUSSION

A. Legal Standard

Pursuant to Local Rule 7.2(E), “[mijons for reconsideration shall not be
filed as a matter of routine practice.”R..7.2(E), NDGa. Raher, such motions
are only appropriate when “absolutely necessary” to present: (1) newly discovered
evidence; (2) an intervenirdgvelopment or change in controlling law; or (3) a

need to correct a clear errorlafv or fact. _Bryan v. Murphy?246 F. Supp. 2d

1256, 1258-59 (N.D. Ga. 2003) (intermgiotations and citations omitted).
Motions for reconsideration are left taeteound discretion of the district court and

are to be decided as justice requirBelmont Holdings Corp. v. SunTrust Banks,

Inc., 896 F. Supp. 2d 1210, 1222-23 (N.D. Ga. 2012) (citing Region 8 Forest Serv.

Timber Purchasers Council v. Alcqc®93 F.2d 800, 806 (11th Cir. 1993)).

B. Analysis

Petitioner does not present any nediscovered evidence, change in
controlling law, or need toorrect a clear error of law @act to support his Motion
for Reconsideration. Because, however, Petitioner is procegairsg, the Court

elects to consider the arguments in his motion.



The authority to compute a federalganer’s sentence is delegated to the
United States Attorney General, who eoiges this authority through the BOP.

United States v. Wilsqrb03 U.S. 329, 334-35 (1992). The federal statute

governing the BOP’s calculation of a prison sentence provides:
(a) Commencement of senteneeA sentence to a term of
imprisonment commences on the dduwe defendant is received in
custody awaiting transportation to, anrives voluntarily to commence

service of sentence at, the oféitdetention facility at which the
sentence is to be served.

(b) Credit for prior custody. — A defendant shall be given credit
toward the service of a term of imprisonment for any time he has
spent in official detention prior tine date the sentence commences —

(1) as a result of the offeagor which the sentence was
imposed; or

(2) as a result of any other charfor which the defendant was
arrested after the commission of the offense for which the
sentence was imposed;
that has not been credited against another sentence.
18 U.S.C. 8 3585. In Section 3585(b) olgress made cledrat a defendant
could not receive a double cretbt his detention time.” Wilsqrb03 U.S. at 337.
Petitioner argues that the state and fddd#fanses are directly related to one
another and to refuse credit would congétdouble punishment for the same act.

This is the same “double jeopardy” argumesjected by the Court in its Order.

Petitioner’'s argument is an attack on Petiér's federal sentence because itis a
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claim that the federal sentence shouldhweote included any imprisonment for the
assault. Such a claim must be edispursuant to 28 U.S.C. § 2255, in the

sentencing court. S&8 U.S.C. § 2255(a); Antonelli Warden, U.S.P. Atlanta

542 F.3d 1348, 1352 (11th Cir. 2008) (ngtthat only “challenges to the
execution of a sentence, rather than tHelig of the sentence itself, are properly
brought under § 2241").

Petitioner next argues, apparerfty the first time and without any
evidentiary support, that his state offervgas not “fully served or discharged”
because he was “released on paroleranthined on parole when the federal
charges were brought.” (Mot. for Recoresiation at 3). Even assuming that
Petitioner remained on parale September 2006, Petitiangtill “fully served” his
state sentence. Petitionersyaaroled in September 20@Bter serving four years,
three months, and ten daystlé sentence on first degree adsa([1] at 6-7; [9.1]
at 2). He was arrested $eptember 2006, one year afterwees paroled. ([1] at 6-
7; [1.15]; [9.1] at 2). If Petitioner was garole in Septemb&006, he served his
term for more than the full five years. S¢eY. Penal Law 8§ 7@0(1)(a) (a person
on parole “shall continue service othor her sentence or sentences while on

parole”); see alstnited States v. Bussgy45 F.3d 631, 633 (2d Cir. 2014)

(“Parole is a form by which New York prisoners may serve out their sentences for



criminal convictions.”). Petitioner’s four years, three months, and ten days in
prison and his alleged year on probatiomemfius credited toward his five year
state sentence, and cannot be iteeldagainst his federal senteric&eel8 U.S.C.
§ 3585(b).

Petitioner next argues that theutt “misinterpreted the jail credit
authorization statute’s meaning of creshiall not be given if credit has already
been given toward another sentence.”o(Mor Reconsideration at 3). Petitioner
does not clearly articulate how the Court misrpreted the statute. He reiterates
his argument that his state court conwistand federal convion are based on the
same charge and conviction, and thatdssault conduct “has been charged in a
double manner.” (ldat 4). As the Court notedegariously, federiacourts have
consistently rejected hebs relief under Section 2241 on claims like Petitioner’s.

See, e.gNixon v. Hamidullah No. 8:04CV23153-GRABHH, 2006 WL 516735,

at *2 (D.S.C. Mar. 1, 2004B5ection 3585(b) “does not, as the petitioner contends,
require a credit against his federal seo&efor his state sentence where the acts

upon which his state and federal prosemgiare simply related.”); see also

! The Court also notes thatmajority of circuits tht have addressed the issue

of when a sentence is dischargeddarposes of the United States Sentencing
Guidelines have held that, as a matteuniform federal law, a sentence is
discharged once the defendanho longer in prison. Sdénited States v. Hill
455 F. App’x 121, 123-242¢ Cir. 2012) (citing cases).




Newby v. Johnsgr81 F.3d 567, 569 (5th Cir. 199@)T]his Court has concluded

that there is not a statutory right teedit on a federal sentence for time spent in
custody pursuant to a related steharge.”). Petitioner’s Motion for
Reconsideration is denied.
[I11. CONCLUSION

For the foregoing reasons,

IT ISHEREBY ORDERED that Petitioner Darnell Shepherd’s Motion for

Reconsideration [20] IBENIED.

SO ORDERED this 1st day of September, 2016.

WILLIAM S. DUFFEY, IR.
UNITED STATES DISTRICT JUDGE




