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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

TIFFANY R. BUTZ and JANICE M.
PERRY, on behalf of themselves and
all those similarly situated who
consent to representation,

Plaintiffs,
V. 1:13-cv-3204-W SD

AMWARE DISTRIBUTION
WAREHOUSES OF GEORGIA,
INC., and AMWARE LOGISTICS
SERVICES, INC,,

Defendants.

OPINION AND ORDER

This matter is before the Court on Plaintiffs’ Motion for Court Supervised
Notice to a Conditional Cadktive Action (“Motion”) [18]" and Plaintiffs’ Motion
for Extension of Time t&€omplete Discovery [36].

I BACKGROUND

This is a putative cadctive action brought by Plaintiffs Tiffany Butz

(“Butz”) and Janice Perry (“Perry”) (tegher, “Plaintiffs”) against Amware

Distribution Warehouses of Georgia, IftAmware Distribution”) and Amware

! The Motion is more reasonably charaizted as one for conditional certification
as a collective action and Court-approvmtice to potential class members.
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Logistics Services, Inc. (“Amware Logistics”) (together, “Defendants”). Plaintiffs
claim Defendants failed to pay overtimempensation to Plaintiffs for hours
worked in excess of forty (40) hours per week, in violation of the Fair Labor
Standards Act (“FLSA”)29 U.S.C. § 201, &eq.

To support their Motion, Plaintiffs submit their individual declarations (Mot.
Exs. C, D) and a printout of a pafyjem Amware Logistics’ website on which
appears a “List of Facilities” (Mot. EE). In opposition, Defendants submit the
declaration of Deborah Mullins, Amwareddiibutions’ General Manager. (Resp.
Ex. 1).

A. Butz testimony

Butz asserts she was “employethwAmware Logistics and Amware
Distribution . . . [sic] approximatelylay of 2012 until August 31, 2013.” (Mot.
Ex. C § 2). From May 2012 until January 2013, Butz was employed as a
“Customer Service Representative'xfendants’ warehoudecated . . . [in]
Morrow, Georgia.” (Idf 3). She states that “[d]uring a portion of this time period
[she] was given the title of Office Managéuyt continued to consistently perform

the duties of a Customer Service Repraative” claiming that she “never

2 Butz’ declaration is qualified. In its @amble, Butz states “this declaration [is]
based upon my own persorkalowledge, except wherherwise specified.”
(Mot. Ex. C T 1).



performed the duties of dffice Manager.” (Id. Butz asserts that in January
2013, “Defendants changed all Customewise Representatigeto the new title
of ‘Account Manager.” (1df 4). She states: “[A]s a Customer Service
Representative and/or Accouvianager, my duties weagdministrative, and all
centered on the fulfillment of cust@morders from our warehouse.” (Kl5). She
was responsible for “inputting data in azomputer system” to records shipments
of products. She did not schedule deliveries but “merely recorded them in our
inventory when they arrived.” In conrtemn with fulfillment, her job “consisted of
receiving customer orders for their stoektering the orders into the computer
system, forwarding the ‘tickets’ . . . the warehouse . . . eniteg data from bills
of lading and notifying customers when thaioduct was placed with the carriers.”
She offered further that “[a]ll of th€éustomer Service Representatives and
Account Managers performed duties dabsally similar to [hers], the only
difference being that “each representabvenanager was assigned specific clients
to process.” (I1d] 5). She did not identify whetieese other employees worked or
the basis for her statement that they all were similarly situated.

Butz states she “did not have angependent judgment when performing
[her] duties” and that the “process wascmated and the same for every customer

order.” (Id.§ 6). She did not have “discretion to deviate from prescribed



processes.” (Idf 7). Butz states she “was r@omember of management and did
not supervise any employees” and wagjtiieed to work 40 hours per week.” (Id.
1 8).

From May to July of 2012, Butmas paid $11.50 per hour, and $17.25 per
hour for overtime hours worked. (191.9). After “late July or early August [year
not provided]” Butz began receiving aWweekly salary and was no longer paid
overtime. This was her compensatarrangement through the end of her
employment. (Idf 10).

Butz stated that she and “otl@ustomer Service Representatives and
Account Managers regularlyorked hours in excess 40 per week,” but were not
paid overtime. (1d] 11).

If she worked less than 40 hours in aeewehe time for which Butz was paid
was reduced to reflect the time not wedk She claims she worked through lunch
on “many occasions” and “beve[s she] was not paid for this time.” (K12).

In January 2013, Butz states, #n@ras a meeting during which “Amware
management” explained the change in fitten Customer Service Representative
to Account Manager. Ahe meeting “employees complained that they were not
being paid overtime even though their timas taken away from them if they

worked less than 40 hours per week.” {d.3). Butz states that “Amware refused



to pay us overtime.” _(Idl.

Butz states: “Based on conversationgh management of Defendants, | am
aware that the Defendants have a policpafing salaries to Customer Service
Representatives and/or Account Managerd not paying employees overtime.”
(Id. § 15). She states further: “[BJased my observations and experience, |
believe that that [sic] there are aabt 30-50 current and former employees who
performed similar duties to me [sicjw worked at the approximately 18 other
facilities operated by Amware.” (Id.

B. Perry testimony

Perry states she was employeddafendants at the Morrow, Georgia
facility from September 2006 through OctoBe 2013. (Mot. Ex. D  3). From
September 2006 to August 2012, Peseyved as a Customer Service
Representative performing “administratheties related to warehouse fulfillment,
including the receipt and recordingartders from designated customers for the
delivery of stock being stored jthe] warehouse facility.” _(Idf 4). She “received
electronic notification of the orders from the customers, and forwarded orders to
the warehouse to be filled and shidge locations as designated by the
customers.” (Ig. Her duties “did not includiose related to management” and

she did not “supervise any other employaed did not participate in management



meetings or decision-making.” (1§.5).

In August 2012, Perry became a “camtrconsultant” and served in that
position until January 14, 2013, performitng duties of a Customer Service
Representative and training another esypk to “perform these duties.” (Ifi.6).

As a “contractor’ [Perry] was paid ovarie for hours [she] worked in excess of
40 hours per week.”_(1¥.

From January 14, 2013 through OctoBe2013, Perry was an Account
Manager and “performed all of the ekaame duties [she] did as a Customer
Service Representative.” (I191.7).

Perry states that she “did not have tpportunity to exercise independent
judgment or the discretion to deviate fremescribed procedures for accepting and
processing customer orders.” (f09).

As a “Customer Service Representatand Account Margger, [Perry] was
paid on a salary basis.” (1§.10). She was not paid overtime although she claims
she regularly worked motkan 40 hours per week. (Jd.Her pay, she states, was
“docked” when she was alygdrom work for less than a full day and this practice
was applied “to all other Custom®ervice Representatives and Account
Managers.” (Idf 11). Perry states that tbewvere many occasions “when [she]

and other employees had to work throligich” and they were not compensated



for this time. (1d.f 12).

Perry states that “Amware Logigi&ervices, Inc. . .. and Amware
Distribution Warehouses of Georgia, Inc.. provide warehousing, packaging,
fulfillment and transportation seopes to third-parties.” _(1df 13). While
employed, Perry claims, she became famiah “the structure and relationship
between Amware Logtics and Amware Btribution.” (Id.§ 14). She states they
have common office space @olorado, the same ChiExecutive Officer, and a
common Chief Financial Officer._(Id. Perry asserts theAmware Logistics’
management team and her former suisery chain of command for the Morrow
warehouse facility are the same.” (1d15).

Perry“understand[sthat Amware Logistics nreagement controlled and
directed the day-to-day operation of Mare Distribution, including [the] terms
and conditions of [Perry’s] employment.” (Ifi.16). “Amware Logistics also
controls, oversees, and directs the dagdyg operation of approximately eighteen
(18) other facilities at which it emplogsnployees in the position of Customer
Service Representative andfccount Manager.” (1d. Perry’s “understanding
has been that these employees perfduties similar to the duties performed by
[Perry], and that they are paid in th@me manner that [Rg] was paid. (Id.

Perry claims “[her] understanding ispgported by Defendant’s [sic] website at



www.amwarelogistics.cona true and accurat®py of which [appears at]
Exhibit E.” (1d.).

Perry states that “[b]Jased on [her] eb&tions and belief there are at least
30 to 50 former and/or current erapkes employed by Defendants in the
Customer Service Representativad/ar Account Managers positions, who
performed similar duties to [Perry].” _(18.17).

C.  Mullins Testimony

Mullins is Amware Distribution’s Gemal Manager and has served in that
position since April 12, 2012. (Resp. BxY 2). She oversees all of Amware
Distribution’s operations at its only fdity in Morrow, Georgia. The company
provides “warehousing and fulfilmeservices, which includes filling and
shipping its orders from the inventory it miins for its customer at [its Morrow,
Georgia] warehouse._ ().

Mullins states that Amware Didbution is a subsidiary of Amware
Logistics. Of the eighteen companies$disin Exhibit E referenced in Perry’s
declaration, eight of thiacilities are public warehousirand fulfillment facilities.
The others are “contract warehouses thaviple entirely different services than

Amware Distribution.” (Idf 4). “Individuals workmg in the Customer Service

* Mullins testimony was basemh her personal knowledge.
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Representative position for the contract viiaeses are paid an hourly rate for all
hours worked, including an overtime premidior all hours worked over 40 in a
workweek.” (Id).

Mullins states that Butz worked Amware Distribution’s Morrow, Georgia
facility “[from May 7, 2012until approximately Novembés, 2012, . . . as [sic]
Customer Service Reesentative.” (1d] 5). “[FJrom May 7, 2012 until August
31, 2012, . . . Butz was paid an houidge for all hours worked, including an
overtime premium of one and one-half heurly rate for all hours worked in a
workweek.” (Id). “Beginning September 1, 2012, . . . Butz was paid a salary for
all hours worked. (1.

“On November 5, 2012, . . . Butz svaromoted to the position of Office
Manager, of the Morrow facility.” (1df 6). In this position she “was responsible
for support [Mullins] in [her] daily job dies, which included oversight of all the
accounts serviced atetMorrow facility.” (Id). She was responsible for
“reviewing and setting rates for new aaats, assigning accessorial billing rates
for storage and handling, setting resé rates for existing accounts, and
completing weekly billing fothe Morrow facility.” (1d). Butz also “scheduled
and led meetings with the staff at tderrow facility, and counseled and issued

written corrective actionehen necessary.”_(Id.



On January 14, 2013, Mullins statBsitz stepped down as Office Manager
and reassumed the “duties of a [Custo®ervice Represertae] at the Morrow
facility” although Butz was also “designdtéhe Team Lead of the Morrow facility
and continued many of the day-to-dagponsibilities she had as the Office
Manager.” (1d.f 7). She was “responsible for analyzing customer accounts and
evaluating the appropriate process tils§athe needs of each customer, which
included working with [Amware Distribuiin’s] carriers to ssign loads depending
on a customer’s scheduling needs.” )(IdShe was “responsible for managing and
resolving customer complaints, whicltinded . . . providing instruction to
warehouse staff to resolve customemptaints and to resolve inventory
discrepancies, and providingwace and input into standaoperating procedures.”
(d.).

Mullins states that Perry wasnployed as a Customer Service
Representative at the Mowdacility from June 29, 200dntil June 11, 2012, and
again from January 14, 2013 until glesigned on October 9, 2013. (1d8). At
all times during her employment Perry was paid a salary). (18he was
responsible for servicing [Amware Digtution’s] largest account” including
“analyzing th[e] customer’s account adetermining how to meet the needs of

[the] customer, which included building orddo be filled from multiple locations,
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and scheduling and routing carriers to ensha¢ orders were filled within the set
time limits.” (1d). She had “daily communicationit [the] client to manage and
resolve any complaints.”_(Id.

From August 2, 2012, through JanudB; 2012, Perry was a contractor to
Amware Distributors and, pursuant to leentract, she was paid an hourly rate
with an overtime premium of one ande-half times her hourly rate. (Ifi9).

D. Amware Loqgistics’ Facilities

Plaintiffs’ Exhibit E list eighteen (18) facilities. Six (6), including the
Morrow, Georgia facility at which Plaintiffs worked, are described as a
“Warehouse/Fulfillment Facility.” Tw (2) are described as a “Public
Warehouse/Fulfillment Facility.” Ten Q) are described as a “Contract
Warehouse.” Printouts from the Amwaredistics website show “Management”
of the following facilities: Morrow, Georgi Atlanta, Georgia; Lawrenceville,
Georgia; Cranbury, New Jersey; Dallasxd® New Haven, @necticut; Phoenix,
Arizona; and Toronto, Canada. AlthougHif#ierent General Maager is listed for
each facility, Hugh Tait, Kristie Jeng and Keith Mixon are listed as the “Executive
Vice President,” Vice President, and Vieeesident of I.T., respectively, for every

facility. (Reply Exs. F-0).
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1. DISCUSSION

A. Motion to Conditionally Certify Collective Action

Plaintiffs move to conditionally certifa collective action pursuant to the
FLSA, 28 U.S.C. § 216(b), on behalf ofti&tomer Service Representatives and/or
Account Managers” who worked for Bendants since September 26, 2010.

1. Legal Sandard

The FLSA requires covered employ#ogpay non-exempt employees who
work more than forty hours in a week avertime rate of one and one-half times
the employee’s regular pay rate for all hours worked that exceed forty. Id.

8§ 207(a). Section 216(b) imposes liabilly employers for violations of Section
207 and authorizes employees to bring lawsuits to recover that liability.
Employees may sue individually or theyyraing a collective action on behalf of
themselves and other “similarly situated” employees:

An action . . . may be maintainedaagst any employer (including a public

agency) in any Federal or State cafrtompetent jurisdiction by any one or

more employees for and in behalf of himself or themselves and other
employees similarly situated. No employee shall be a party plaintiff to any

such action unless he gives his consent in writing to become such a party
and such consent is filed in the court in which such action is brought.

Id. § 216(b). In contrast to a class actiorder Federal Rule @ivil Procedure 23,
which generally requires potential plaintifts opt-out if they do not wish to be

represented in the lawsuit, a colleetiaction under Section 216(b) requires

12



potential plaintiffs to affirmatively opt intthe lawsuit._Hipp v. Liberty Nat'l Life

Ins. Co, 252 F.3d 1208, 1216 (11th Cir. 2001). “The decision to create an opt-in
class under § 216(b) . . . remains soundlyin the discretion of the district
court.” Id.at 1219

The Eleventh Circuit encourages distcourts to perform a two-step
process to certify a collective action under Section 216(b).Indhe initial, so-
called “notice stage,” the question is whinat notice of the action should be given

to potential class members. &t.1218 (quoting Mooney v. Aramco Servs.,Co.

54 F.3d 1207, 1213 (5th Cir. 1995)). Relying on the pleadings and affidavits
submitted by the parties, thewrt applies a “fairly lenient standard” that “typically
results in ‘conditional certificatiorof a representative class.” Il@uoting

Mooney, 54 F.3d at 1213-14). Plaintiffs bear the burden of establishing that they

are “similarly situated” to the employees tresek to represent. Beecher v. Steak

N Shake Operations, In®@04 F. Supp. 2d 1289, 1297 (N.D. Ga. 2012).

Unsupported, generalized allegationsiohilarly are not sufficient. Idat 1297-98.
The plaintiffs may meet this burden, iwh is not heavy, “by making substantial

allegations of class-wide discriminatidhat is, detailed allegations supported by

* Hippinvolved a collective action underetthge Discrimination and Employment
Act of 1967. That statute incorporates the FLSA'’s collective action provision, and
Hipp therefore applies in both contextglorgan v. Family Dollar Stores, Inc.

551 F.3d 1233, 1259 n.3T1th Cir. 2008).

13



affidavits which successfullgngage defendants’ affidavits to the contrary.” Id.

(quoting Grayson v. K Mart Corp/79 F.3d 1086, 1097 (11th Cir. 1996)).
Plaintiffs are required only to show tithey and the potential class-members are
similarly, not identically, situated. Graysor® F.3d at 1096. They are not
required to show they were subjectecitoommon or unified policy, plan, or
scheme, serl. at 1095, although this is a commamd effective way to satisfy the
“similarly situated” requirement. Pldiffs “must [at least] make some
rudimentary showing of commonality betweadbe basis for [their] claims and that
of the potential claims of the proposedsd, beyond the mere facts of job duties
and pay provisions.” Beech&04 F. Supp. 2d at 1298 (quoting Williams v.

Accredited Home Lenders, IndJo. 1:05-cv-1681-TWT, 2006 WL 2085312, at *3

(N.D. Ga. July 25, 2006)); see alBarron v. Henry Cnty. Sch. Sys.

242 F. Supp. 2d 1096, 1103 (M.D. Ala. 2003(thile a unified policy, plan, or
scheme of discrimination manot be required to satisfy the more liberal similarly
situated requirement, some identifiable $aat legal nexus must bind the claims so
that hearing the cases togetheymotes judicial efficiency.”).

If the Court conditionally certifies aass, potential class members receive
notice and an opportunity to opt into thass and the partiesroplete discovery.

Hipp, 252 F.3d at 1218 (quoting MoonéA F.3d at 1213-14). Whether notice

14



shall be given also focuses on whether¢hare other employees who would desire

to opt-in, and who are “similarly situated” to plaintiffs. 3&gack v. State of Fla.

Dep't of Corr, 942 F.2d 1562, 1567-68 (11th Cir. 1991). Plaintiffs must show

there are other employees who wish toio@nd that these other employees are

similarly situated._SeBelano v. MasTec, IncNo. 8:10-cv-320-T-27MAP,

2011 WL 2173864, at *4 (M.D. Fla. JuneZ)11). “A plaintiff's or counsel’s
belief in the existence of other employ@d®o desire to opt in and ‘unsupported
expectations that additional plaintiffgll subsequently come forward are
insufficient to justify’ certification of collective action and notice to a potential

class.” _1d.(quoting_Mackenzie v. Kindred Hosps. East, L.[.Z76 F. Supp. 2d

1211, 1220 (M.D. Fla. 2003)) (citing Haynes v. Singer Co., b6 F.2d 884, 887

(11th Cir. 1983)).

The second stage is optional and usuatigurs if the defendant moves for
“decertification” after the completion of all or most discovery in the case., Hipp
252 F.3d at 1218 (quoting Mooney4 F.3d at 1213-14). Based on the more
extensive factual record, the court makdactual determination whether claimants
are similarly situated. ldquoting Mooney54 F.3d at 1213-14). If they are, the
collective action proceeds on the meritsnadf, the court decertifies the class, the

opt-in plaintiffs are dismissed without puéjce, and the originadlaintiffs proceed

15



on their individual claims. ldquoting Mooney54 F.3d at 1213-14).

There is nothing in this case thaticates the Court should not follow the
two-stage approach encouraged by the &iév Circuit. Insome cases where
there is factual information available toadwate the similarity of potential class
member claims, courts willombine the first and second stages and apply the more

stringent second stage standard. See,Witliams, 2006 WL 2085312 at *4

(combining first and second stage where plaintiffs disseminated informal notice to
potential opt-in plaintiffs and substantditcovery had been completed). The facts
are not yet sufficiently developed in this thea to justify this higher standard.
2. Analysis

After discussing the legal framewdidr evaluating whether to conditionally
certify a collective action, Plaintiffs condarily state: “Applying these principles
to the case, it is clear that Plaintiffs have met their burden to show that they are
similar [sic] situated to other Cust@mService Representatives and Account
Managers.” (PIs’ Br. in Supp. at 13). Th&tate further: “According to Plaintiffs’
testimony [in their declarations], the Datlants treated all of these employees the
same in the terms of their compensation.” )(Idn their Reply, Plaintiffs argue
that the Court’s “inquiry is simply whether, based on the plaintiffs’ allegations,

they were subjected to the same unldywhy plan and whether it appears likely

16



that other similar employees will consenjdm the action.” Reply at 1-2). To
support conditional certification, Plaintifssibmit that all persons at all Amware
Logistics facilities who holdhe title Customer Servideepresentative or Account
Manager are subject to the same pay pRlaintiffs assert that they are similarly
situated and can represent membeihisfpurported collective action because
they, at times, had the same position tilad they “believe” there are others who
would join the collective action if given no&. Plaintiffs seek to represent “[a]ll
current and former Customer ServRRepresentatives and Account Managers
employed by Amware, who worked for Amimean the United States at any time
from September 26, 2010, through the clokthe opt-in period.” (Pls’ Br. in
Supp. at 2).

a. Scope of the class

Plaintiffs, of course, bear the burdehdemonstrating a reasonable basis to
conclude that they are similarly situatedthe members dhe proposed collective
action. _Cf.Grayson79 F.3d at 1097. The burdean be met “by making
substantial allegations of class-wide distnation, that isgdetailed allegations
supported by affidavits which successfudlygage defendants’ affidavits to the
contrary.” 1d. Plaintiffs “must [at least] nile@ some rudimentary showing of

commonality between the ba$ws [their] claims and that of the potential claims of
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the proposed class, beyond the mere faicisb duties and pay provisions.”
Beecher904 F. Supp. 2d at 1298 (citationsitted). “[W]hile a unified policy,
plan, or scheme of discrimination may hetrequired to satisfy the more liberal
similarly situated requirement, some ideiatie facts or legal nexus must bind the
claims so that hearing the cases togetinemotes judicial efficiency.” _Barron v.

Henry Cnty. Sch. Sys242 F. Supp. 2d 1096103 (M.D. Ala. 2003).

The question is whether Plaintiffs hawet this rather lenient burden here
based on the allegations in their Comqti@and the evidence submitted in support
of their Motion. Plaintiffs rely on thenteclarations to support the commonality of
the job duties of Customer Service Repneatves and Account Managers. Butz
asserts that all Customer Service Repreatives perform duties substantially
similar to hers, but she provides no basisupport that she is aware of the duties
performed at any location other than hemnoviButz does not dcuss duties at any
location other than her own, does not sthé she visited any location other than
her own, and does not statiee attended meetings witkher Customer Service
Representatives who worked at the ségen |locations other than her Morrow,
Georgia location. Perry’s one-sentence statement on comparable job duties is even
less certain, and also is made withawy éoundation for the statement offered.

Her declaration testimony was simply that “understanding has been that these

18



employees perform duties similar to thdids performed by [her] and that they are
paid in the same manner the [fhas paid.” (Mot. Ex. D  16).

A close reading of the declarations shinat Plaintiffs offered their opinion
on what they observed occurring in their Morrow, Georgia location and supports
that any statements offered were basedheir experience in Morrow. Tellingly,
Perry stated that she and other employeaked through lunch and they were not
compensated for that time—a statememtssarily based on her work experience
in Morrow. She makes a similar commaiout her and other employees’ pay
being docked when they were absenirfiwork for less than half a day.

On the evidence before the Court, thex not a sufficient factual basis to
support that employee duties or treatmeribcations other than the Morrow,
Georgia facility were similar to the tles or treatment of Customer Service
Representatives or Accoulanagers in Morrow, Georgidt is not enough, as
Plaintiffs intimate, to show that sevedlthe facilities have the same description
and the same senior managers to isfemlarity of operations or policies,

especially when each location hadifferent on-sitgyeneral manager.

> The description of twelve of the 18cktions listed on Exhibit E alone are so
distinctly different from the “Warehoudadlfilment Facility” description of the
Morrow, Georgia facility to preclude evam inference thaamployees there had
duties similar to those of the Plaintiffs.

19



The Court is unable to find on tihecord here sufficient commonality
between the requested class membersfioala class of employees other than
those at the Morrow, Georgia location.

b. Plaintiffs as representatives of other “similarly situated”
employees in Morrow, Georgia

Plaintiffs have the following periods of employment with Amware

Distribution, under the following job titlemnd with the following compensation:

Period Position Compensation

Butz May 7, 2012 to Customer Service Hourly rate plus an
July 2012 Representative overtime premium

August 2012 to Customer Service Salary; no overtime
January 2013 Representative;  pay

undisclosed period

as Office Manager

January 2013 to Account Manager  3ary; no overtime
August 2013 pay

Perry September 2006Customer Service Salary; no overtime
to August 2012 Representative pay

August 2012 to Independent Hourly rate plus an
January 2013  Contractor overtime premium

January 2013 to Account Manager  3ary; no overtime
October 2013 pay

20



In comparing these job titles and Pl#is’ pay arrangements, the following
is disclosed: Butz and Perry each liaeltitle of Custome®ervice Representative
but their pay arrangements were differeriraes. Butz wapaid an hourly wage
with premium pay for overtime workedrfa period of time. Perry was paid a
salary throughout her employmentaa€ustomer Service Representative.

For about six months, Perry wasiadependent consultant to Amware
Distribution, was compensateat an hourly rate, and e&d overtime pay. Butz
did not work in an independent consualtaole. Butz also was given the title
Office Manager for an undiscla$geriod of time. Perry dinot serve as an office
manager.

Plaintiffs allege they seek to regsent Customer Service Representatives
and Account Managers who were noidgpavertime. Theyserved, however,
during the time period for the claims thajege, in positions that were not
employee positions or which did not hahe same job titles as the class of
employees they claim were not paid dirae and which they seek to represent.

Plaintiffs allege they may adequategpresent this class of employees
because they are similarljyugated. The Court concludédsey are not. Plaintiffs’
employment history is not representativelad class they purport to represent.

Their circumstances are differaghian those of the clasBeged. Butz claims that

21



before August 2012, as a Customer SerRepresentative, slieceived an hourly
wage and overtime. She does notcpiddely represent Customer Service
Representatives whom Plaintiffs asseere not paid overtime compensatfon.
During the time Perry was an independemtractor, Perry was not even an
employee of Defendants. In short, neitfPlaintiff has presented evidence that
they are similarly situated to or that thelaims are represenize of the class they
seek to represent. The@t necessarily concludes that this action should not be
certified as a collective action. Plaintitise entitled, however, to assert individual
claims under the FLSA for failure to pay them overtime pay.

B. Plaintiffs’ Motion to Extend Discovery

Plaintiffs also have moved to extetiohe to complete discovery. From their
motion, which is unopposed, the Court understands that the parties have had

difficulty conducting the depositions ofd@tRule 30(b)(6) regsentative of each

® Butz claims it was only beginning in 4ust 2012, and not baf that she began
receiving a salary as a Custonsarvice Representative.

To the extent Plaintiffs appear tibege that in January 2013, there was a uniform
change of job titles from Customer Ser/Representative to Account Manager
and a reclassification from hourly pay tdasg, neither Plaintiff experienced the
change in pay structurdButz was already receiviraysalary. Perry was not
employed by either of the Defendantsvibeen August 2012ral January 14, 2013,
and worked instead as a contractor forwame Distribution. Before August 2012,
she worked as a Custontgervice Representative, euen in this position she
was paid a salary.
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Defendanf, Deborah Mullins, Hugh Tait and Ktie Jeng (the “Depositions”).
Plaintiffs have requested thirty (30Jditional days to conclude this deposition
discovery. Their request is grantethe parties shall dcuss and agree upon a
schedule to conduct the Depositions andl Sudbmit the schedule to the Court on
or before April 30, 2014.
[11. CONCLUSION
Plaintiffs have not provided facts suifent to show a elss of similarly
situated employees and Plaintiffs’ claiare not representative of the class they
seek to represent. For these reasons and those stated above,
ITISHEREBY ORDERED that Plaintiffs’ Motion for Court Supervised
Notice to a Conditional Qlective Action [18] isDENIED.

IT ISFURTHER ORDERED that Plaintiffs’ Motion for Extension of

" Defendants assert a one-see objection to the Rule 30(b)(6) notices served on
Defendants. Their objection states:
Defendants object to the topics in Plaintiffs’ Amended Rule 30(b)(6)
deposition notice on the grounds that they are unduly broad, overly
burdensome, not reasonably calculated to lead to the discovery of
admissible evidence, and beyond sleepe of discovery authorized by
the Court.
(Defs’ Resp. & Objs. [35]). Defendss claim the Amended Notice is not
consistent with the Court’s limitation ofdlscope of discovery as stated during the
March 31, 2014, telephorm®nference. _(Idat n. 1). Plaintiffs should, on or before
April 23, 2014, state the issues on whRRule 30(b)(6) withesses testimony is
requested. The statement of issuesgsired to be consistent with the Court’s
March 31, 2014, limitations aime scope of discovery.
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Time to Complete Discovery [36] GRANTED. The partieSSHALL, on or

before April 30, 2014, submdt joint deposition schedule.

SO ORDERED this 16th day of April, 2014.

TV g T
WILLIAM S. DUFFEY, JR.
UNITED STATES DISTRICT JUDGE
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