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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

LEONA E. LAGARES,
Plaintiff,
V. ; CIVIL ACTION FILE NO.
1:13-CV-03505-AJB
CAROLYN W. COLVIN,
Acting Commissioner, Social
Security Administration,

Defendant.

ORDER AND OPINION

Plaintiff Leona E. Lagares (“Plaiff’) brought this action pursuant to
section 205(g) of the Social Security A¢2, U.S.C. 8§ 405(g), to obtain judicial revieV
of the final decision of the Commissionef the Social Security Administration
(“the Commissioner”) denying her applican for Disability Insurance Benefits

(“DIB”) under the Social Security Aét. For the reasons below, the undersign

! The parties have consented tce tlxercise of jurisdiction by the

undersigned pursuant to 28 U.S.C. § 636(c)Rule 73 of the Federal Rules of Civi
Procedure. $eeDkt. Entries dated 11/14/13 & 11/20/13]. Therefore, this Org
constitutes a final Order of the Court.

2

Title 1l of the Social SecurityAct provides for federal DIB.
42 U.S.C. 8 40&t seq Title XVI of the SociaBecurity Act, 42 U.S.C. § 1384t seq,
provides for Supplemental Security Income Benefits for the disabled (“SS

Title XVI claims are not tied to the attainmteof a particular period of insurance
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REVERSESthe final decision of the Commissior&D REMANDS the case to the
Commissioner for further proceedings consistent with this opinion.
l. PROCEDURAL HISTORY

Plaintiff filed an application forDIB in April 2010, alleging disability
commencing on October 15, 2008. [Recordrémafter “R”) 93, 136]. Plaintiff's
application was denied initially and on o&sideration. [R82-83]. Plaintiff then
requested a hearing before an Admnaisve Law Judge (“ALJ”). [R106-07]. An
evidentiary hearing was held on DecemBef011. [R48-81]. The ALJ issued a
decision on April 2, 2012, denying Plaintiff's application on the ground that shelhad

not been under a “disability” from the allebenset date through the date of the

disability. Baxter v. Schweikeb38 F. Supp. 343, 350 (N.Ba. 1982). Otherwise,
the relevant law and regulatis governing the determinaiti of disability under a claim
for DIB are nearly identicab those governing the detamation under a claim for SSI.
Wind v. Barnhart 133 Fed. Appx. 684, 690 n.4 {1Cir. June 2, 2005) (citing
McDaniel v. Bowen800 F.2d 1026, 1031 n.4 (1Cir. 1986)). In general, the lega|
standards to be applied are the samerdbgss of whether a claimant seeks DIB, to
establish a “period of disability,” or tecover SSI, although diffent statutes and
regulations apply to each type of claifee42 U.S.C. § 1383(c)(3) (establishing that
the judicial provisions of 42 U.S.C. § 405@g fully applicable to claims for SSI)
Therefore, to the extent thidte Court cites to SSI cassstutes, or regulations, they
are equally applicable to Plaintiff's DIB claims.
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decision. [R43-44]. Plaintiff sought rew by the Appeals Council, and the Appeals
Council denied Plaintiff's request for review on September 24, 2qR7).

Plaintiff then filed action in this @urt on October 23, 2013, seeking review of
the Commissioner’s decisionS¢eDoc. 1]. The answemd transcript were filed on
April 17, 2014. HeeDocs. 7, 8]. On May 19, 201RJaintiff filed a brief in support
of her petition for review of the @amissioner’'s decision, [Doc. 11], and on
July 21, 2014, the Commissioner filed a resgansupport of the decision, [Doc. 15].
The matter is now before the Court upthre administrative ecord, the parties’

pleadings, and the parties’ briefs, andsitaccordingly ripe for review pursuant t(

=4

42 U.S.C. 88 405(g) and 1383(c)f3).

3 After receiving and reviewing admbnal argument, on January 16, 2014
the Appeals Council again denied Plaintiffequest for review. [R1-6]. It is
undisputed that Plaintiff exhausted her agistrative and judicial remedies and timel
filed her civil action in this Court. [Doc. 15 at 2].

===

S

4 The briefing period was extended bgnsent of the parties and upon

approval of the Court.JeeDocs. 13, 14].

> Plaintiff did not file a reply brief, §ee Dkt.), and she waived oral
argument, [Doc. 16].
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Il.  STATEMENT OF FACTS °©

A. Background

Plaintiff was born on March 26, 1956, [R14&hd therefore was fifty-two years

old at the time of her alleged disability onset date, [R146], fifty-five years old at
time of her administrative hearing, [R48hdafifty-six years old at the time of thg
ALJ’s decision, [R44]. Plaintiff has adh-school education, [R57], and previousl
worked an assembler of electronics, [RB3]. She alleges thahe became unable tg
work as of October 15, 2008, due to backydideg, and foot pajrarthritis; patellar
tendinitis; degenerative joint disease ofiilgat knee; carpal tunnel syndrome; diabets
mellitus; and diabetic neuropathy. [R52-58, 59-62, 64-66, 74,36, 150]. Plaintiff
was insured through December 2013. [R144].

B. Plaintiff's Testimony

In her testimony before the ALJ, Plafhcomplained of tingling and numbness$

in her hands that reduces her ability to grasr tools, use buttons, and lift things lik

pots or pans full of water or food, but skited that she is able to use zipper

[R52, 55-56, 70-72]. She reported that $fad carpal tunnel surgery in 2003 but tf

6 In general, the records referendedthis section are limited to those

deemed by the parties to be relevant to this app8akeocs. 11, 15].
4
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symptoms returned. [R51-52, 69-70]. Sbstified that the symptoms caused her
stop working in 2008 and that when she tried to go back in 2010, numbnes:
tingling kept her from performing satisfaatgr [R54-57]. She stated that her hang
numb and cramp after aboutdior ten minutes of repgve activity, and she will then
rub them together for about two to three minutes until the feeling comes I
[R72-73].

Plaintiff also stated that she h#mlwer-back pain, leg pain, and popping
cracking, and pain in her knee. [R60-63he indicated that her knees bother her eve
day and that her doctor treats them by pibstg medication. [R61]. She reported tha
when she stands or sits for more than abortyy minutes, her lower back starts to hu
and her feet go to sleep, and that withoudlicegtion, she did not lieve that she could
stand for even thatlong. [R61-63]. Pldiriso complained of neuropathy that caus
numbness on both sides of her feet and ottves, leg swelling that causes an inabili
to stand for long periodsnd reliance on an unprescribeahe. [R62, 66-67, 74, 76]|
She stated that around the house, she hamgs things for balance, and she tries
stay on her feet because when she watksind, the tingling and burning in her leg

subsides. [R67].
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Plaintiff stated that she is in the houaé# the time.” [R68]. She testified that

she sits down for an hour or two to watelevision and thenahds up again for about
half an hour to dust and do dishes. [R68-69]. She reported that she canr
stationary and needs to be walking. [R6®aintiff also stated that approximatel
three days of every five are good daps #hat on the good days, she can go groct
shopping with her husband, datadry, and dust. [R75-76Fhe stated that on the ba
days, she relies on her husbdodlo those things, and thapproximately twice per
week, she does not feel well and will lie down for as much as an hour. [R75-76

C. Administrative Records

In an undated disability report, Plaiifitated that in or around September 201
she began experiencing increased pain irfdet and increased tingling in her hand
[R173]. She reported that shad trouble bending to wash her feet, that her arms |
when she washed her hair, and that stehaaing increased difficulty walking without
help. [R175].

In a pain questionnaire dated Decemb&0(4,0, Plaintiff complained of pain in

her hands, legs, feet, and join{183]. Plaintiff reportethat the pain radiated into

her shoulders, elbows, and legs, and thatstd difficulty holding items in her hands.
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[R183]. Plaintiff also indicated thathe had problems sitting and standing f

prolonged periods and walking long distances. [R183].

In an undated disability report, Plaffithdicated that in or around January 2011,

her legs began tingling mqgrand her ability to concerie decreased. [R188]. Sh
stated that her husband helps her bathe Becghe cannot lift hdrands or arms over
her head to wash her back, that her hndlzboes the driving becse her feet go numb
when she drives, and that her husband amepthe meals because she cannot st
more than five minutes in one place. [R190]. She also indicated that her hus
cleans the house. [R190].

D. Medical Records

On September 3, 2008, Plaintiff presahto John R. SchieM.D. for initial
consultation. [R204]. In his notes, Dr. Schnell indicates that Plaintiff repo
right-knee pain starting on July 8, 2008, thdt she denied any history of injury o
trauma. [R204]. The notes further indicttat Plaintiff reportd moderate pain into
the anterior aspect of the knee, especialgn going up and down stairs, and that s

could not squat due to pain. [R204]. Plgsiexamination revealed an antalgic daif

! An antalgic gait is a limp adopted ae to avoid pain on weight-bearing

structures, characterized by a vehod stance phase. The Free Online Medig

Dictionary, Antalgic Gait, http://medicakationary.thefreedictionary.com/antalgic+ga
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moderate tenderness over the patella and patellar tendonmateqokan with extension

of the knee against resistance, but “no obsi signs of systemic illness, trauma,

atrophy, deformity, or infection”; non-tendealves, quadriceps, hamstrings, and

medial and lateral joint lines; stable anklmts; no pain with ip range of motion; no
evidence of effusion in the right knee; normal circulation; normal sensation to
touch; and intact motor fution. [R204]. It was noted that Plaintiff’'s medication

included Darvocet,Zetia} and Lantus? [204]. Dr. Schnell diagnosed moderat

(last visited 3/21/15).

8 Darvocet is the brand name of a combination product contain
acetaminophen and propoxyphene. Propoxyphera@ igpioid pain reliever; after
studies demonstrated that evenreatcommended doses, propoxyphene can ca
significant toxicity to the heart, thé.S. Food and Drug Administration recommende
that propoxyphene products be removieom the U.S. market. MedlinePlus
Acetaminophen and Propoxyphene
http://www.nlm.nih.gov/medlineplus/drugfio/meds/a601008.html (last visited
3/21/15).

9 Zetia (ezetimibe) is a cholesterol-reducing medication; it works
preventing the absorption or cholesterolthe intestine. MedlinePlus, Ezetimibg
http://www.nlm.nih.gov/medlineplus/drugfio/meds/a603015.html (last visiteq
3/21/15).

10 Lantus (insulin glargine) is a long-acting, man-made version of hur
insulin. 1t works by replacing the insulinat is normally produced by the body and |
helping move sugar from the blood into atbedy tissues where it is used for energ

It also stops the liver from producing masagar. MedlinePlus, Insulin Glargine

(r DN A origin) |l nj e cti on ,
http://www.nlm.nih.gov/medlineplus/drugfio/meds/a600027.html (last visiteq
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right-knee patellar tendinosiaédegenerative joint diseasegered x-rays to rule out
degenerative arthritis, and recommended @aysherapy. [R204-05]. X-rays of
Plaintiff's right knee taken on Septeml&r2008, revealed a moderate degree
osteoarthritis and a small joint effusion. [R200].

On November 3, 2008, Plaintiff presetti® John R. Ehret, M.D. to establis
care and receive treatment for sinus symptdiR&20]. Dr. Ehret noted that Plaintiff’s

current medications included Zetia, Vasotecantus, Byettd? and Amaryl:®

3/21/15).

1 Vasotec (enalapril) is used teeat high blood pressure. MedlinePlus

of

UJ

Enalapril, http://www.nlm.nih.gov/medlineplus/druginfo/meds/a686022.html (last

visited 3/21/15).

12 Byetta (exenatide injection) is usealong with diet and exercise ang

sometimes other medications such as inswdirtreat type Il diabetes. It works by
stimulating the pancreas to secretsulin when blood sugar levels are high
MedlinePlus, Exenatide Injection
http://www.nlm.nih.gov/medlineplus/drugfio/meds/a605034.html (last visiteq
3/21/15).

13 Amaryl (glimepiride) is used, along with diet and exercise and someti

other medications such as insulin, to tigae 1l diabetes. It lowers blood sugar b

causing the pancreas to produce insutid kelping the body use insulin efficiently,

M e dl ine©P Il us, Gl imewpiride,
http://www.nlm.nih.gov/medlineplus/drugfio/meds/a696016.html (last visited
3/21/15).
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On December 3, 2008, Plaintiff returnéal Dr. Ehret for treatment of her
diabetes. [R218]. Dr. Ehrassessed benign essal hypertension and type Il diabete

mellitus, and he increased Plaintiff’'s Vasotec dosage. [R219].

On January 8, 2009, Plaintiff presentedio Ehret to discuss changes in her

diabetes medication. [R216]. Plaintiff iedied that she could no longer afford Lantus.

[R216]. Dr. Ehret assessed type Il diagsemellitus—uncomplicated, uncontrolled
[R216]. He stopped Plaintiff's use of Laist Byetta, and Amaryand started her on
Humulin 70/30 insulin injection¥. [R217].

On July 16, 2009, Plaintiff again presed to Dr. Ehret for discussion of he

medication. [R215]. She was continued on Humulin 70/30 injections. [R215].

On November 16, 2009, Plaintiff again presented to Dr. Ehret for follow-up on

her diabetes and hypertension. 2JR]. Dr. Ehret assessed hypertensiq
hyperlipidemia, and type Il diabetes mellitus. [R214].
On April 22, 2010, Plaintiff again followed up with Dr. Ehret regarding h

diabetes and hypertension. [R210]. At thaie she complained of “tingling of both

AO 72A
(Rev.8/8
2)

14 Humulin 70/30 is a pre-mixed injection comprised of intermediate- 4

short-acting types of human insulin. U.S. Food & Drug Admin., Insuli

http://www.fda.gov/ForConsumers/ByAudience/ForwWomen/WomensHealthTo[
ucm216233.htm (last visited 3/21/15).
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arms and both legs” but reported no numbnesadimbs. [R210]. Both of Plaintiff's
feet appeared normal upon examioatiand monofilament wire testitigf both feet

was also normal. [R211]. Dr. Ehret assed benign essenti®ypertension, type Il
diabetes mellitus, and diatic peripheral neuropati§. [R211]. Dr. Ehret started
Plaintiff on Neurontif’ and increased her dosage of Vasotec. [R211].

On July 26, 2010, Plaintiff preseditdo Melvin E. Glover, M.D., for a

consultative examination. [R227]. Notedicate that Plaintiff’'s chief complaints weré

15 A doctor may assess protective sensairdieeling in the feet by touching

them with a nylon monofilament. PeeplWwho cannot sense pressure from
monofilament have lost protective sensatmal are at risk for developing foot sorg
that may not heal properly. Nat'l Diabetes Information Clearinghouse (ND
Diabetic Neuropathies: TheNerve Damage of Diabetes
http://diabetes.niddk.nih.gov/dm/pubs/ngpathies (last visited 3/21/15).

16 Peripheral neuropathy merve damage in the arms and legs. Sympto

may include numbness or insensitivity to parmtemperature; a tingling, burning, o
prickling sensation; sharp pains or crangdreme sensitivity to touch; loss of balanc
coordination and reflexesnd muscle weakness. NDI{d,

17 Neurontin (gabapentin) is often used to help control certain types

seizures in patients who haspilepsy. Gabapentin is also used to relieve the pair
postherpetic neuralgia (the burning, stabbing paaches that may last for months g
years after an attack of shieg) and restless legs syndrom&eeMedlinePlus,
Gabapentin, http://www.nlm.nih.gov/medlineplus/druginfo/meds/a694007.html {
visited 3/21/15).
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diabetes, carpal tunnel syndrorhidateral foot paresthesidsand back pain. [R227].
Upon a review of systems, Plaiffitivas noted to be positive for dysprtan exertion,

edema, nocturi®,claudicatior' muscle pain, joint stiffass, numbness, and tingling.
[R227]. Upon examination, Dr. Glover foursbme reduced range of motion of the
back and hips, mild weakness in the tgfper and lower extremities, morbid obesity,
and “decreased sensation bilateral uppéreenity [and] left lower extremity” with

“positive Tinnel’s bilaterally,? but found a normal gait astiation; no muscle spasm,

18 Paresthesias are burning or pricklingsagions that are usually felt in thg

hands, arms, legs, or feet, but can also oatwther parts of the body. They ar
usually painless and describas tingling or numbness, iskcrawling, or itching.

National Institute of NeurologicalDisorders and Stroke, Paresthesig,
http://www.ninds.nih.gov/disorders/parestlagaresthesia.htm (last visited 3/21/15

\U

D

e

19 Dyspnea means difficulty in brdanbg or shortness of breatlseeThe

Free Online Medical Dictionary, Dyspneaj
http://medical-dictionary.thefreedictionary.com/dyspnea (last visited 3/21/15).

20 Nocturia is the name for the conditiin which a pex@n wakes up several

times during the night to urinate. MleePlus, Urinating More at Night,
http://www.nIm.nih.gov/medlineplus/ency/article/003141.htm (last visited 3/21/1p).

21 Claudication refers to limpingisually intermittent limping PDR Med.

Dictionary 350 (F'ed. 1995).

22 This note appears to refer to the Titest, a classic test for carpal tunnel

syndrome. In the Tinel test, the doctor tapsor presses on the median nerve in the
patient’s wrist. The test is consideredipgs if the result is tingling in the fingers of
a shock-like sensation. Nat'l Inst. of iWelogical Disorders & Stroke, Carpal Tunnel
Sy ndr o m e F a c t S h e e t
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atrophy, tremors, tenderness, scarring, or swelling in Plaintiff's neck or back

evidence of edema in the extremities; nod@rness, swelling, scarring, or gros

; No

S

deformities of the joints; normal fine and gross coordination in Plaintiff's upper

extremities; and negative straight-leg naggiand he found th&laintiff was able to
ambulate without assistance and had no probigith activities of daily living. [R228,
231-33]. Dr. Glover diagnosed diabetes vp#nipheral neurophy, hypertension, and
morbid obesity, as well as carpal tunnel symae (per patient), and chronic back pa

(per patient). [R229].

n

On August 26, 2010, Plaintiff presented to Dr. Ehret for follow-up on her

diabetes and hypertension. [R238]. She damed of “tingling of the limbs” but did
not report any numbness. [R238]. Drr&assessed benigasential hypertension;
type Il diabetes mellitus — uncomplicateahcontrolled; and diabetic autonomi

neuropathy?® [R239]. Dr. Ehret noted that Paiff could not tolerate Neurontin or

http://www.ninds.nih.gov/disorders/carpal_tulidetail carpal tunnel.htm (last visited
3/21/15).

23 Autonomic neuropathy affects the nerves that control the heart, ston
intestines, bladder, sex organs, sweatdgaeyes, and lungs; regulate blood pressu
and control blood glucose levels. NDI@,
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afford Lyrica?* and he had Plaintiff “[s]tart [E]laVil for peripheral neuropathy.”
[R239].

Shakoora Omonuwa, M.D., reviewed the medical evidence of record
September 27, 2010. [R241-48]. Dr. Omonuwa noted that Plaintiff's primn
diagnoses were diabetic neuropathy,riomb obesity, and hypertension, and othg
alleged impairments included carpal tunsgndrome and back problems. [R241
Based on his review of the record, Dr. Omonuwa opined that Plaintiff could lift

carry fifty pounds occasionally and twesftye pounds frequently, sit six hours durin

an eight-hour workday, and stand andknsax hours during an eight-hour workdayj;

that Plaintiff should neverlimb ladders, ropes, or scaffolds; and that she had
manipulative limitations. [R242-44]. D@monuwa explained that although Plaintii

alleged pain in her hands and feet, carpal tunnel syndrome, and diabetes, Dr. G

24 Lyrica (pregabalin) is used to rehe pain from damaged nerves caust

by diabetes. It works by decreasing the bamof pain signals that are sent out |
damaged nerves in the body. MedlinePlus, Pregabalin,
http://www.nlm.nih.gov/medlineplus/drugfio/meds/a605045.html  (last visiteq
3/21/15).

25 Elavil (amitriptyline) is a tricyclic antidepressant that is also used

relieve diabetic nerve pain. MedlinePlus, Amitriptyline,
http://www.nlm.nih.gov/medlineplus/drugfio/meds/a682388.html (last visited
3/21/15); NDIC,id..
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the consultative examiner, reported 5/5 gripcpibilaterally, 4.5/9rip strength in left
upper and left lower extremige5/5 strength in the right upper and lower extremitig
and normal gait without an assistive devi [R248]. Dr. Omonuwa further remarke
that Dr. Glover noted Plaintiff’'s body mass inde be 48.7 with reduced back and hi
range of motion, and that while Plaintifad neuropathy due to diabetes, she had
emergency-room or inpatient admissionsdegenerative knee aritis, renal failure,
or myocardial infarction. [R248].

On March 2, 2011, Plaintiff returned to Dr. Ehret for completion of disabi
paperwork. [R250]. Plaintiff reported that she had previously worked assem
small electronics, but she could no longer goipls without pain in her hands, wrists
and elbows; “her low back hurts with stamgli;] and her hips htiwith walking short
distances.” [R250]. In hi%hysical Findings,” Dr. Ehret noted low-back pain an

tenderness; pain with rangémotion in both shoulderand reduced strength (4/5) ir

the right wrist, the fingers of both hds, and both lower extremities. [R251].

Dr. Ehret also found that Plaintiff's balaraed reflexes were normal, and he reports
no musculoskeletal abnormalitiesPlaintiff’'s wrists, elbows, hips, or knees. [R251
Plaintiff had no decreased response to wi@tion by vibration on the leg or foot

[R251]. Dr. Ehret assessed type Il diabetedlitus, diabetiperipheral neuropathy,
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sacroiliitis?® low back pain, and carpal tunnel symahe. [R251-52]. Dr. Ehret further
remarked that Plaintiff has “residual [deficits] in the hands due to her carpal ty
syndrome,” that “[s]he contingdo have pain in her badkut we have been unable
diagnose a specific cause as the [patient] caafifgard imaging at this time,” and that
although he suspected spinal stenosis, it was difficult to make a prognosis w
further diagnostic studies. [R252].

On March 3, 2011, Dr. Ehret compldi@Residual Functional Capacity (“RFC”
Questionnaire. [R254-55]. He indicated on the questionnaire that he had tr
Plaintiff for two and a half years andathher diagnoses included type Il diabetq
mellitus, carpal tunnel syndrome, and low-ba&in. [R254]. He stated that he
symptoms were “wrist, hand pain anceakness” and that the symptoms wou
“frequently” interfere with tle level of attention and coantration required to perform
simple work-related tasks. [R254]. Dr.rféhopined that Plaintiff can sit four hour
during an eight-hour workday (30 minutes at a time); stand and walk four hours d

an eight-hour workday (30 minutes at a tinveglk 300 feet without rest or significan

26 Sacroiliitis is an inflammation of one both of the joints where the lowef

spine and pelvis connect. It can causa jpathe buttocks or lower back and ma
extend down one or both Ilegs. Mayo Clinic, Sacroiliiti
http://www.mayoclinic.org/diseases-conditiésecroiliitis/basics/definition/CON-2
00286537?p=1 (last visited 3/21/15).
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pain; frequently lift less thaen pounds; and occasiondlfyup to twenty pounds; but
that she is unable to use her right hamiydrs, and arm for groaad fine manipulation

for more than ten to fiftegmercent of an eight-hour workday or her left hand, finge
and arm for gross and finmanipulation for more than twenty-five percent of &

eight-hour workday. [R254-55]. Dr. Ehreidicated that Plaintiff needed a job tha

would permit shifting positions at will from sitify, standing, or walking, and that shie

would need unscheduled fifteen-minute breaks during an eight hour work day. [R
He estimated that Plaintiff would likely labsent from work three to four times p€
month as a result of her impairments and treatments. [R255].

E. Vocational Expert Testimony

The vocational expert (“VE”) testified thRtaintiff had past relevant work as a

assembler, which is semi-skilled light wolk78]. She further testified that a persag

with a medium residual functional capaomno must avoid climbing ladders, ropes

and scaffolds and must avoid concentraggdosure to hazards such as machine
heights, and similar circumstances, couldqren Plaintiff's past work. [R78]. The
VE also stated that a person of Plaintifige, education, and prior relevant wo
experience with the same non-exertionatnietions could work as a school-bu

monitor (light work), a cafeteria attendafhight work), or a linen-room attendan
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(medium work). [R78-79]. The VE opindahwever, that there were no jobs existing
in the national or local economy for arpen with only a lightresidual functional
capacity, who could use her hands for gnagpiurning, twisting objects with the right
hand five to ten percent of the day, and lgft hand twenty-five percent of the day;
could use her fingers for fine manipulation fieeen percent of the day in the right and
twenty-five percent of the day on the leftjutd use her arms for reaching five to tgn
percent of the day on the right and twehte percent on the fe and would tend to
be absent from work more than three times a month. [R79].

. ALJ'S FINDINGS OF FACT

The ALJ made the following findings of fact and conclusions of law:

1. The claimant meets the insurgdtus requirements of the Social
Security Act through December 31, 2013.

2. The claimant has nenhgaged in substantigainful activity since
October 15, 2008, the allegjenset date (20 CFR 404.15tkeq).

3. The claimant has the followirsggvere impairments: degenerative
joint disease of the right knee, osteoarthritis, status post carpal
tunnel release, diabetes mellitpsripheral neuropathy, and morbid
obesity (20 CFR 404.1520(c)).
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4. The claimant does not have an impairment or combination of
impairments that meets or medicadlgjuals the severity of one of
the listed impairments in 20 CHRart 404, Subpart P, Appendix 1
(20 CFR 404.1520(d), 404.1525 and 404.1526).

5. After careful consideration diie entire record, the undersigned
finds that the claimant has the residual functional capacity to
perform medium work as defined in 20 CFR 404.1567(c) except no
climbing of ladders, ropes, andagfolds; and avoid concentrated
exposure to hazards such as machinery, heights, and similar
circumstances.

6. The claimant is capable ofrp@ming past relevant work as an
assembler. This work does not require the performance of
work-related activities precludetty the claimant’s residual
functional capacity (20 CFR 404.1565).

7. The claimant has not been un@edisability, as defined in the
Social Security Act, from Octob&5, 2008, through the date of this
decision (20 CFR 404.1520(f)).
[Doc. 37-43].

The ALJ explained that he found Plaffig allegations of limitation to be less

than fully credible becausihe treatment record in this case “reveals no specific

1%

restrictions recommended by any treating phigas”; there is no record evidencs
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indicating that a doctor recommended tR&intiff use a cane for ambulation; “thé

record does not contain any opinionsnirdreating or examining physicians that

indicate that the claimant is disabled'ettecord reflects normal physical examinations

and no neurological testing by a specialistiiostantiate the sevgrof the neuropathy
Plaintiff alleges; there is no recommendatbf knee-replacement surgery; and the
is no evidence of physical therapy or pemanagement treatment with narcotic pa
medication or steroid injections. [R41He also explained that he found Plaintiff’

testimony to be contradictpregarding her ability to ahd and walk for long periods

\1”4

n

U

because she testified thaesduffers numbness and tingling in her feet and significant

pain in her knees and back requiring the uss@dne, yet she also testified that she
on her feet for most of the day performing light household chores. [R41].
The ALJ further explained that he credited the opinions of the non-exami

state-agency consultants “to the extent thay indicate that the claimant is able t

work”; that he gave “significant weighd the assessment and findings of Dr. Glove

as they are not inconsistent with theemltjve medical evidence”; and that he gay
“reduced weight to the opinion of theeating source, Dr. Ehret” because h
“statements are not accompanied withgorting nerve conduction studies, radiolog

Imaging, or other diagnostic techniquesatstantiate such limitation in functioning
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and “his opinion of [Plaintiff’'s] physicabilities contained in the questionnaire are
wholly inconsistent [with] his progress notes.” [R40, 42].
The ALJ also noted that he relied oe WME's testimony regarding the existenge
of jobs in the national economy for a pmrsor Plaintiff's age, education, work
experience, and RFC, and he found that é@laintiff were incapable of performing
her past relevant work as an electrongseanbler, a person withe residual functional
capacity he assigned to heowd also be capable of working as a school-bus monitor,
cafeteria attendant, or linen-room attendant. [R43].
IV. STANDARD FOR DETERMINING DISABILITY
An individual is considered disabled fourposes of disability benefits if he i$
unable to “engage in any substantialnfid activity by reason of any medically
determinable physical or mental impairmerttich can be expected to result in death
or which has lasted or can be expecteldsd for a continuous period of not less than
12 months.” 42 U.S.C. 88 423(d)(1)(Al382c(a)(3)(A). The impairment of
impairments must result from anatomical, psychological, or physiological abnormalities
which are demonstrable by medically adeebclinical or laboratory diagnostig
techniques and must be of such sevehst the claimant is not only unable to dp

previous work but cannot, considering agdication, and worxperience, engage in
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any other kind of substantigainful work that exists in the national econom)
42 U.S.C. 88 423(d)(2)-(3), 1382c(a)(3)(B), (D).

The burden of proof in a Social Securitigability case is divided between th
claimant and the Commissiondihe claimant bears the primary burden of establish
the existence of a “disability” and theoeé entitlement to disability benefits
See20 C.F.R. 88 404.1512(a), 416.912(a). The Commissioner uses a five
sequential process to deten@ whether the claimant has met the burden of prov
disability. Se€20 C.F.R. §§ 404.1520(a), 416.920@)ughty v. Apfel45 F.3d 1274,
1278 (11" Cir. 2001); Jones v. Apfel190 F.3d 1224, 1228 (11Cir. 1999).
The claimant must prove at step one thatis not undertaking substantial gainft
activity. See20 C.F.R. 88 404.1520(a)(4)(i), 416.92)4)(i). At step two, the

claimant must prove that he is sufferiingm a severe impairment or combination ¢

impairments that significantly limits his ability perform basic work-related activities,

See20 C.F.R. 88404.1520(a)(4)(ii), 416.920(a)(4) (A step three, if the impairment
meets one of the listed impairments in Apgie 1 to Subpart P d?art 404 (Listing of

Impairments), the claimant will be considered disabled without consideration of
education, and work experience. See20 C.F.R. 88 404.1520(a)(4)(iii),

416.920(a)(4)(iii)). At step four, if the claimiis unable to prove the existence of
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listed impairment, he must prove thas lmnpairment prevents performance of pa
relevant work.See20 C.F.R. 88 404.1520(a)(4)(iv), 416.9a{{@)(iv). At step five,

the regulations direct the Commissioneraosider the claimant’s residual functiong

capacity, age, education, and past woqegience to determine whether the claimant

can perform other work beks past relevant work. See 20 C.F.R. 88§
404.1520(a)(4)(v), 416.920(a)(4)(v). TBemmissioner must produce evidence th
there is other work available in the rmattal economy that the claimant has the capag
to perform. Doughty 245 F.3d at 1278 n.2. To be considered disabled, the clain
must prove an inability to performdhobs that the Commissioner listsl.

If at any step in the sequence a clain@art be found disabled or not disable
the sequential evaluation ceases and further inquiry en
See20 C.F.R.88404.1520(a)(4), 4280(a)(4). Despite theisting of burdens at step
five, the overall burden rests on the claimaqtrtuve that he is unabdto engage in any
substantial gainful activity thaxists in the national economipoughty 245 F.3d at
1278 n.2Boyd v. Heckler704 F.2d 1207, 1209 (£ Tir. 1983) superceded by statuts
on other grounds b¢2 U.S.C. § 423(d)(5)s recognized in Elam v. R.R. Ret.,Bc

921 F.2d 1210, 1214 (LTir. 1991).
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V. SCOPE OF JUDICIAL REVIEW

A limited scope of judicial naew applies to a denial &ocial Security benefits
by the Commissioner. Judicial reviewtbe administrative decision addresses thr
guestions: (1) whether the proper legahdtads were applied; (2) whether there w

substantial evidence to support the findinggof; and (3) whether the findings of fac

resolved the crucial issueswWashington v. Astryes58 F. Supp. 2d 1287, 1296

(N.D. Ga. 2008)Fields v. Harris 498 F. Supp. 478, 488 (N.D. Ga. 1980). This Col
may not decide the facts anew, reweighaidence, or substitute its judgment for ths
of the Commissioner.Dyer v. Barnhart 395 F.3d 1206, 1210 (4Lir. 2005). If
substantial evidence supports the Commissioner’'s factual findings and
Commissioner applies the proper legahdi@ds, the Commissioner’s findings ar
conclusive. Lewis v. Callahan125 F.3d1436, 1439-40 (1 Cir. 1997);Barnes v.
Sullivan 932 F.2d 1356, 1358 (1 Cir. 1991)Martin v. Sullivan894 F.2d 1520, 1529
(11" Cir. 1990);Walker v. Bowen826 F.2d 996, 999 (I'1Cir. 1987) (per curiam);
Hillsman v. Bowen804 F.2d 1179, 1180 (1LTir. 1986) (per curiamBloodsworth
v. Heckler 703 F.2d 1233, 1239 (4 LCir. 1983).

“Substantial evidence” means “moran a scintilla, but less than a

ee

—

urt

the

e

preponderance.Bloodsworth 703 F.2d at 1239. It means such relevant evidence as
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a reasonable mind might accept as adequate to support a conclusion and it
enough to justify a refusal to direcvardict were the case before a juRichardson
v. Perales 402 U.S. 389, 401 (1971Millsman 804 F.2d at 1180Bloodsworth

703 F.2d at 1239. “In determining whether substantial evidence exists, [the C

ust |

ourt]

must view the record as a whole, taking into account evidence favorable as well a

unfavorable to the [Commissioner’s] decisioiChester v. Bowerr92 F.2d 129, 131
(11™ Cir. 1986) (per curiam). Even whereth is substantial @ence to the contrary
of the ALJ’s findings, the ALJ decision will not be overturned where “there
substantially supportive evide@” of the ALJ's decision. Barron v. Sullivan
924 F.2d 227,230 (¥ICir. 1991). In contrast, revieof the ALJ’s application of legal
principles is plenary Foote v. Chater67 F.3d 1553, 1558 (11Cir. 1995);Walker;
826 F.2d at 999.
VI. CLAIMS OF ERROR

Plaintiff argues that the Commissioneré&gsion should be reversed because t
ALJ erred by failing to accord adequate g¥gito Dr. Ehret’s opinion or to show goo(
cause for rejecting the opinion. [Doc. 1Bat She further contends that the decisig
should be reversed because the ALJ foungrgeimpairments of degenerative join

disease of the right knee, osteoarthritisust@bst carpal tunnel release, and periphe
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neuropathy but did not include any limitatioredated to those impairments in thg

hypothetical question he posed to the vocational explertaf 11-12].
A.  Dr. Ehret’'s Opinion
1. Legal Standards

The Commissioner evaluates every medggahion that the Agency receives

regardless of the source. 20 C.F.R. 88 404.1527(c), 416.927(c);

cf.20 C.F.R. 88 404.1527(b), 404.927(b) (“Intelenining whether you are disabled

we will always consider the medical opiniangour case record together with the repst

of the relevant evidence we receive.”); Social Security Ruling (“SSR”) 06-C

2006 WL 2329939 at *4 (“[T]he [Social Security] &r@quires us to consider all of the

available evidence in the individual’'s easecord in every case.”). Thus, both

examining and non-examining source®vide opinion evidence for the ALJ ta

consider in rendering decision. 20 C.F.R. 88 4a427(c), (e), 416.927(c), (e).

Although physicians’ opinions about whatlkaimant can still do or the claimant’s

restrictions are relevant evidence, suchmmpis are not determinative because the A
has the responsibility of assessing thenctait's RFC. 20 C.F.R. 88 404.1527(d)(2
404.1546(c); SSR 96-5p, 1996 WL 374183 atB@egle v. Soc. Sec. Admin., Comm

482 Fed. Appx. 483, 488 (1Xir. July 23, 2012) (per curiamlangley v. Astrue
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777 F. Supp. 1250, 1252-61 (N.D. Ala. 2011).détermining the weight of medica
opinions, the ALJ must consider: (1) the examining relationship; (2) the treatr
relationship; (3) evidence supporting the conclusions; (4) the consistency of the of
with the record as a whole; (5) the medieapert’'s area of specialty; and (6) othg

factors, including the amount of understanding of disability programs and

familiarity of the medical source with flrmation in the claimant’'s case record.

20 C.F.R. §8§ 404.1527(c)(1)-(6), 416.927(c)(1)-(6).

A “treating physician” is the claimant’s own physician, who has provided
claimant with medical treatment orauation and who has had an ongoing treatmé
relationship with the claimant. Nyberg v. Comm’r of Soc. Sec
179 Fed. Appx. 589,591 & n.3 (11Cir. May 2, 2006) (per curiam) (citing
20 C.F.R. 8§ 404.1502). The opinion of a treg physician must be given substantiz
or considerable weight unless “gooduse” is shown to the contranphillips v.
Barnhart 357 F.3d 1232, 1241 (11Cir. 2004) (citing Lewis v. Callahan
125 F.3d 1436, 1440 (11 Cir. 1997));accord Winschel v. Comm’r of Soc. Sec
631 F.3d 1176, 1178-79 (1LCir. 2011). Good cause exists when: (1) the treat
physician’s opinion was not bolstered by the evidence; (2) the evidence suppo

contrary finding; or (3) the treating physicia opinion was conclusory or inconsister

27

ment

Dinior

pr

the

=

ng
reed

1t




AO 72A
(Rev.8/8
2)

with the doctor’s own medical recordBhillips, 357 F.3d at 1241. When electing t
discount the opinion of a treating physiciam &LJ must clearly articulate his reason

failure to do so is reversible errocewis 125 F.3d at 1440.

In general, a one-time examining (j.eonsulting) physician’s opinion is notg

entitled to great weight.Crawford v. Comm’r of Soc. Se®63 F.3d 1155, 1160
(11™ Cir. 2004) (per curiam). Also, in ¢hEleventh Circuit, “the report of a
non-examining doctor is accorded little weight if it contradicts an examining doct
report; such a report, standing alone&yrea constitute substantial evidenc&dwards
v. Sullivan 937 F.2d 580, 584 (TiCir.1991); accord Kemp v. Astrue

308 Fed. Appx. 423,427 (1 LTir. Jan. 26, 2009) (per curiam). However, “the opinic

of a non-examining physician who has reveelnmedical records may be substantial

evidence if it is consistent with the Wvsupported opinions of examining physician
or other medical evidence in the record.’Hogan v. Astrue Civil Action
No. 2:11cv237-CSC, 201%/L 3155570, at *5 (MD. Ala. Aug. 3, 2012) (affirming
decision where ALJ properly discountedating-physician opinioand instead relied
on opinions of non-treating physicians thaére consistent ith the plaintiff's

testimony and other medical evidence in the record).
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2. Arguments
Plaintiff contends that neither of tiA¢.J’'s stated reasons show good cause f
discounting Dr. Ehret’s opinion. She camie that the ALJ misstated the facts
determining that Dr. Ehret’s opinion wast supported by objective medical tests,
the record contains knee x-rays indingtmoderate osteoarthritis, includes a positi
test for Tinel's signs, and shows thdbctors performed manipulative physica
examinations revealing pain, weaknessgrdased sensation, and reduced rangeg
motion, [Doc. 11 at 3-4, 8-[citing R200, 204-05, 228, 23P51]], and she also points
to Dr. Ehret’'s note indicating that Plafh could not afford additional diagnostic
imaging, [Doc. 11 at 4-citing R252]]. Plaintiff further avers that the ALJ'S
explanation that Dr. Ehret’s “opinion oflgntiff's] physical abilities contained in the
guestionnaire are wholly inconsistentifwy his progress notes,” [R42], is both
conclusory, [Doc. 11 at 10]nd in conflict with medical notes showing that Plaintit
consistently complained of tinglingn her arms and legs, [Doc. 11 at
[citing R210, 238]], that Dr. Ehret repedty diagnosed diabetic neuropathy ar
prescribed nerve-pain medication,d® 11 at 8 [citing R211, 239]], and tha

Dr. Glover's examination revealed posdiviinel's signs, weakness, and loss
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sensation in the extremities, and reduced rahgetion in the back and hips, [Doc. 1
at 9 [citing 228-30, 251-52, 229]].

In response, the Commissioner acknowledteat the record does, in fact
contain the abnormal knee x-ray and ek®tion notes indicating positive Tinel's
signs, limitations in range of motionné weakness and loss sénsation in the
extremities. [Doc. 15 at 13, 15 [citing R2@&28, 232, 248, 251]]. Unable to point
discussion in the ALJ's decision of tladnormal knee x-ray, the positive test fa
Tinel's signs, or Plaintiff's inability to pay for additional dimostic testing, the
Commissioner instead appears to suggesttieatmpairments revealed through the u
of the objective diagnostic techniques thatevapplied were insufficiently severe t¢
support the limitations stated in Dr. Ehret’s opinioBeg¢Doc. 15 at 12-13 (arguing
that other than “mild weakness in thdt lapper and lower extremities, . . . som
reduced range of motion of the back and hipssome mild decreased sensation in t
left upper and left lower @semities, and a positive Tinel's sign,” Dr. Glover’s finding

were “essentially normal”); 15 (pointingut that the x-ray “revealed anatomi

alignment” and “relativelyreserved” joint spaces)[The Commissioner also points

to evidence and issues in the medical recbad could be construed to cut again

Dr. Ehret’s opinion, such as Dr. Ehre¢’samination records indicating normal pulsg
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appearance, and sensation in Plaintiféstf lack of emergency-room or in-patier
treatment; gaps in treatment; certain medicsits where there is no note of Plaintif
complaining of pain; lack of a physicdidrapy or pain-management record; a medic
note indicating that Plaintiff’'s balance wasrmal and that she had no musculoskele
abnormalities in her wrists or elbows; lack of treatment notes documenting m
spasm, atrophy, motor deficits, sensoryidais, or reflex deficits, or imposing
limitations on Plaintiff's activities; few recordd muscle weakness; lack of a histor
of injury or trauma,; Dr. Glover’s notes shawjithat examination of Plaintiff’'s back anc
neck revealed no muscle spasm, atrophy,dreptenderness, scarring or swelling, th
Plaintiff's extremities showed no signs ofhtkerness, swellingcarring, or deformity,

that Plaintiff had a normal gait, negatiggaight-leg raising, and could ambulat
without assistance, and that Plaintiff haakmal fine and grossoordination in her
upper extremities; and lack of an opinion of disability prior to March 20

[Doc. 15 at 9-15, 20]. The Commieser also argues that Dr. Ehret

functional-capacity questionnaire was inastent with the opinion provided by the

state-agency medical consultant, who further noted that Plaintiff showed no sig

renal failure or myocardial infarction. [Doc. 15 at 15-17].
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After careful consideration of the Alls opinion and the medical evidence of
record, the Court is unable to conclutthat the ALJ provided good cause for his

decision to assign reduced weight to Dr. Elsrepinion. First, itis simply not true that

Dr. Ehret’s opinion of Plaintiff's physical dities were “wholly inonsistent” with his
progress notes. [R42]. In April 2010, Plaihtiomplained to Dr. Ehret of “tingling of

both arms and both legs,” Dr. Ehret assessed diabetic pefipberapathy, and he

started Plaintiff on medication for nerve pain. [R210-11]. In August 2010, Plaintiff

again complained to Dr. Ehrabout “tingling of the limbs Dr. Ehret assessed diabeti
autonomic neuropathy, and, noting that Ri#finould not toleratéNeurontin or afford

Lyrica, Dr. Ehret had Plaintiff start Ela¥dr peripheral neurophy. [R238-39]. These
notes certainly do not indicate that Plditgiextremities were fully functional or that
her symptoms were imprawy. Thus, the Court finds no basis for the ALJ
explanation that Dr. Ehret’s opinion lackeerit because it was “wholly inconsistent

with his treatment notées.

27 It also bears noting that while the ALJ appears to discount Plaintiff's

visitto Dr. Ehret as simply an appointmemtomplete disability paperwork rather than
to receive treatment, medical notes framat visit indicate progressing symptoms

consistent with Dr. Ehret’s opinion, includj low-back pain anténderness; pain with
range of motion in both shoulders; and redusedngth (4/5) in the right wrist, the

fingers of both hands, and bdbwer extremities, resulting in diagnoses of diabetic

neuropathy, sacroiliitis, lowdzk pain, carpal tunnel syndrome, and suspected sp
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Second, the ALJ appeardtave erred similarly ingplaining that he discounted
Dr. Ehret’s opinion because it was “rm@icompanied with supporting nerve conductig
studies, radiologic imaging, or otheragnostic techniques to substantiate su
limitation in functioning.” [R40]. The recd in fact shows that in September 200
Plaintiff had x-rays taken, which indieat tri-compartmental osteoarthritis, with
marginal osteophytes, worse at the patellof@ijoint, and a small joint effusion, and

physical examination indicated moderdenderness over Plaintiff's patella an

moderate pain with extension of tlkeee against resistance, [R200, 204-05]; |

July 2010, she underwent testing that revealed a positive Tinel's sign bilaterally

physical examination revealed decreasedaton in Plaintiff’'s upper extremities an(

her left lower extremity as well as reduaathige of motion in her back, [R228, 230];

and in March 2011, physical examinationealed low-back pain and tenderness ¢

palpation, bilateral should@ain, and bilateral uppend lower-extremity weakness

stenosis. [R251-52]. Dr. Ehret’s opinion is also consistent with the September
knee x-ray indicating moderate osteoatit[R200], and Dr. Glover’s July 2010 note
that a review of systems indicated tRddintiff was positive for dyspnea on exertior|
edema, claudication, muscle pain, jostiffness, numbnessnd tingling; and that

examination revealed a reduaashge of motion of the back and hips, mild weakne
in the left upper and lower extremitiemorbid obesity, and “decreased sensatif
bilateral upper extremity [and] left wer extremity” with “positive Tinnel’s

bilaterally.” [R227-28, 231-33].
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[R251]. There is no mention of the x-raysthe Tinel's signs in the ALJ’s opinigh.

[SeeR35-44]. Thus, it appears that the JAfailed to recognize the extent of the

objective diagnostic evidenceearing in the record.

Itis also troubling that the ALJ disanted Dr. Ehret’s opinion because it lacke
“supporting nerve conduction studies, @dgic imaging, or other diagnostic
techniques,” yet he failed &amknowledge Dr. Ehret’s notewdicating that Plaintiff had
difficulty paying for treatment and specificatlyat she was unable to afford addition:
diagnostic imaging. §eeR40, 216, 239, 252]. Itis Westablished that an ALJ mus
consider evidence showing that claimantunable to afford medical care befor
discounting his credibility based upon failure to pursue or comply with treatm
See, €.g.SSR 96-7p, 1996 WL 374186 at *6-7 (pmdivig that the lack of supporting
diagnostic testing is one factor to comsiamong many and that the adjudicator mt
consider information in thease record that may explaaps in the medical record)
Ellison v. Barnhart355 F.3d 1272, 1275 (1 Tir. 2003) (recognizing prior holdings
that poverty may excuse noncomplian@9egle 482 Fed. Appx. at 487 (“[T]he ALJ

may not draw any inferences about adividual's symptomsand their functional

28 Itis also notable that the review physician’s opinion makes no mentio
of the knee x-ray or the positive Tinel'gss, which suggests to the Court that h
opinion is also based on a materially incomplete review of the recBesRP48].
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effects from a failure to seek or pursue nocatlireatment without first considering an
explanations that might explain the failure to seek or pursue treatment.”). It wou
illogical to presume that a treating physicgcredibility may be discounted based g
a dearth of diagnostic testing without engar consideration of the claimant’s ability
to afford the tests.

Third, while the Commissioner’s point thiste record could have supported
determination that Plaintiffs demonstrated symptoms were too mild to sup
Dr. Ehret’s opinion is certainly well-takeihis notable that the ALJ’s decision does n(
clearly articulate any perceived conflictdween any of the components of Dr. Ehret
opinion and any particular portion of thecord evidence. Instead, the ALJ simp

concluded that Dr. Ehret's opinion svainsupported by “diagnostic techniques

substantiate such limitation in functionirgyid “wholly inconsistent” with his progress

notes—assertions that are, as dssed above, belied by the recor&eg¢R40, 42].
The Court may not affirm an ALJ’'s degon based on a post-hmationalization.See
Burlington Truck Lines, Inc. v. United Stat8g1 U.S. 156, 168-69 (1962) (“The court
may not accept appellate counsel’s postiationalizations for agency actiorSEC
v.] ChenenfCorp., 318 U.S. 63, 87-88 (1943),] requitkat an agency’s discretionary

order be upheld, if at all, dhe same basis articulatedive order by the agency itsel
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...."); Owens v. Hecklei748 F.2d 1511, 1516 (1Cir. 1984) (“We decline . . . to

affirm simply because some rationale migave supported the ALJ’s conclusion. Su¢

an approach would not advance the ends of reasoned decision making.”).

3. Effect of the ALJ’s Failure terovide Good Cause for Discounting
the Treating-Physician Opinion

Plaintiff cites case law standing foetproposition that where the Commission;
ignores or fails to properly refute threating physician’s opinion, it will be accepte
as true as a matter of lawsdeDoc. 11 at 7, 10 (citin§nyder v. Comm’r of Soc. Sec
330 Fed. Appx. 843, 847, 849 (A1Lir. May 29, 2009) (per curiam);ewis
125 F.3d at 1441lacGregor v. Bowen786 F.2d 1050, 1053-54 (1 Cir. 1986))].
The Commissioner does not provide a contrary legal argument but instead conten
because Dr. Ehret treated Plaintiff pskeven times from late 2008 through 2010 a

saw her for the first time in seven monthsMarch 2011 when she visited for th

purpose of having him complete the disapifiirm, he did not have the longitudina|

perspective normally associated with treating physicians. [Doc. 15 at 9-10 (g
20 C.F.R. §404.1527(c)(1), (c)(2) (weigltcorded a doctor’s opinion depends on t

doctor’s examining and treating relationship with the claimant))].
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The Court finds little persuasive valurethe Commissioner’s response, as the

ALJ's decision expresslyefers to Dr. Ehret as “the treating sourée.[SeeR42].

Additionally, in a relatively recent opiniothe Eleventh Circuit acknowledged that

there is case law supporting Plaintiff’'s positioatthf an ALJ fails clearly to articulate

reasons for discounting the opinion of a treating physician, that evidence must be

accepted as true as a matter of law3ee Lawton v. Comm’r of Soc. Segq

431 Fed. Appx. 830, 835 (1Lir. June 22, 2011) (citinglacGregorid.). However,
in that same opinion, the Eleventh Circuit then rejected this accept-as-true sal
because it was bound by its “earlier decisjpmghich] had remanded cases to th
agency when there was a failure to proadeadequate credibility determinationd.

(citing Owens 748 F.2d at 1516Wiggins v. Schweiker679 F.2d 1387, 1390
(11™ Cir. 1982)). Plaintiff proffers no cases post-datiagvtonin which a court in the

Eleventh Circuit has applied the accept-ag-Banction, and thed@rt's research has

29 The Court recognizes that the AL3a@lstated that the “record does n(

contain any opinions from treating or examining physicians that indicate that
claimant is disabled,” [R41], which, \@n the VE’s testimony indicating that 2
hypothetical person of Plaintiff's age, edtioa, and prior relewat work, and who was
restricted as described in Dr. Ehretiginion, would be precluded from all work
[R78-79], appears to be irowflict with the ALJ’s identification of Dr. Ehret as &
treating source, [R42]. Be that as it may,@oairt sees this conflict not as a basis f
concluding that the ALJ did not, in fact, fibd. Ehret to be a trééag source, but rather
as an additional point in need of further explanation.
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revealed none. As a result, the Court dotes that remand is the appropriate reme
so that the Commissioner maconsider and more fully ex@h the weight to be given
the medical opinions and his reasons for doing so.

B. Completeness of the Hypothetical Question

Plaintiff's second allegation of errorthat the ALJ found severe impairment
that he then failed to accommodate in the RFC—is closely bound to the ALJ’s f3
to clearly explain the weiglaiccorded the physicians’ opinions. Itis generally true tl
the mere existence of an abnormality @giosis alone does not establish the deg
to which the claimant is limited in her ability to work or necessarily underming
ALJ's RFC determination. See Moore v. Barnhart405 F.3d 1208, 1213 n.§
(11" Cir. 2005) (per curiam) (noting that teeistence of an impairment does not reve
the extent to which it limits the claimanggility to work). By definition, however, a
“severe” impairment is one that has méran “a minimal effect” on the claimant’g
ability to work. See Hillsman804 F.2d at 1181 (defining a non-severe impairment
“merely a slight abnormality which has a minimal effect on the general ability
work”); Brady v. Heckler724 F.2d 914, 920 (T'1Cir. 1984) (per curiam) (defining a

non-severe impairment as “a slight abndrtyavhich has such a minimal effect on th
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individual that it would not be expected itderfere with the individual’s ability to
work, irrespective of age, education, or work experience”).

Here, because the ALJ negted to clearly explaitine reasons for discounting
Dr. Ehret’'s opinion regarding Plaintiff’s limations, is it also unclear how the AL
reached the determination that Plaintiff treessevere impairments of degenerative joi
disease of the right knee, osteoarthritigtist post carpal tunnel release, diabet
mellitus, peripheral neuropattand morbid obesity, yet s, aside from the need to av
hazards, able to perform dlftange of medium work. [&7-38]. As Plaintiff points
out, it appears contradictoryrfthe ALJ to find that thenpairments have more thar
a minimal effect on Plaintiff’'s ability tavork but cause no further limitations in he
ability to stand, walk, balance, stoopeleh crouch, crawl,rad use her hands.S¢e
Doc. 11 at 13]. Consequently, the ALJ musbatnsure that he closes this gap in t
decision’s reasoning when upon remand hensitlers and explains with particularity

the weight given the opinions of Plaintiff's limitations and the reasons therefore.
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VII.

Commissioner anBEMANDS the case for further proceedings consistent with t

CONCLUSION

For the reasons above, the CoREVERSES the final decision of the

opinion. The Clerk iDIRECTED to enter final judgment in Plaintiff's favor.

IT IS SO ORDERED and DIRECTED, this the 23rd day of March, 2015.

/f\/

ALAN J. BAVERMA!
UNITED STATES MAGISTRATE JUDGE
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