Hutchinson Consultants PC et al v. Federal Occupational Health et al Doc. 47

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

HUTCHINSON CONSULTANTS
PC and DR. LESLIE
HUTCHINSON,

Plaintiffs, :
V. 1:13-¢cv-3560-WSD

TISHA MARIE TITUS, M.D. and
RICHARD J. MILLER, M.D., in
their individual capacities, and i
JOHN OR JANE DOE, an employee
of FEDERAL OCCUPATIONAL
HEATH, a non-appropriated agency
within the UNITED STATES :
DEPARTMENT OF HEATH AND
HUMAN SERVICES, in his or her
individual capacity,

Defendants.

OPINION AND ORDER

This matter 1s before the Court on Defendants Tisha Marie Titus’s (“Titus”™),
M.D., and Richard J. Miller’s (“Miller”), M.D., Motion to Dismiss Plaintiffs
Hutchinson Consultants’ (“HC”) and Leslie Hutchinson’s (“Hutchinson™), M.D.,
Second Amended Complaint for failure to state a claim upon which relief can be

granted [33].
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[ BACKGROUND
A. Facts

Federal Occupational Health (“FOHY a non-appropriated agency within
the United States Department of Heand Human Services (“HHS”) that
provides occupational health servicesaderal employees. FOH entered into a
contract with InGenesis, Inc. (“InGeng9ithat required InGenesis to provide
annual medical qualifications and returnatork clearances (“@arance Services”)
to employees of federal law enforcement agen InGenesis, iturn, entered into
a contract with STG Inteational (“STG”) that required STG to provide the
Clearance Services. STG,turn, entered into a contract with HC that required
HC to provide Clearance Services for employees of federal law enforcement
agencies (“the HC Agreemé&n Defendants Titus anllliller, and an unidentified
“John or Jane Doe” Defelant, are employed by FOH (sometimes collectively
referred to as “Defendants”). Defgants Titus and Milleare first-level
supervisors at FOH. The &nd Amended Complaint doast describe Defendant
Doe’s role at FOH.

HC is a private corporation, basedAnburn, Georgia. The HC Agreement
required HC to assist in providing Cleace Services for Court Security Officers

(“CSQO”) and Special Security Office(sSSO”) employed by the United States



Marshals Service (“USMS”). It alsogaeired HC to recommend to the Judicial
Services Division of the USMS whetherapprove or withhold medical clearances
for CSOs and SSOs. Hutchinson is a board certified specialist in Occupational
Medicine and Preventive Meine, and a primary ower of HC. Hutchinson
alleges that he has a nordval learning disability associated with Asperger’s
syndrome or high-functioning autism.

In September 2010, Hutchinson begamprovide Clearance Services for
CSOs and SSOs pursuant to the HCe®gnent. Hutchinson received medical
examination reports of CSOs and SSOs tlatained health information (“PHI”)
protected from disclosure by the Hedltisurance Portability and Accountability
Act of 1996 (“HIPPA”). Sarah Ohlssothhe Administrative Coordinator for the
USMS’s Judicial Services Divisiopyovided Hutchinson with medical
examination reports and entered meldicBbrmation on an online system known
as MERITS. Plaintiff performed a substantial amount of the work at his home
because he claims that due to his disabliléys most productive at night. Ohlsson
allegedly sent the medical examination népdo Plaintiff's home office through
encrypted emails and unencrypted fackes Plaintiff alleges that “FOH
supervisors were aware ahd had authorized Ohlsson’s practices of sending and

receiving medical information via fax” tosidhome. Second Am. Compl. at § 62.



On May 16, 2013, Hutchinson reeed a group email from Defendant
Miller. In it, DefendanMiller requested each FOHwiewing physician to bring
all federal medical recorde Defendant Titus’s offie on May 17, 2013, the day
after the email was sent.

On May 17, 2013, Hutchinson mettiwDefendants Titus and Miller in
Defendant Miller’s office, angroduced the medical recarth his possession. An
Atlanta police officer and a building sedyrguard were present outside Defendant
Miller’s office when Hutchinson arrived fadhe meeting. Once inside Defendant
Miller’s office, Hutchinson participatexh a conference callDefendants Miller
and Titus, along with Maia Euwema (“Euwema;)STG’s Human Resources
Director, participated in the calEuwema told Hutcmson that STG was
terminating the contract with HC t&use of a “security breach.” lat § 72.

Hutchinson alleges that he was notagvof a “security breach,” and asked
Euwema to explain the circigtances of the breach. &L Y 73. “Euwema, []
Miller and [] Titus [] stated that they we not allowed to €[] Hutchinson about
the problem.”_Id.Hutchinson “inquired if th@roblem related to the faxing of
material to and from Ohlsson. Hutchinsalteges that an unidentified male voice
came over the speaker phone and saidttiate had actually been a confidential

leak.” 1d. at § 74. Euwema told Hutchinstirat a HIPPA breach had occurred.



Id. at § 74. Hutchinson contends that “all of the other participants in the
conference call” refused to provide sgiecdetails regarding the alleged breach.
Id. at § 76.

Plaintiffs allege that DefendaMiller and Titus and the John Doe
Defendant communicated to unidentified third parties that (1) the contract with
STG was terminated because of a “datach” and a “confidential leak,” (2)
Plaintiffs caused the “datbreach” and “confidentidak,” and (3) as a
consequence of the communications, Hutchinson lost “other contracts and
consulting opportunities that he is qualified to perform.” alidf 81-85.

B. Procedural History

On October 28, 2013, Plaintiffs filedten count (10) Complaint against
FOH and a Doe Defendant, in his or her@éi and individual capacities. In the
original Complaint, Plaintiffs allegeddh Defendants (1) violated the substantive
and procedural components of the Due Process Clause by terminating Plaintiffs’
contract with STG, (2) violated the Edu”rotection Clause by treating Hutchinson
differently from similarly-situated contc#ors because of his disability, and (3)
tortiously interfered with Plaintiffs’ busess relations by inducing third parties not
to enter into or continue a kosss relationship with HC.

On January 6, 2014, FOH moved terdiss the original Complaint on the



grounds that the Court lacked subjecttmajurisdiction because Plaintiffs filed
this action against FOH without proung notice of their claim to HHS, as
required by the Federal Tort Claims Ad¢tOH further claimed that the United
States Court of Federal Claims has judsdn over FOH with respect to Plaintiffs’
claims based on HC'’s contract with STG.

On February 26, 2014, the Court greth Plaintiffs’ Motion to file an
Amended Complaint. That day, Plaifs filed their Amended Complaint to
include claims against a Doe Defendargdzhon the deprivation of a property and
liberty interest, under the Due Process G&wand the denial of equal protection,
under the Equal Protection Clause. InAmended Complaint, Plaintiffs did not
name FOH as a defendant in the action.

On March 14, 2014, Plaintiffs movedfite a Second Aranded Complaint,
which, on March 18, 2014, tl@ourt granted. In thBecond Amended Complaint,
Plaintiffs assert claims against Defendanitus, Miller, anca Doe Defendant, in

their individual capacities, pursuant to/Bns v. Six Unknown Named Agents of

the Federal Bureau of Narcotig®3 U.S. 388 (1971).Count | of the Second

! “Claims brought undeBivens are similar to § 1983 claims, becaBeens

essentially created a remeagainst federal officers, acting under color of federal
law . . . Courts genelitg apply 8 1983 law irBivens actions.”
Topping v. U.S. Dept. of Educs10 F. App’x 816, 818 (11th Cir. 2013).




Amended Complaint allegesahDefendants violated Plaintiffs’ substantive Due
Process rights in violation of the Due Process Clause by “interfering with
Plaintiffs’ interests in working on curreand future contracts and other [federal]
projects.” Second Am. Compl. at § 8Blaintiffs contend that “Defendants’
unlawful action of accusing [] Hutchinson @MHIPPA violation and a data security
breach, which resulted in terminating{{C’s contract, was done with the
premeditated intent of preventing Plaifgifrom working [as consultants to FOH]
and was done maliciously amdbad faith. Such bad faith actions violate Plaintiffs
substantive due process rights.” &dl. 91.

In Count Il of the Second Amendé&mplaint, Plaintiffs allege that
Defendants violated Plaintiffs’ equal protection rights under the Equal Protection
Clause by “treat[ing] [Plaintiffs] diffieently from other similarly-situated
contractors in that Defendants analiciously prosecuting them due to
[Hutchinson’s] disabilities.”_Idat { 95.

In Count Il of the Second Amended Complaint, Plaintiffs allege that
Defendants violated Plaintiffs’ procedural Due Process right to bid and work on
contracts for FOH and other federal agencies by “wrongfully accusing []

Hutchinson of a HIPPA violation anddata security breach, which resulted in



FOH's termination of [] HC’s contract . . . .” ldt ] 100-10%.

On July 13, 2014, Defendants TitusdaMiller moved, under Rule 12(b)(6)
of the Federal Rules of Civil Prosere, to dismiss the Second Amended
Complaint on two grounds. First, that the Plaintiffs fail to state a claim against
Defendant Titus and Milleaupon which relief can be granted. Second, that
Defendants Titus and Miller are othese entitled to qualified immunity.
Alternatively, and for the same reaspbefendants Titusral Miller move for
summary judgment on Plaintiffs’ claims.

On August 1, 2014, Plaintiffs replied the Defendants’ Motion to Dismiss
the Second Amended Complaint, andvexdto stay the time to respond to
Defendants’ Motion for Summary Judgme®@n August 6, 2014, the Court agreed
first to consider the Motion to Dismiss asiyed the time for Plaintiffs to respond
to Defendants’ Motion for Summary Judgment. The Court ordered that if the
pending Motion to Dismiss is denied, Plaintiffs are required to respond to the
Motion for Summary Judgment eighteen (#l8ys after the Court denies the

Motion to Dismiss.

%It is not clear from the allegations in @t Il if Plaintiffs intend to limit this

claim to the Doe Defendant. Becaysaragraph 98 of the Second Amended
Complaint incorporates paragraphs 1e86he Second Amended Complaint, the
Court, for the purposes of this Motiacgnsiders the procedural Due Process Claim
to be raised against all of the Defendants.



1. DISCUSSION

A. Legal Standard

1. Motion to Dismiss

Dismissal of a complaint, pursuantRale 12(b)(6), imppropriate “when,
on the basis of a dispositive issue of law,construction of the factual allegations

will support the cause of action.” Mardh@nty. Bd. of Educ. v. Marshall Cnty.

Gas Dist, 992 F.2d 1171, 1174 (11th Cir. 1993 considering a motion to
dismiss, the Court accepts the plainsiféillegations as true and considers the
allegations in the complaint in the ligmost favorable to the plaintiff. See

Hishon v. King & Spalding467 U.S. 69, 73 (1984); Wa v. Fla. Int'l Univ,

495 F.3d 1289, 1295 (11th Cir. 2007); see &8smnt v. Avado Brands, Inc.

187 F.3d 1271, 1273 n.1 (11th Cir. 199%he Court is not required to accept a

plaintiff's legal conclusions as true. S8maltrainal v. Coca-Cola C&b78 F.3d

1252, 1260 (11th Cir. 2009) (citing Ashcroft v. Iga56 U.S. 662, 678 (2009)),

abrogated on other grounds llpwhamad v. Palestinian Auth— U.S. —,

132 S. Ct. 1702 (2012). The Court also widk “accept as true a legal conclusion

couched as a factlallegation.” Sedell Atl. Corp. v. Twombly

550 U.S. 544, 555 (2007). The complaint, ultimately, is required to contain

“enough facts to state a claim to reliedtis plausible on its face.” Twombly



550 U.S. at 570.

To state a plausible claifor relief, the plaintiff must plead factual content
that “allows the Court to draw the reasbleainference that the defendant is liable
for the misconduct alleged.” Igh&56 U.S. at 678. “Pissibility” requires more
than a “sheer possibility that a defendaas acted unlawfully,” and a complaint
that alleges facts that are “merely congisteith” liability “stops short of the line
between possibility and plausibility t@ntitlement torelief.” Id. (citing

Twombly, 550 U.S. at 557); see aldothur v. JP Morgan Chase Bank, NA

569 F. App’'x 669, 680 (11th €i2014) (noting that Conléy“no set of facts”
standard has been overruled by Twomblyd a complaint must contain “sufficient
factual matter, accepted as true, to séatéaim for relief that is plausible on its
face.”). “A complaint is insufficient if it ‘tenders nakedsartions devoid of

further factual enhancement.” dpic Ocean Airways, Inc. v. Floyd

— F. App’x —, No. 14-1242, 2014 WL 7373625, at *1{th Cir. Dec. 30, 2014)
(quoting_Igbal 556 U.S. at 678).

“To survive a motion to dismiss, plaiffis must do more than merely state
legal conclusions; they are required le@e some specific factual bases for those

conclusions or face dismissal of thelaims.” Jackson v. BellSouth Telecomms.

372 F.3d 1250, 1263 (11th Cir. 2004); see &4ote v. Bank of America, NA

10



— F. App’x —, No. 14-1038, 2014 WL 7356447, at *2L{th Cir. Dec. 29, 2014)
(“[Clonclusory allegations, unwarranteddietions of facts or legal conclusions

masquerading as facts will not prevent dssal.”) (Quoting Oxford Asset Mgmt.,

Ltd. v. Jaharis297 F.3d 1182, 1188 (11th Cir. 2002)).

B. Analysis

1. Substantive Due Process

I Property Interest

Under the Due Process Clause @& Eifth Amendment, the federal
Government cannot deprive any person of “life, liberty or property without due
process of law.” U.S. G\ST. amend. V. A property intest must be based on “a

legitimate claim of entitlement.’/Board of Regents v. Rqth08 U.S. 564, 570-571

(1972). Property interests are “creatad! their dimensions are defined by
existing rules or understandings thamstfrom an independent source such as
state-law-rules or understandings thatuse certain benefits and that support

claims of entitlement tthose benefits.”_Idat 577. “To have a property interest in

* Federal Rule of Civil Procedure 8(a)(2yjuéres the plaintiff to state “a short and
plain statement of the claim showing that fileader is entitled to relief.” Fed. R.
Civ. P. 8(a)(2). In Twomblythe Supreme Court recoged the liberal minimal
standards imposed by Federalle 8(a)(2) but also acknowledged that “[flactual
allegations must be enoughrtose a right to relief abovedlspeculative

level . ...” Twombly 550 U.S. at 555.

11



a benefit, a person clearly mustve more than an abstraeted or desire for it.
[He] must have more thanumilateral expectatioof it. [He] must instead, have a
legitimate claim of entitlement to it.”_IdProperty interests are based on existing

rules or understandings under state law. Barey v. Sindermanml08 U.S. 593,

601 (1972). Property interests are amated by the Constitution. SReth 408
U.S. at 577.

An individual who serves as a ditbemployee may have a protected
interest in his or her job if he or shannot be removed “except for cause.” See

Logan v. Zimmerman Brush Cal55 U.S. 422, 430 (198Barry v. Barchi

443 U.S. 55, 65 (1979); see aStein v. Bd. of Edu¢.792 F.2d 13, 14 (2d Cir.

1986) (finding that plaintiff had a legitirteaclaim to a property interest because
“Stein could not be discharged from hisgayment except for just cause.”). The
Eleventh Circuit also recognizes that“anly ‘for cause’™ provision can create a

property right._Se8arnes v. Zaccarb69 F.3d 1295, 1304-05 (11th Cir. 2012).

In Barnesthe Eleventh Circuit held thatstudent expelled by Valdosta State
University (“VSU”) had a property intesein his continued enrollment at VSU

because VSU'’s Policy Manual and Studeatl€ allowed disciplinary sanctions to

be imposed on a student “only ‘for cause.

[bhe Eleventh Circuit explained

that “until a student violates [the “onfipor cause’™ provision], that student has a

12



legitimate claim of entitlement to cbnued enrollment at VSU under Georgia
law.” Id. at 1305. The mere prsce of a “just cause” pvision in a contractual
agreement, however, does naate a property interest.

In Ross v. Clayton County, Georgthe Eleventh Circuit considered

whether a probationary employee hacdeatitiement to continued employment
with Clayton County. 173 F.3d 1305, 13081th Cir. 1999). The Eleventh Circuit
noted that Rule 8.301 of the ClaytGounty Service Rules (“CCSR”) provided
that an employee may be det@d only “for cause.” ldat n.5. The CCSR defined
“cause” to include “unfitnes® perform assigned dutiasggligence or inefficiency
in performing duties, miscondiyensubordination or for ber justifiable cause.”
Id. The Eleventh Circumoted that Rule 8.303 of the CCSR provided that
probationary employees did not haveghtito appeal their demotion. lat 1308.
Reading the Rule 8.301 and 8.303 denmoprovisions together, the Eleventh
Circuit held that “the determination wfhether [there wag] grounds [] [to
demote] were exclusivelpr the [employer], whose authority was unchecked
because there was no appeal rightpi@mbationary emploges . . . [and the]
regulations created something tantamourart@bility to demote at will, rather
than a just cause standard.” &i.1309. Because the authority to determine

whether there were grounds to demote wested in the employer, the Eleventh

13



Circuit concluded that the plaintiff laell a property interest in his continued
employment._ldat 1309-10.

Other federal courts sifarly have concluded thahe mere presence of a
“just cause” provision alone does not cesatproperty interest, especially where
there are other terms of employment to pdevyrounds or authority to terminate.

SeeDasey v. Andersqr804 F.3d 148, 157-160 (1st Cir. 2002) (holding that “just

cause” provision in a probationary employee’s contract did not provide employee
with a property interest in contindemployment because the statutory and
regulatory scheme only proteck veteran troopers and evidence indicated that the

phrase was not meant to establish a “jusseaanly” standard); Int'l Union, United

Auto., Aerospace & Agricultural Implemeorkers of America, Local 737 v.

Auto Glass Employees Fed. Credit Uni@2 F.3d 1243, 1251 (6th Cir. 1996)

(holding that plaintiffs did not hawe property interest in their collective
bargaining agreement despite the righbeodischarged for “just cause” because
“no provision explicitly promised thahe Credit Union would not discharge its
employees without cause” and the empldyad discretion téerminate for other
reasons).

Federal courts analyze substantuge Process claims under contracts for

public services under the same framewogk Hpplies in cases involving contracts

14



for personal employmentithh the government. Séexco, Inc. v. Chyu

801 F. Supp. 2d 1, 9 (D. D.C. 2011) (appd the framework developed in public
employment cases to a sub-contractbrege Process claim)The same analysis

applies also when the alleged property interest is based on a subcontract instead of
a direct contract with thiederal government because “the question of whether an
individual has a property interestangovernment benefitepends upon whether

the person is entitled to that benefit.” $aga Contractors, Inc. v. City of

Chicagg 830 F.2d 667, 676 (7th Cir. 1987 0r example, in Toxco, Incthe

District Court found that the subcoattor did not have a property interest
protected by the Constitution because the @awent did not promise to retain the
subcontractor and there were no liidas on the Government’s authority to

withdraw its consent to the subcontract. $erco, Inc, 801 F. Supp. 2d at 9.

To establish a legitimatdaim of entitlement, Plairffs must show that they
had, under State law, the right to providevsees to FOH, and the right to work on

contracts with other federal agencies. Bess 173 F.3d at 1307; LaFleur v.

Hugine 587 F. App’x 536, 541 (11th Cir. 2014Amador v. Town of Palm Beach

517 F. App’x 834, 837 (11th Cir. 2013)Iif*order to have a constitutionally
protected property interest in one’s puldimployment, the employee must have a

legitimate and objective entitlementdontinued employment based on

15



ordinances, rules, regulations, or athmutual understandings promulgated by the
government.”).
Against this legal backdrop and Plaintiffs having admitted that they do not

have a property interest in providing Clearance Services to FOH, Plaintiffs suggest

that Wilson v. MVM, Inc, 475 F.3d 166 (3d Cir. 2007) supports that they have a
protected property interest in the contrath STG because the contract contains a
“for cause” provision that allows STG terminate the contract only “as may be
necessary.” Plaintiffs appear to camddhat this “for cause” provision in a
subcontract three times removed from E@H is enough to support that a property
interest exists and was violatedevhFOH provided STG with a reason—the
alleged HIPPA violation—to teninate the contract. Wilsatands for the
unremarkable proposition that efe a contract for employmeservices contains a
“Just cause” termination provision, an ployee has an expectation of continued
employment, and where the Government provides the grounds to require a “just
cause termination,” an employee’s progeight may be adversely effected.

The Third Circuit, in Wilsonconsidered the termination of employment of
employees who worked for MVM, Inc. (“MM”), a company that contracted with
the USMS to provide CSOs &ssist the USMS to provideaurity services.

475 F.3d at 170. MVM had a clause i abllective bargaining agreement that

16



stated that the CSOs could be tarated for “just cause only.” IdDuring the
course of the CSOs’ employment, the USktftled several medical conditions that
precluded individuals from qualifying to &S0Os at facilities at which the USMS
provided protective services. lat 171. Several MVMmployees who suffered
from these medical conditions were thlisqualified from serving as CSOs, and
because MVM did not have other positions for them, they terminated the
employment of these employees claimihe USMS medical requirements
constituted “just cause” for their termination. Id.

The employees sued MVM, the USMBe Judicial Conference of the

United States and the Department doftie (“the federal defendants”). lak 170.
Among the claims alleged was thiagir Due Process rights wearmlated.
Id. at 175. They alleged specificallyatithe determination by the USMS that
made them medically disqualified for a jiitey held for many years was the basis
for their termination and that, as a restligeir Due Process rights were violated by
the federal defendants. Id’he Third Circuit held that the “just cause only”
termination provision in the collective bargaining agreement created a property
interest in the CSOs’ employment with MVM._lakt 177.

The Third Circuit, in Wilsonheld that a CSO coulzksert a claim against

the federal defendants where the USMdecision on medical qualifications

17



directly impacted an empyer’s decision to terminafeld. at 178. The Third
Circuit held that the plaintiffs thus had a property interest in their contract that
entitled them to the guarantees odgrdural fairness under the Due Process

Clause because “[t]he just cause for thecharge was supplied by the state, which
by disqualifying the employee[s] foreclosed them from doing [their jobs].” Id.

(quoting_Stein v. Bd. of Educ792 F.2d 13, 16 (2d Cir. 1986)). Wilsdoes not

apply here.
The “Termination” provision here is different from the one in Wilsdime
HC Agreement contained a thregbpart “Termination” provision:

5.1 This Agreement may be tdmated as may be necessaryany of
the following means (emphasis added):

5.1.1 By direction of Clientjsor its designated agent.
Termination will be effectivernmediately or upon the date set
by Client(s).

5.1.2 By STGi, for cause, upon such prior notice and after such
opportunity to cure, if any, &TGi shall deem advisable under
the circumstances. STGi alsoyrtarminate this Agreement or
the Services, upon written noticethre event of a material

breach by Contractor of this Agreement.

5.1.3 By Contractor, for cause, after giving due notice, STGi

* The Third Circuit found that the emplegs had been afforded sufficient notice
and opportunity to be heard on their diatification and affirmed the district
court’s dismissal of the Due Process claim adgdimvesfederal defendants.

Id. at 178.

18



fails to correct conditions that impede the Contractor’s
performance such that its professional reputation is at risk.

Contract for Services Between STG a&#d, at p. 3, attached as Ex. 1 to
Defs.” Mot. to Dismiss.

Three different bases for contract temation discredits Plaintiffs’ argument
that they had a legitimate claim of entitlement to perform under the contract with
STG? The “Termination” provision allowthe Client (in this case FOH or
InGenesis), in its discretion, to terrate the HC Agreement immediately or on a
date certain. “Cause” is not required amdts absence in this subparagraph alone
supports that Plaintiffs did not havéegitimate expectationf continuation of
services. Even under the second subpapgwhere the termination is for cause,
Plaintiffs were allowed an opportunity cure only if STG determined the
opportunity advisable. Again, disti@ given to STG does not support a
legitimate entitlement to continuation oetllC Agreement. STG had the right to
terminate the contract without cause atdhection of either InGenesis or FOH or

for a material breacbf the agreement.

> The HC Agreement hadraore developed “Termination” provision than the one

in Wilson because it allowed STG to terminate the agreement under three different
circumstances: (1) by direction of a cli@ntits designated agent, (2) by written

notice in the event of a rt&ial breach by HC, and (3) for cause, upon such prior
notice and after such opportunity to cuf@ny, as STG deemed advisable under

the circumstances.

19



The allegations here do not support tRkintiffs had a “legitimate claim of
entitlement” to the continuation of theirragment with STG. The cases support

this conclusion. In Int’l UnionUnited Auto., Aerospace & Agricultural

Implement Workers of America, Local 787Auto Glass Employees Fed. Credit

Union, the conservator of a Federal Crddition (“FCU”) repudiated a collective
bargaining agreement, implemented neage rates and employee benefits, and
terminated the existing employee pengitem and distributed vested pension
benefits to at least some oktblan beneficiaries. 72 F.3d 124246
(6th Cir. 1996). Employees of the FCdatheir union filed a complaint against
the FCU, in which they alleged that tbenservator’s actions caused termination,
constructive discharge or peanent layoff in violatiorof their constitutional right
not to be deprived of a property inést without Due Process of law. |@he Sixth
Circuit held that although the employeesllective bargaining agreement created
a “non-exhaustive list of management rightsdt included “the right to discharge
employees for ‘just cause,’ no provisioxpécitly promised that the [FCU] would
not discharge its employees without cause.”atdl251.

The Sixth Circuit, therefore, held thidle employees failed to state a claim
under the Due Process Clause because tldeyadihave a property interest in their

continued employment based on the atilee bargaining agreement. 1d@he

20



Sixth Circuit’s requirement that an agment must explicitly promise that it will
not be terminated unless there is gestise is consistent with other federal

decisions._Ses8trolberg v. U.S. Marshals Servi@50 F. App’x 113, 114 (9th Cir.

2009) (holding that a contract containiagust cause provision that allows the
government to terminate the agreemaettes a “hybrid contract” with no

constitutionally protected properityterest);_Letich v. MVM, Ing.No. Civ.A. 03-

4344, 2005 WL 331707, at *3 (E.D. Pa. F&b, 2005) (finding that plaintiffs had
no property interest despite a “just cadysmvision in their agreement because the
agreement did not contain uradiied language that termation would be for “just

cause only.”); see aldat’l Union, Sec., Police,ra Fire Prof'l of Am. (SPFPA) v.

United States Marshal’'s Serad50 F. Supp. 2d 522 (S.D.N.Y. 2004).

The HC Agreement allows FOH tateinate the HC Agreement in its
discretion. The “just cause” provisiomthe HC Agreement allows STG to
terminate the agreement “upon such priarggand after such opportunity to cure,
if any, as STG[] deemed advisable under the circumstances.” (emphasis added).
The HC Agreement does not contain a naeaesm for how an opportunity to cure
will be given or what factors STG may w#i in determining whether Plaintiffs are
entitled to an opportunity to cure befdahe agreement may berminated. The

agreement simply provides STG with theaitetion to determine the process that

21



applies if it decides to terminate the agreent for “just cause.” This discretion
coupled with the absence of a provisiorihe HC Agreement that describes the
process allegedly due to Plaintiffs means that the “just cause” provision also does
not create a property right to thentinuation of the contract. S&w»ss 173 F.3d

at 1309-10 (holding that plaintiff had no property interest despite “just cause”
provision in the agreement because @yet determined whether just cause

existed to terminate, and employer’staarity was unchecked because there was

“no appeal right for probationagmployees.”); Edwards v. Browf99 F.2d 1073,

1077 (11th Cir. 1983) (ordinance providitiat police officer “shall serve during
good behavior and efficient service,lte judged by the Commissioner or a
designee” did not create a property ing¢teecause the Commissioner determined
whether officer served during “good behavaord efficient service.”).

The HC Agreement does not constittite kind of single “for cause” only
termination provision that can supparlegitimate claim of entitlement to
continuation of the Agreementhe Court concludes thBtaintiffs do not have a
“legitimate claim of entitlemeito do business with FOH or to the continuation of

their private contract with STG, aidus do not have a property interest upon

22



which a Due Process claim may be basdékfendants Titus’s and Miller’s
Motion to Dismiss Plaintiffs’ substéime Due Process claim based on a property
interest is granted.

il Liberty Interest

Under the Due Process Clause of tHthFAmendment, a liberty interest
includes an individual’s right “in his drer reputation coupled with the more
tangible benefits or entitlements which rest upon a person’s good’name

Bank of Jackson Count®80 F.2d at 1367. To prevail on a claim that government

® Defendants Titus and Miller rely anletter from STG to the American

Arbitration Association and Plaintiffs’ counsel to support that their Motion to
Dismiss should be grantedhe letter states that STGrt@nated the contract at

the direction of InGenesis. Defendants argue that the “for cause” provision does
not apply here because Plaintiffs’ contraeis terminated at InGenesis’s direction.
These facts were not included in thecond Amended Complaint. The Second
Amended Complaint alleges that Euneg, at the direction of STG, told

Hutchinson that STG was terminating tlomtract with HC because of a “security
breach.” _Idat § 72. Accepting these facts asetat this stagef the proceedings,
the Court finds that Section 5.1.2 oétHC Agreement allows STG to terminate
the contract for cause or for a materiadwrh of the provisions of the Agreement.
Even if the Court limited its discussionttas provision of the contract, the result
would be the same because this psmn does not limit STG’s discretion to
terminate the contract “for cause on\STG may also terminatthe contract for a
material breach of the agreemeklithether STG did or could terminate the
agreement for a material breach is not betbeeCourt, and it is not germane to the
Court’s analysis of whether Plaintiffs haagroperty interest at stake that triggers
the substantive and procedural compua®f the Due Process Clause. The
Court’s analysis is confirmed by sectiod 3. of the agreement, which allows HC
to terminate the Agreement only for caader giving due notice to STG.
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action deprived the plaintiff of a libertyterest in reputation, the plaintiff must
show: (1) a stigmatizing allegation [];)(@issemination or publication of that
allegation [], and (3) loss @ome tangible interedue to publication of the
stigmatizing allegation [].”_Id.The plaintiff must show that the government
published a charge that damaged plaftstistanding and associations in the
community.” Roth408 U.S. at 573-575. The “stigma” caused by the
Government’s action must prevent thaiptiff from access to a “range of
employment opportunities.” IdPaul 424 U.S. at 701. Tprevail on a claim that
the Government’s alleged defamatory statesdeprived Plaintiffs of their liberty
interest, Plaintiffs must show “an additional constitutional injury, tied to a
previously recognized constitutional property or liberty interest, flowing from the

defamation.”_Se®&ehberg v. Paulk11 F.3d 828, 852 (11th Cir. 2010) (noting

that generalized allegation$ defamation are insufficiemt state a liberty interest
claim under the Due Process Clause).

Plaintiffs claim that Defendasitcommunicated to third parsi¢hat
(1) the contract with STG was termiadtbecause of a &tla breach” and a
“confidential leak,” (2) Plaintiffs causdtie “data breach” anttonfidential leak,”
and (3) as a consequence of the communications, Hutchinson lost “other contracts

and consulting opportunitiesahhe is qualified to peorm.” Second Am. Compl.
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at  81-85. These conclusory allegatians insufficient to stte a claim for the
deprivation of a liberty interesinder the Due Process Clause.

The Second Amended Complaint heregdkefacts that third parties were
told that the contract witBTG was terminated becausfea “data breach” and a
“confidential leak” and, as a resulinspecified contracts and consulting
agreements were lost. While this ales@ot enough to state a claim, the Second
Amended Complaint fails completely &tlege the “aditional constitutional
injury” required to allege adequately a liberty instreupporting a Due Process

violation. SeeRehberg611 F.3d at 852. Plaintiffs do not allege that HC or

Hutchinson had an existing propertyarest in the contracts and consulting
opportunities that were lost becausf the Defendants’ actions. |®laintiffs only
allege that they “lost” unspecified contraatsd “opportunities” to seek contracts.

The allegations also are irfEaient to state a claimdrause Plaintiffs fail to
allege that they are excluded from a ‘garof employment opportunities,” or that
Hutchinson is precluded from pursg his chosen career. SReth 408 U.S. at
573-575;_Payl424 U.S. at 701.

In Buxton v. City of Plant City, Flahe Eleventh Circuit noted that a liberty

interest is implicated under the Due Process Clause if the plaintiff is foreclosed

from several employment opportunitieschase the defendant’'s defamatory
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statements stigmatize plaintiff in the ey#ther employers and the community at

large. 871 F.2d 1037, 1046 (11th Cir. 1989); seeBdstk of Jackson County
980 F.2d at 1369 (holding that “[t]he lossanfe particular kind of government
loan guarantee in a limited geographiaeda, constituting a limited portion of
BJC’s business, did not impose so sewecenstraint on the bank’s freedom that it

may be called a deprivation of libgrt) Shirvinski v. U.S. Coast Guayé73 F.3d

308, 315 (4th Cir. 2012) (affirming the grant of summary judgment on

subcontractor’s liberty interest claim besatsubcontractor failed to show that he

was “foreclosed from reentering the field,” or “effectively barred from pursuing

his chosen trade.™) Kaseva v. Dept. of Stat87 F.3d 1524, 1525 (D.C. Cir.

1994) (holding that a subcontractor failechttege that the termination of her
contract with the prime contractaas a deprivation of liberty because
subcontractor was not excluded from a gatg of government jobs or precluded
from pursuing her chosen career).

Plaintiffs, at most, suggest that thes a relationshipetween the alleged
statements made and the claimed consempgee They do not allege that HC and
Hutchinson are foreclosed from a range of government contracts or that
Hutchinson is foreclosed from pursuing lchosen careeihe Court concludes

that the Second Amended Complaint failaliege that the Oendants’ allegedly
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defamatory statements deprived Plafatdf a liberty interest under the Due
Process Clause. Defendantai¥’'s and Miller’'s Motion to Dismiss Plaintiffs’ Due
Process claim based on a liberiterest is thus granted.

2. Procedural Due Process

To prevail on a procedural Due Processmala plaintiff must establish:
(1) a constitutionally protected interestiie, liberty or property; (2) state action
that deprives the constitutionally protectetenest in life, liberty or property; and
(3) the constitutional inadequacy of pealures used to deprive the protected

interest in life, liberty or pyperty. Bank of Jackson Coun8§80 F.2d at 1366.

“The requirements of procedural due process apply only to the deprivation of
interests encompassed by the [Fifth] &mdment’s protection of liberty and

property.” _Smith v. Siegelma®22 F.3d 1290, 1296 (11th Cir. 2003).

The Second Amended Complaint failsaltege a constitutionally protected
interest in liberty or property. Plairfsfhave, therefore, failed to satisfy the
requisite elements of a procedural Due Process violation. Without a protectable
interest in liberty or property, Plaintiflre not entitled to process and there is not a

denial of “due process.” Sédanley v. City of Tallahasse&25 F. App’x 908,

909 (11th Cir. 2013)Tefel v. Renp180 F.3d 1286, 1299 (11th Cir. 1999):

Economic Development Corp. of Ba County, Inc. v. Stierheim?82 F.2d 952,
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954 (11th Cir. 1986) (holding that in the abse of a deprivation of an interest in
liberty or property, there can be no demftlue process). Plaintiffs’ procedural
Due Process claim is thus required to be dismissed.

3. Equal Protection

Under the Equal Protection Clauskthe Fourteenth Amendmehthe
federal government, and indliluals acting on its behaléannot deny a person the
equal protection of the laws. U.SoksT. amend. XIV. “Thecentral mandate of
the equal protection guaranteehat “[tjhe sovereigmay not draw distinctions
between individuals solely on differendésit are irrelevant to a legitimate

governmental objective.” Lofton v. Seaet of Dep. of Children and Family

Servs, 358 F.3d 804, 817 (11th Cir. 2004). “pmperly plead an equal protection
claim, a plaintiff must allege that, througtate action, similarly-situated persons

are treated disparately.” Atin v. City of Montgomery353 F. App’x 188, 191

(11th Cir. 2009) (citing Thigpen v. Bibb Coun®?23 F.3d 1231, 1237 (11th Cir.

"“The Equal Protection Clause oftfrourteenth Amendment does not apply
directly to the federal government; howewute principles of equal protection are
applied to the federal government througl Due Process Clause of the Fifth
Amendment.”_Swisher i, Inc. v. Schafer550 F.3d 1046, 1060 (11th Cir.
2008).
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2000), abrogated on other groursNat’'| R.R. Passenger Corp. v. Morg&36

U.S. 101, 122 S. Ct. 2061 (2002)).
“Proof of discriminatory intent or purjge is a necessary prerequisite to any

Equal Protection Clause claimParks v. City of Warner Robing3 F.3d 609, 616

(11th Cir. 1995). Intent or purpose meardt tthe decisionmaker . . . selected or
reaffirmed a particular course of actiorledst in part ‘because of,” not merely ‘in
spite of,’ its adverse effects upon an itliggble group.”

Corey Airport Servs. Inc. \.Clear Channel Outdoor, In&82 F.3d 1293, 1297

(11th Cir. 2012) (internal quotath marks and citations omitted).

Plaintiffs allege that Defendantslated the Equal Protection Clause by
“treat[ing] [Plaintiffs] differently from other similarly-situated contractors in that
Defendants are maliciously prosecuting thaune to [Hutchinson’s] disabilities.”
Second Am. Compl. at 1 95. The Secémlended Complaint fails to identify a
similarly-situated contractor that wasdted differently. “Bare allegations that
‘other’ [contractors], even ‘all other’ [coractors], were treatedifferently do not
state an equal protection claim; a comglanust attempt to show in some fashion
that these ‘other’ [contractors] wesdéuated similarly to the plaintiff.”

GJR Invs., Inc. v. County of EscampiB2 F.3d 1359, 1367 (11th Cir. 1998); see

alsoDouglas Asphalt Co. v. Qore, In&41 F.3d 1269, 1275 (11th Cir. 2008)
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(affirming the dismissal of an Equal Reotion claim because plaintiff did not
“identify an instance in which a similarrtuated contractor completed its project
without being subject to the same testing procedures.”).

The Second Amended Complaint alsitsféo allege facts that impute a
discriminatory intent or purpose on Defendants. Plaintiffs allege that “[s]hortly
after beginning work with FOH, [] Hutchinga disclosed his disdity to Drs. Scott
and Sahakian. They both indicated thatppeared fine and that he must be
exaggerating his condition.” Second Am. Compl. at I 28. Drs. Sahakian and Scott
were supervisors at FOH that lgfeir position at the end of 2012. &t 9 43-49.
At some point in 2013, Defendanitds assumed Dr. Sahakian’s role, and
Defendant Miller assumddr. Scott’s role. ldat  43-49. The Second Amended
Complaint fails to allege #t Defendants knew of Hutetgon’s disability. It does
not contain plausible facts to indicatathdutchinson’s services with FOH and
HC'’s contract with STG were terminateddause of Hutchinson’s disability or that
Defendants “selected or reaffirmed a paitae course of action at least in part
‘because of,” not merely ‘in spite df Hutchinson’s disability.

SeeCorey Airport Servs. Inc682 F.3d at 1297.

The Court concludes that even afteaiRliffs amended their Complaint, the

Second Amended Complaint faits allege that the service$ a similarly-situated
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subcontractor were not terminated aattbefendants induced STG to terminate
HC’s contract because of Hutchinson’s difity. In fact, they do not allege that
any person involved in the contrdaetmination decision even knew of
Hutchinson’s disability. Defendants’ Motion to Dismiss Plaintiffs’ Equal
Protection claim is grantéd.
[11. CONCLUSION

Accordingly, for the foregoing reasons,

IT ISHEREBY ORDERED that Defendants’ Motion to Dismiss the
Second Amended Complaint@GRANTED [33].

IT ISFURTHER ORDERED that the remaining motions pending in this

matter ardDENIED ASMOOT.®

® The unidentified Doe Defendant is dismi$sé®laintiffs do not describe the Doe
Defendant in their Second Amended Conla“Fictitious party practice is not
permitted in federal court.New v. Sports & Rec. Inc114 F.3d 1092, 1094 n.1
(11th Cir. 1997). While courts have sdinges made exceptionghen the plaintiff
may be able to describe an individuallvaitit stating his or her name precisely or
correctly, Plaintiffs have not provideghy description of the Doe Defendant
alleged in this case. Sé&ran v. Barberd51 F.2d 1210, 12156 (11th Cir. 1992)
(finding plaintiff's description of “Chef Deputy of the Jefferson County Jail John
Doe” sufficient because the proposed defnt existed and plaintiff adequately
described the person to be sued so that the person could be identified for service).
Thus, this exception does not apply and Defah@e is required to be dismissed.

® On May 27, 2014, Plaintiffs moved to joBTG as a necessary party to this action
pursuant to Rule 19(a) of the Federal Rué Civil Procedure. Plaintiffs contend
that it is necessary to join STG in thistion because STG made the decision to
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SO ORDERED this 25th day of March, 2015.

Wikon & . My

WILLIAM S. DUFFEY, JR. |
UNITED STATES DISTRICT JUDGE

terminate the HC Agreemen©On January 12, 2015, Ri¢iffs moved for leave to
file a Third Amended Complaint. khe proposed Third Amended Complaint,
Plaintiffs seek to add Gene MigliacqftMigliaccio”), the Director of FOH, as a
Defendant in this action. Plaintiffs allegeat Migliaccio directed that Plaintiffs’
services with FOH be terminated. Pléfst Motions to JoinSTG as a necessary
party and leave to file a Third Amend€dmplaint are required to be denied as
moot because Plaintiffs have failedaitege a constitutionafiolation, and the
addition of these parties is futile. Evernhese parties were @éed to this action,
Plaintiffs’ Complaint still fails to state @aim upon which relief cabe granted.
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