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A.  Facts 

On July 2, 2012, counsel for Stephanie and Maryellen (“Counsel”) submitted 

to the VA a Standard Form 95 (“SF-95”), alleging that negligent medical care 

Decedent received at the VA Medical Center caused his death.  The SF-95 states: 
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(SF-95 [15.1]).1 

 On September 25, 2012, the VA sent to Counsel a letter, titled 

“Re: Administrative Tort Claim of Maryellen Campeau.”  ([15.2] at 2).  The letter 

“acknowledges receipt of your client’s tort claim seeking $5,000,000 for allegations 

that [Maryellen’s] son died as a result of negligent care he received at the Atlanta 

VA Medical Center,” and requests additional information listed on an enclosed 

copy of 28 C.F.R. § 14.4.  The letter does not request any specific information, and 

the enclosure lists generally the documents requested for claims based on death, 

personal injury, and property damage.  (Id. at 3-4). 

 On November 14, 2012, 2 Counsel sent to the VA a letter, which states: 

With regard to economic losses, I have enclosed our initial analysis of 
those losses, premised upon elimination of VA and Social Security 
disability benefits, as well as funeral expenses.  As you can see, based 
on Brian’s relatively young age, the income loss resulting from his 
premature death is quite significant.  If and when the case is litigated, 
we expect that an economist would likely come up with a slightly 
higher figure than that proposed in the enclosed statement, and would 
add loss of household services. 

                                           
1  Counsel also submitted to the VA, with the SF-95, two (2) representation 
agreements, one signed by Maryellen and one signed by Stephanie, which state: 
“This is to certify that I have retained the services of the law firm of Rawls, 
McNelis & Mitchell, P.C., to represent me in a claim against the United States 
government.  I further authorize the attorneys of that firm to sign and submit such 
claim on my behalf.”  ([15.1] at 7-9). 
2 Counsel stated that they received the VA’s September 15, 2012, Letter on 
October 29, 2012, because of “mail delays,” and a change in Counsel’s address. 
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(Nov. 14, 2012, Letter [15.3] at 1).  The preliminary statement of economic losses, 

using the life expectancy from the Social Security Administration’s Life Table, 

estimated the economic loss as follows: 

Estate of Brian R. Campeau 
Preliminary Statement of Economic Losses 

 

Loss of VA Disability Benefits 

. . . These benefits were paid retroactively in the amount of 
$238.67 per month until the date of Mr. Campeau’s death, 
but did not transfer to his wife at the time of his death. 

Annual loss of VA disability benefits = $2,864.04 

     $2,864.04 x 37.84 years = $108,375.24 

$108,375.27

Loss of Social Security Disability Benefits 

. . . Had he survived, he would have received $2,069 per 
month in Social Security disability benefits. 

Annual loss of Social Security disability benefits = $24,828 

     $24,828 x 37.84 years = $939,491.52 

$939,491.52

Funeral Expenses 

. . .  
$7,099.80

TOTALS $1,054,966.60

 
(Nov. 14, 2012, Letter at 6).  Counsel also submitted an opinion of a critical care 

expert who reviewed Decedent’s medical records and opines: 
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[T]he care rendered to Mr. Campeau did not meet minimum standards 
of care and the deviations from the standard of care were the proximate 
cause of his death. 

. . .  

. . . Specifically, there was a several hour delay in intubating Mr. 
Campeau on August 3-4, and when the decision finally was made, 
there were not qualified personnel available to perform the procedure. 
. . . It was the events during the 60 minute attempts to intubate that Mr. 
Campeau suffered the anoxic and pulmonary injuries that directly led 
to his death. . . .  

(Id. at 4-5). 

 On November 26, 2012, the VA sent to Counsel a letter, which 

“acknowledges receipt of [Counsel’s] November 14, 2012, correspondence” 

including the “analysis of economic losses resulting from Mr. Campeau’s death” 

and “critical care expert review of the care provided to Mr. Campeau by VA 

Medical Center personnel in the time period relevant to this claim.”  (Nov. 26, 

2012, Letter [14.2 at 41]).  The November 26, 2012, Letter states: 

Your initial claim, which was received in this office on July 3, 2012, 
alleged that Mr. Campeau’s providers were negligent in performing 
[ECT] on Mr. Campeau in August 2012.  Your expert has now opined 
that Mr. Campeau’s providers, including providers in the VAMC’s 
intensive care unit, were negligent in their treatment of Mr. Campeau 
after his ECT therapy had been completed. 

This office regards the expert review and the opinions contained 
therein as an amendment to Ms. Campeau’s claim. . . .  

(Id.). 
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 On December 10, 2012, Counsel responded to the VA’s November 26th 

Letter and submitted an Amended SF-95, to “address the concerns raised in [the 

VA’s] letter regarding the claimant’s allegations.”  (Dec. 10, 2012, Letter [14.2 at 

43]).  The Amended SF-95 states: 
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(Amended SF-95 [14.2 at 45-46]).3  Counsel also told the VA: 

I would like to explain our view of this claim . . . . As you know, Mr. 
Campeau had suffered with depression for much of his life.  In spite of 
this, he remained determined to live and had recently married.  He was 
very hopefully that the ECT would improve his condition and the 
overall quality of his life.  Instead, according to credible experts, Brian 
Campeau, age 40, died due to gross negligence on the part of VA 
providers. 

Second, the economic losses associated with Brian’s death are, as you 
have seen, likely in excess of one million dollars.  The non-economic 
losses, primarily the extensive pain and suffering to Brian’s young 
widow and mother resulting from his socking and tragic loss, are 
equally substantial. . . .  

(Id.).   

 On April 15, 2013, the VA sent Counsel a letter (the “Denial Letter”), 

denying the “Administrative Tort Claim(s) of the Estate of Brian Randall Campeau 

and/or Maryellen Campeau, Administrator of the Estate of Brian R. Campeau.”  

(Denial Letter [15.4]).  The Denial Letter states: 

. . . Our investigation, which included review of medical opinions from 
specialists not involved in [Decedent’s] care, did not find any negligent 
or wrongful act or omission on the part of a [VA] employee acting 
within the scope of his or her employment that caused personal injury 
to, or resulted in the death of Brian Campeau, at the [ ] VA Medical 
Center following elective ECT treatment. 

It is also our determination that “Maryellen C. Campeau, as 
Administrator of the Estate of Brian R. Campeau” is not a proper party 
claimant to file a wrongful death claim under Georgia law, and, 

                                           
3   The “attached page” referenced in the Basis of Claim is not in the record. 
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therefore, to the extent that the claim dated July 2, 2012 attempted to 
assert a wrongful death claim (noting that the claim form indicated 
“Wrongful Death N/A”) or the later-received claim dated 
December 10, 2012 asserted a wrongful death claim, denial is also 
made on the grounds that same were filed by an individual who is not a 
proper party claimant.  Additionally, the wrongful death claim dated 
December 10, 2012, and received by VA on December 13, 2012, is 
denied as untimely, and barred by the two-year statute of limitations 
applicable to FTCA claims. 

(April 15, 2013, Letter at 1). 

 On April 23, 2013, Counsel responded to the VA’s Denial Letter, noting that 

it “remained silent as to the claim that was also asserted on behalf of Stephanie 

Campeau, the surviving spouse of [Decedent], in July 2012.”  (April 23, 2013, 

Letter [15.5] at 1).  Counsel stated that their “original filing in July 2012 [] which 

asserted a claim on behalf of both the Estate and Stephanie Campeau,” but observed 

that communication with the VA  

always focused exclusively on the Estate’s claim and never mentioned 
nor requested additional information regarding Stephanie[’s] claim. 

Accordingly, our understanding is there has been no final disposition 
as to Stephanie[’s] claim as there has not been any final agency action 
regarding that claim . . . [which] remains pending and amendable. 

(Id.).  Counsel also submitted another Amended SF-95 (“Second Amended SF-95”), 

which lists Stephanie as the “Claimant,” includes the same “Basis of Claim” 

statement as the Amended SF-95, and also states: 
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(Second Amended SF-95 [15.5] at 5-6).  The Second Amended SF-95 states that 

“VA negligence as described caused the death of Brian R. Campeau, resulting in 

economic and non-economic losses to his widow, Stephanie Campeau,” and that the 

“Amount of Claim” is $5,000,000, for Wrongful Death.  (Id.). 

 On May 17, 2013, the VA sent Counsel a letter acknowledging receipt of the 

“Administrative Tort Claim of Stephanie Campeau regarding Deceased Veteran 

Brian Randall Campeau,” and stating: 

It is noted that your April 23, 2013 [L]etter states that your client 
Stephanie Campeau previously filed a claim with this office in July 
2012.  Our records show no prior claim by Stephanie [] regarding 
[Decedent’s] death, only the prior claims filed by your office in July 
and December 2012 on behalf of Maryellen [], Administrator of the 
Estate []; in those filings, your client Stephanie [] is designated as a 
witness, not as a claimant.  (As you know, Ms. Maryellen Campeau’s 
claims were denied by letter dated April 15, 2013.)  Therefore, your 
filing of April 24, 2013 is being treated as a new claim, not as an 
amendment to any prior claim. 

(May 17, 2013, Letter [15.6] at 1). 
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 On May 22, 2013, Counsel sent the VA a letter disputing the 

“characterization of our April 24, 2013 filing as a ‘new claim’ versus an 

‘amendment,’” including because Stephanie’s authorization for representation was 

submitted with the first SF-95, and the claim narrative and other supplemental 

materials “should have at least prompted the VA to raise the question as to whether 

Stephanie [] was in fact asserting a wrongful death claim if it had any doubt on the 

subject.”  (May 22, 2013, Letter [15.7]). 

 On November 13, 2013, the VA denied the “Administrative Tort Claim of 

Stephanie Campeau regarding Deceased Veteran Brian Randall Campeau” because 

. . . [its] investigation, which included review of medical opinions from 
specialists not involved in his care, did not find any negligent or 
wrongful act or omission on the part of a [VA] employee . . . that 
caused the death of [Decedent]. 

Further, Stephanie Campeau’s SF-95 for wrongful death was received 
in this office on April 24, 2013, more than two years after Brian 
Campeau’s death on August 7, 2010.  It is therefore barred by the 
two-year statute of limitations applicable to FTCA claims.  As you 
were advised in our letter acknowledging this claim, our office has no 
record of any prior claim filed by Stephanie Campeau, although she 
was designated as a witness in the claims filed by the personal 
representative of Mr. Campeau’s estate, which claims were denied 
April 15, 2013. 

(Nov. 13, 2013, Letter [14.2 at 60]). 
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B. Procedural History 

On November 7, 2013, Plaintiff and the Administrator filed their Complaint 

[1] in this action, alleging that Decedent’s death was proximately caused by the 

negligent medical care provided to him at the VA Medical Center.  In Count I, the 

Administrator asserts a survival action on behalf of the Estate, seeking $1,000,000 

in compensation for (i) the extreme pain and suffering suffered by Decedent prior to 

his death, (ii) funeral and burial expenses, and (iii) any other damages caused by 

Defendant’s alleged negligence.  In Count II, Plaintiff asserts a wrongful death 

claim, seeking $4,000,000 in compensation for the full value of Decedent’s life, 

including pecuniary and intangible losses that proximately resulted from his death 

and were caused by Defendant’s alleged negligence.   

On January 13, 2014, Defendant moved to dismiss the Complaint for lack of 

subject matter jurisdiction, arguing that Plaintiff and the Administrator failed to 

comply with the jurisdictional prerequisites under the Federal Tort Claims Act 

(“FTCA”). 4     

On January 27, 2014, the Administrator voluntarily dismissed her claim. 

On July 21, 2014, the Court denied Defendant’s Motion to Dismiss, having 

                                           
4  Defendant argued that the Administrator’s personal injury claim was 
untimely, under 28 U.S.C. § 2401(b), because the VA denied the personal injury 
claim on April 15, 2013, and the Administrator failed to file suit, within six months, 
after the claim was denied on the merits. 
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concluded that the SF-95 “(1) gave the [VA] written notice of [Plaintiff’s wrongful 

death claim sufficient] to enable the agency to investigate; and (2) stated a sum 

certain as to the value of the [wrongful death claim].”  (July 21st Order at 16).  The 

Court found that the SF-95 detailed the time, place, and manner of Decedent’s death 

at the VA Medical Center, and contained all the information that the VA needed to 

be on notice of the potential theories of liability and the facts upon which liability 

could be asserted by a potential claimant, including Plaintiff as Decedent’s 

surviving spouse.  The Court found that the VA actually investigated a wrongful 

death claim and denied the claim by concluding that its agents and employees did 

not commit medical malpractice.   

Relying on Brown v. United States, 838 F.2d 1157 (11th Cir. 1988), the 

Court rejected the VA’s “overly technical” interpretation that denied the wrongful 

death claim on the ground that the Administrator was not a proper person to assert 

the claim under Georgia law.  In doing so, the Court observed that each of the 

SF-95s submitted to the VA asserted the same claim: the VA’s alleged negligence 

was the proximate cause of Decedent’s death, resulting in $5,000,000 in damages. 

  On August 7, 2014, Defendant moved for reconsideration of the Court’s 

July 21st Order. 
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II. DISCUSSION 

A. Legal Standard 

 A district court has discretion to revise or reconsider interlocutory orders at 

any time before final judgment has been entered.  See Fed. R. Civ. P. 54(b); see also 

Toole v. Baxter Healthcare Corp., 235 F.3d 1307, 1315 (11th Cir. 2000).  The Court 

does not reconsider its orders as a matter of routine practice.  See LR 7.2 E, NDGa.  

A motion for reconsideration is appropriate only where there is: (1) newly 

discovered evidence; (2) an intervening development or change in controlling law; 

or (3) a need to correct a clear error of law or fact.  See Jersawitz v. People TV, 

71 F. Supp. 2d 1330, 1344 (N.D. Ga. 1999); Pres. Endangered Areas of Cobb’s 

History, Inc. v. U.S. Army Corps of Eng’rs,  916 F. Supp. 1557, 1560 (N.D. Ga. 

1995), aff’d, 87 F.3d 1242 (11th Cir. 1996).  A motion for reconsideration should 

not be used to present the Court with arguments already heard and dismissed, or to 

offer new legal theories or evidence that could have been presented in the 

previously-filed motion.  Bryan v. Murphy, 246 F. Supp. 2d 1256, 1259 (N.D. Ga. 

2003); see also Pres. Endangered Areas, 916 F. Supp. at 1560 (“A motion for 

reconsideration is not an opportunity for the moving party and their counsel to 

instruct the court on how the court ‘could have done it better’ the first time.”). 
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 In its Motion for Reconsideration, Defendant argues that the SF-95 was not 

sufficient to provide the VA with notice of Plaintiff’s wrongful death claim 

because, under Georgia law, Plaintiff’s claim and the Administrator’s claim are 

distinct causes of action, thus requiring separate compliance with the jurisdictional 

prerequisites of the FTCA.  Defendant argues that Brown does not apply because, in 

Brown, the Eleventh Circuit considered claims under Florida law and, according to 

Defendant, under Florida law, wrongful death and personal injury claims arising 

from a decedent’s death are not separate and distinct causes of action.  Because the 

Administrator’s claim for personal injury and Plaintiff’s claim for wrongful death 

are not the “same claim,” Defendant asserts, Plaintiff failed to submit an 

administrative claim within the two-year limitations period required by the FTCA, 

and the Court therefore lacks jurisdiction to consider Plaintiff’s wrongful death 

claim.  The Court first considers the jurisdictional framework under the FTCA. 

B. Jurisdictional Framework Under the FTCA 

 The United States, as sovereign, is immune from suit absent a waiver of its 

immunity.  “It is axiomatic that the United States may not be sued without its 

consent and that the existence of consent is a prerequisite for jurisdiction.”  United 

States v. Mitchell, 463 U.S. 206, 212 (1983).  “Sovereign immunity can be waived 

only by the sovereign and the circumstances of its waiver must be scrupulously 
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observed, and not expanded, by the courts.”  Suarez v. United States, 22 F.3d 1064, 

1065 (11th Cir. 1994) (citing United States v. Kubrick, 444 U.S. 11 (1979)). 

 Under the FTCA, the United States waives its sovereign immunity “relating 

to tort claims, in the same manner and to the same extent as a private individual 

under like circumstances . . . .”  28 U.S.C. § 2674.  The FTCA provides that “an 

action shall not be instituted upon a claim against the United States . . . unless the 

claimant shall have first presented the claim to the appropriate Federal agency.”  28 

U.S.C. § 2675(a); see also Suarez, 22 F.3d at 1065 (“A federal court may not 

exercise jurisdiction over a suit under the FTCA unless the claimant first files an 

administrative claim with the appropriate agency.”).  Once the claim has been 

finally denied by the agency, or six (6) months have passed since the claim was 

submitted to the agency, a plaintiff may bring an action under the FTCA in federal 

court.  Id.   

 The claim also must be presented, in writing, to the appropriate agency 

“within two years after such claim accrues,” and a claimant must file suit within six 

(6) months after the agency issues its final decision on the administrative claim.  28 

U.S.C. § 2401(b).  “If the claim is not properly presented [under Section 2675] 

within the time period, ‘it shall be forever barred.’”  Motta ex rel. A.M. v. United 

States, 717 F.3d 840, 844 (11th Cir. 2013) (quoting 28 U.S.C. § 2401(b)). 
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 “The congressional purposes of the administrative claim procedure are ‘to 

ease court congestion and avoid unnecessary litigation, while making it possible for 

the Government to expedite the fair settlement of tort claims asserted against the 

United States.’”  Brown, 838 F.2d at 1160  (quoting Adams v. United States, 615 

F.2d 284, 288 (5th Cir. 1980)).  “By requiring this notice, Congress sought to 

ensure that the agency is apprised of the circumstances underlying the claim, so that 

the agency may conduct an investigation and respond to the claimant by settlement 

or by defense.”  Id. (citing Adams, 615 F.2d at 289).   

 To satisfy the notice requirement in Section 2675, “a claimant must (1) give 

the agency written notice of the claim to enable the agency to investigate and 

(2) place a value on the claim.”  Free v. United States, 885 F.2d 840, 842 (11th Cir. 

1989) (citing Adams, 615 F.2d at 289).  Under the FTCA, “a ‘claim’ is not 

synonymous with a ‘legal cause of action.’”  Brown, 838 F.2d at 1160 (11th Cir. 

1988) (internal quotation and citations omitted); see also Murrey v. United States, 

73 F.3d 1448, 1151 (7th Cir. 1996) (distinguishing “claim” as short for “claim for 

relief” under the Federal Rules of Civil Procedure, and a “claim” under the FTCA 

as the “counterpart of the complaint, rather than of the claim, under the civil rules”).  

The notice requirement thus does not require a claimant to enumerate each cause of 
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action or theory of liability in her claim.  See Brown, 838 F. 2d at 1160.  The 

Eleventh Circuit has held:  

The statutory purpose of requiring an administrative claim will be 
served as long as a claim brings to the Government’s attention facts 
sufficient to enable it thoroughly to investigate its potential liability 
and to conduct settlement negotiations with the claimant.  Accordingly, 
. . . if the Government’s investigation of [a] claim should have revealed 
theories of liability other than those specifically enumerated therein, 
those theories can properly be considered part of the claim.  

Free, 885 F.2d at 842 (quoting Rise v. United States, 630 F.2d 1068 (5th Cir. 1980)) 

(internal alterations and quotation marks omitted).  While an agency cannot “turn a 

blind eye to facts that become obvious when it investigates” the claim, the agency 

need not “undertake an independent search for injuries” or search for all facts “in 

voluminous records . . . if the claimant has not pointed to specific sources of 

injury.”  See Burchfield v. United States, 168 F.3d 1252, 1256-57 (11th Cir. 1999). 

 The notice requirement of Section 2675 and the limitations period in Section 

2401 are jurisdictional and cannot be waived.  Because a claim must comply with 

Section 2675 within the limitations period of Section 2401(b), an otherwise timely 

claim cannot be amended, after the limitations period, to cure a Section 2675 defect 

or to assert new claims on behalf of new claimants.  See, e.g., Dalrymple v. United 

States, 460 F.3d 1318, 1326 (11th Cir. 2006) (district court lacked jurisdiction 

where claim, filed on last day of two-year limitations period, did not request sum 
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certain; even though amendment cured substantive defect, it was filed beyond 

limitations period); Lee v. United States, 980 F.2d 1337 (10th Cir. 1992) (parents’ 

untimely amended claims did not relate back to original, timely claim filed on 

behalf of daughter, where daughter’s original claim did not put government on 

notice of fact, nature or amount of parents’ claim); Manko v. United States, 830 

F.2d 831 (8th Cir. 1987) (husband’s timely personal injury claim, despite stating he 

was married, not sufficient notice of wife’s loss of consortium claim; allowing 

wife’s untimely amendment to relate back to husband’s timely claim would have 

increased government’s exposure and altered approach to settlement); cf. Turner ex 

rel. Turner v. United States, 514 F.3d 1194, 1201 (11th Cir. 2008) (where parents of 

child who suffered brain damage filed administrative claim on behalf of child 

seeking $6 million in damages for child’s personal injuries, district court lacked 

jurisdiction over parents’ claims for loss of consortium, which sought $3 million 

each; administrative claim presented only child’s claim for personal injury, and 

because parents’ loss of consortium claims alleged a new injury, parents were 

required separately to exhaust FTCA administrative claims process). 

 The FTCA also allows the Attorney General to establish procedures for 

settling claims made against federal agencies.  See 28 U.S.C. § 2672; 28 C.F.R. 

§§ 14.1-14.11.  It is well-settled in the Eleventh Circuit that “[t]he presentment 
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requirements of Section 2675 are distinct from the settlement requirements of 

section 2672.”  Free, 885 F.2d at 843.  Notice to the agency under Section 2675 is a 

prerequisite to filing suit, and “[n]oncompliance with section 2675 deprives a 

claimant of federal court jurisdiction over his or her claim.”  Adams, 615 F.2d at 

290.  Once notice has been given pursuant to Section 2675, “section 2672 governs 

agency conduct, including administrative settlement and adjustment of properly 

presented claims . . . creat[ing] a structure within which negotiations may occur.  

Noncompliance with section 2672 deprives a claimant only of the opportunity to 

settle his or her claim outside the courts.”  Id.  The court in Adams explained:  

A federal court’s power to adjudicate a tort claim brought against the 
United States depends solely on whether the claimant has previously 
complied with the minimal requirements of the statute.  28 U.S.C. 
§ 2675.  Federal court power does not depend on whether a claimant 
has successfully navigated his or her way through the gauntlet of the 
administrative settlement process . . . . 

Id. at 292.  “The question whether a plaintiff has presented the requisite 

section 2675 notice is determined without reference to whether that plaintiff 

has complied with all settlement related requests . . . .”  Id. at 288. 

 Applying this framework, the Eleventh Circuit in Free considered whether a 

claimant who files a claim during the statutory period, but who does not meet the 

settlement requirements of the agency until after the statute of limitations has run, 

may maintain a lawsuit against the United States pursuant to the FTCA.  Free, 885 
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F.2d at 842.  In that case, the decedent died on February 16, 1985, while receiving 

treatment at a VA hospital.  Id. at 841.  On May 21, 1986, the VA received a claim 

for wrongful death, signed by Daniel Free, the decedent’s brother, and listing four 

other individuals as additional claimants.  Id.  The claim did not indicate the 

relationship between the claimants and the decedent.  Id.  The VA requested 

additional information from Free’s attorney, including whether he had been 

appointed administrator of decedent’s estate.  Id.  In response, Free’s attorney stated 

that he believed all listed claimants, as the decedent’s siblings, would have a cause 

of action for wrongful death under Georgia law.  Id.  The VA again requested 

evidence that Free had been appointed administrator of the estate, but received no 

response.  Id.  On May 29, 1987, the VA denied the claim.  Id.  On October 21, 

1987, Free’s attorney submitted to the VA an “Amendment for Reconsideration,” 

which showed that Free had been appointed temporary administrator of the 

decedent’s estate on October 20, 1987, after the two-year limitations period expired.  

Id.  On February 9, 1988, the VA denied the request for reconsideration, finding the 

claim barred by the statute of limitations.  Id.   

 Free filed his complaint, arguing that he complied with Section 2675 by 

giving notice to the VA about the incident and stating a value for the claim within 

the statutory period.  Id.  The government moved to dismiss for lack of subject 
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matter jurisdiction.  Id.  The government argued that to satisfy Section 2675, the 

person entitled to settle the claim must present the claim to the agency within the 

statutory period, and that the wrongful death claim submitted by decedent’s siblings 

was therefore improper because Georgia law required the wrongful death action to 

be brought by a representative of the decedent’s estate.  Id.  The district court 

denied the government’s motion, stating that “notwithstanding Free’s failure to 

meet the presentment requirements of the VA, the claim was not barred because it 

met the jurisdictional prerequisites of 28 U.S.C. § 2675.”  Id. 5 

 On interlocutory appeal, the Eleventh Circuit held that Free satisfied the 

jurisdictional requirement of Section 2675 and had standing to bring the action 

pursuant to the FTCA.  The court expressly rejected the government’s arguments 

that only a person who is entitled to recover under state law may properly file a 

claim for purposes of the FTCA, and that since notice of the administrator’s claim 

was not received until after the limitations period had run, the claim was barred.  Id. 

at 842.  The court found that Free’s administrative claim put the government on 

notice to investigate the circumstances of the decedent’s death and made it aware of 

                                           
5  The government appears to have relied on Free’s failure to comply with the 
agency’s settlement requirement that a claim be presented by the administrator of a 
decedent’s estate, or the person entitled under state law to assert the claim. 
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the amount of the claim, and that the government had sufficient information to 

investigate and either settle or defend the claim.  Id. at 843.   

 Other courts have also held that there is no jurisdictional requirement that an 

administrative claim be filed by the “proper party.”  In Knapp v. United States, 

844 F.2d 376 (6th Cir. 1988), the Sixth Circuit held that the failure to present a 

survival or wrongful death claim under the FTCA by the person authorized by state 

law does not defeat the district court’s subject matter jurisdiction.  See also Dawson 

ex rel. Estate of Dawson v. United States, 333 F. Supp. 2d 488 (D.S.C. 2004) (that 

claimant was not legal representative of patient’s estate at time she initially filed 

administrative claim did not bar complaint); Zywicki v. United States, 

No. CIV.A. 88-1501-T, 1991 WL 128588, *2 (D. Kan. June 20, 1991) (court had 

jurisdiction over action where plaintiff’s claim satisfied the minimal notice 

requirements of Section 2675(a) and government did not suggest that plaintiff’s 

technical failure to comply with 28 C.F.R. § 14.3(c) impeded its ability to 

investigate claim). 

 The question in this case, then, is whether a claim was filed, within the 

two year limitations period, that was sufficient to “(1) give the [VA] written notice 

of the [wrongful death] claim to enable the [VA] to investigate and (2) place a value 

on the claim.”  See Free, 885 F.2d at 842. 
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C. Analysis 

Here, the July 2, 2012, SF-95 filed by the Administrator on behalf of the 

Estate asserted that Decedent suffered personal injury, and ultimately death, as a 

result of the VA’s alleged negligence.  The SF-95 detailed the time, place, and 

manner of Decedent’s death, the treatment he received at the VA Medical Center, 

and stated, in the “Personal Injury/Wrongful Death” section, that “VA negligence as 

described caused the death of Brian R. Campeau, resulting in economic and 

non-economic losses to his Estate,” totaling $5,000,000.  (SF-95 at 1).  The SF-95 

contained all of the information that the VA needed to investigate the treatment 

Decedent received at the VA Medical Center, and put the VA on notice of the 

potential theories of liability and all of the facts upon which liability could be 

asserted based on Decedent’s death.  The VA’s investigation of the facts alleged in 

the SF-95 should have included—and it appears did include—investigation of 

whether “any negligent or wrongful act or omission on the part of a [VA] employee 

. . . caused personal injury to, or resulted in the death of [Decedent] at the [] VA 

Medical Center following elective ECT treatment.”  (April 15, 2013, Letter at 1).  

The SF-95 put the VA on notice that the VA’s alleged negligence was the 

proximate cause of Decedent’s pain and suffering, and ultimately his death, and 

resulted in $5,000,000 in damages.  See Rise, 630 F.2d at 1071-72 (“[I]f the 
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Government’s investigation of [an administrative] claim should have revealed 

theories of liability other than those specifically enumerated therein, those theories 

can properly be considered part of the claim.”).6 

Defendant argues that Plaintiff was required to separately meet the 

jurisdictional prerequisites of the FTCA because, under Georgia law, the 

Administrator’s personal injury claim and Plaintiff’s wrongful death claim are 

separate and distinct claims and the parties to the claims are not the same.  

Defendant argues that Plaintiff thus suffered a “different personal injury,” and 

Brown, because it applied Florida law, does not apply.  The Court disagrees.  

In Brown, the plaintiff submitted an administrative claim to the VA for 

personal injuries he suffered as a result of medical malpractice committed at the 

Miami VA Hospital.  838 F.2d at 1158.  In March 1983, eight months after he filed 

his administrative claim, the plaintiff filed his complaint in federal court asserting 

medical malpractice under the FTCA.  Id.  The plaintiff died before the FTCA 

action could be tried.  Id. at 1159.  On February 1, 1984, the plaintiff’s attorney 

submitted to the VA an administrative claim for wrongful death.  Id.  The next 

                                           
6  The Court notes that the VA also knew the identity of the “proper party” 
under Georgia law to assert the wrongful death claim because the SF-95 stated that 
Decedent was married and that Plaintiff was his spouse, and the two representation 
agreements submitted with the SF-95 shows that Counsel represent both the 
Administrator and Plaintiff. 
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week, the plaintiff’s attorney moved in the FTCA action to substitute as the party 

plaintiff Dewy Brown, the personal representative of the plaintiff’s estate, and to 

amend the complaint to assert a claim for wrongful death under Florida law.  Id.  

The government opposed both motions, arguing that the representative failed to 

satisfy the jurisdictional prerequisites of Section 2675(a).  Id.  The district court 

held that Dewey Brown could rely on the plaintiff’s administrative claim, observing 

that “‘[w]hile the measure of any damages recovered in this case under the 

Wrongful Death Act will vary from those potentially recoverable under the original 

malpractice claims, the underlying ‘claims’ are identical, and administrative 

proceedings on them have since been exhausted.’”  Id. at 1159-60.   

On appeal, the government argued that the district court lacked jurisdiction 

over the wrongful death claim because Dewey Brown did not file a claim with the 

VA prior to bringing suit.  Id. at 1160.  The Eleventh Circuit held: 

[T]he claim filed by [the decedent] provided the VA with the facts 
necessary to conduct a full investigation of the underlying 
circumstances.  Requiring [Dewey Brown] to exhaust the 
administrative claim procedure again would serve no useful purpose.  
It is unlikely that the agency would conduct a second investigation or 
otherwise act any differently. 

Id. at 1161.  The Eleventh Circuit observed that “[t]he government’s ability to settle 

claims will not be hampered by permitting plaintiffs to forgo a second 

administrative claim in wrongful death actions,” including because, under Florida 
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law, “a wrongful death action depends on the same proof of negligence needed to 

maintain a personal injury action,” and so “[t]he death of a claimant therefore does 

not alter the government’s analysis of the strengths and weaknesses of its case and 

accordingly its settlement evaluation.”  Id. n.8.  

 The Eleventh Circuit also rejected the government’s argument that the district 

court lacked subject matter jurisdiction because a “new, independent cause of action 

arose when [the plaintiff] died.”  Id.  The Eleventh Circuit stated that “[a]lthough a 

Florida wrongful death action is clearly distinct from a personal injury action, 

liability of a defendant in a wrongful death action is based on the negligent or 

wrongful act which injures the decedent,” and thus “[t]he death is not the operative 

fact upon which liability rests.”  Id. (emphasis added) (internal quotation and 

citations omitted).  In holding that the district court properly exercised subject 

matter jurisdiction, the Eleventh Circuit reasoned: 

A new administrative claim is unnecessary for a wrongful death action 
because while a different legal injury is suffered, both actions are based 
on the same injury in fact.  Although a new cause of action accrued at 
the time of [the plaintiff’s] death, the United States’ liability is based on 
the same facts presented in [the plaintiff’s] administrative claim. 

Id. (emphasis added). 

 This close reading of Brown shows that Florida law, like Georgia law, 

considers personal injury and wrongful death claims as separate causes of action.  
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That is to say, the separate nature of the causes of action is not central to an analysis 

of the FTCA notice requirements and the Court’s subject-matter jurisdiction.  The 

Eleventh Circuit’s jurisdictional analysis in Brown focused on the underlying 

factual basis—the decedent’s death—and concluded that the administrative claim 

when filed satisfied the purpose behind the notice requirement.  Id. at 1161.  The 

Eleventh Circuit took a practical view of the notice requirements of an 

administrative claim, noting that “a new administrative claim is unnecessary for a 

wrongful death action because while a different legal injury is suffered, both actions 

are based on the same injury in fact.”  Id.  What is important is the injury in fact that 

supports a cause of action based on that injury and whether the agency had notice of 

the injury. 

 Here, like in Brown, Defendant’s liability, if any, for wrongful death and 

personal injury are based on the same set of facts asserted in the SF-95—the alleged 

negligent medical treatment Decedent received at the VA Medical Center.  

Although wrongful death and survivorship claims are separate and distinct causes 

of action under Georgia law, for purposes of the FTCA, “a ‘claim’ is not 

synonymous with a ‘legal cause of action,’” and Plaintiff’s claim for wrongful death 

necessarily depends on the same proof of negligence as the Administrator’s claim 

for personal injury.  See Brown, 8387 F.2d at 1160; Dion v. Y.S.G. Enters., Inc., 



 28

766 S.E.2d 48, 51 (Ga. 2014) (“Under Georgia law a suit for wrongful death is 

derivative to the decedent’s right of action.  A survivor cannot recover for the 

decedent’s wrongful death if the decedent could not have recovered in his or her 

own right.”); Eldridge’s Ga. Wrongful Death Actions, § 2:2 (4th ed.) (wrongful 

death claim “is derivative from the breach of duty owed to the decedent”).  The 

difference between the causes of action for wrongful death and for personal injury 

is the measure of damages, and the party with standing to bring an action to recover 

them.7  The negligent medical treatment alleged in the SF-95 underlies both the 

pain and suffering, and wrongful death, claims.  See Mixon v. United States,  

-- F. Supp. 3d --, 2014 WL 4924474, at *4 (M.D. Ga. Sept. 30, 2014) (where claim 

submitted to VA by wife of decedent listed time and general circumstances of death 

and sought $5 million for wrongful death, court had jurisdiction to consider pain 

and suffering claim because alleged medical malpractice, which was evident from 

SF-95, underlay pain and suffering claim).8  It is clear that Plaintiff’s wrongful 

                                           
7 Plaintiff, as Decedent’s surviving spouse, can assert a claim for wrongful 
death based on the care Decedent received at the VA Medical Center, and the 
measure of damages would be the full value of Decedent’s life, from Decedent’s 
perspective.  The Administrator can assert a claim for personal injury based on the 
care Decedent received at the VA Medical Center, and could recover for the Estate 
damages would be Decedent’s pain and suffering before death.  See Complete Auto 
Transit, Inc. v. Floyd, 104 S.E.2d 208 (Ga. 1958). 
8  A wrongful death claim and a personal injury claim are not, as Defendant 
asserts, “different personal injuries” so as to require Plaintiff’s separate compliance 
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death claim and the Administrator’s personal injury claim are not the “same claim.”  

They are, however, based on the same set of facts detailed in the SF-95. 

The SF-95 was not required to be submitted by the person with standing 

under Georgia law to bring a lawsuit for Decedent’s wrongful death, and it was not 

required to recite every possible theory of liability based on the treatment Decedent 

received and his death.  See Free, 885 F.2d at 842-43.  That the Administrator did 

not have standing under Georgia law to assert a wrongful death claim does not 

change that the SF-95 put the VA on constructive notice that the VA’s alleged 

                                                                                                                                         
with the jurisdictional prerequisites of the FTCA.  Unlike a loss of consortium 
claim, which is asserted separately by a non-injured spouse to recover for his or her 
loss of the companionship and services of the injured spouse, a wrongful death 
claim under Georgia law “is derivative from the breach of duty owed to the 
decedent” and the “survivors’ dependency and economic loss are not part of the 
elements of loss because the damages are measured from the decedent’s perspective 
only.”  See Eldridge’s Ga. Wrongful Death Actions, §§ 2:2, 6:5 (4th ed.); see also 
Brown, 838 F.2d at 1161 n.9 (claimant required “to meet the jurisdictional 
requirements if a different personal injury were suffered,” and using as an example 
a claim for loss of consortium); contrast Turner, 514 F.3d at 1201 (where parents of 
child who suffered brain damage filed administrative claim on behalf of child 
seeking $6 million in damages for child’s personal injuries, district court lacked 
jurisdiction over parents’ claims for loss of consortium, which sought $3 million 
each; administrative claim presented only child’s claim for personal injury, and 
because parents’ loss of consortium claims alleged a new injury, parents were 
required separately to satisfy FTCA jurisdictional requirements); Dalrymple, 
460 F.3d at 1325 (“[B]ecause each claimant must independently satisfy the 
prerequisite for filing suit under the FTCA [including] by providing a sum certain 
claim, we conclude that the other ninety-seven claimants who filed a sum certain 
claim do not satisfy the statutory prerequisite for the dismissed plaintiffs who 
omitted a sum certain in their claims.”). 
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negligence was the proximate cause of Decedent’s pain and suffering, and 

ultimately his death, and resulted in $5,000,000 in damages.  See Rise, 630 F.2d at 

1071-72 (“[I]f the Government’s investigation of [an administrative] claim should 

have revealed theories of liability other than those specifically enumerated therein, 

those theories can properly be considered part of the claim.”).  The SF-95, which 

was filed within the two-year limitations period, was sufficient to put the VA on 

notice to investigate the circumstances of Decedent’s death and it made the VA 

aware of the amount of damages claim based on Decedent’s death.  See Free, 885 

F.2d at 842.  The Court concludes that it has subject matter jurisdiction over 

Plaintiff’s wrongful death claim presented in this action. 9 

                                           
9 Although Section 2401(b) also requires a claimant to file suit within six 
months after the agency issues its final decision on the administrative claim, 
Defendant has not raised this as a basis for dismissal of Plaintiff’s wrongful death 
claim, likely because Defendant’s position consistently has been that the VA did not 
have notice of Plaintiff’s wrongful death claim before it received Counsel’s 
April 23, 2013, Letter and the Second Amended SF-95. 
 In view of the Court’s finding that Plaintiff can rely on the SF-95 to support 
that the Court has jurisdiction over her wrongful death claim, the Court notes that 
Counsel’s April 23, 2013, Letter and the Second Amended SF-95 appear to be a 
request for reconsideration of the April 15, 2013, Denial Letter, in which the VA 
denied the wrongful death claim on the basis that it was not the presented by the 
“proper party.”  See Free, 885 F.2d at 842; see also Apr. 15, 2013 Denial Letter (“If 
a request for reconsideration is made, VA shall have six months from receipt of that 
request during which the option to file suit in an appropriate federal court under 28 
U.S.C. [§] 2675(a) is suspended.”).  Counsel’s April 23, 2013, Letter and the 
Second Amended SF-95 simply restate what the VA already knew—or should have 
known—from its investigation based on the SF-95: that the VA’s alleged 
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III. CONCLUSION 

 Accordingly, for the foregoing reasons, 

 IT IS HEREBY ORDERED that Defendant’s Motion for Reconsideration 

[27] is DENIED. 

 

 SO ORDERED this 23rd day of March, 2015. 
 
 
      

                                                                                                                                         
negligence was the proximate cause of Decedent’s personal injuries, and ultimately 
his death; that the claimed amount of damages was $5,000,000; and that Plaintiff 
was Decedent’s surviving spouse.  Because Plaintiff filed her Complaint on 
November 7, 2013—less than six months after the VA declined, in its May 17, 
2013, Letter, to consider the Second Amended SF-95 in conjunction with any prior 
claim—the Court concludes that Plaintiff complied with the six-month filing 
requirement of Section 2401(b).  See 28 U.S.C. § 2401(b); 28 C.F.R. § 14.9(b) 
(prior to commencement of suit and prior to expiration of 6-month period provided 
in 28 U.S.C. § 2401(b), claimant may file request with agency for reconsideration 
of final denial of claim; agency has 6 months from date of filing to make final 
disposition of claim and option to file suit under 28 U.S.C. § 2675(a) shall not 
accrue until 6 months after filing request for reconsideration); Berti v. V.A. Hosp., 
860 F.2d 338, 340 (9th Cir. 1988) (request for reconsideration to agency “prevents 
the agency’s denial from becoming a final denial for purposes of 28 U.S.C. 
§ 2401(b) and tolls the six-month limitation period until either the VA responds or 
six more months pass”); Roman-Cancel v. United States, 613 F.3d 37 (1st Cir. 
2010) (same); see also Calhoun v. United States, No. 3:09cv268, 2010 WL 
3277652, at *6-7 (N.D. Fla. June 30, 2010) (Six-month period for filing FTCA 
action in district court after final denial of claim by agency is tolled by timely 
request for reconsideration by agency that denied claim). 

_______________________________
WILLIAM S. DUFFEY, JR.
UNITED STATES DISTRICT JUDGE


