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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

WILLIE G. SMITH,

Plaintiff,
V. 1:13-cv-4219-WSD
NATIONAL CREDIT SYSTEMS,
INC.,
Defendant.

OPINION AND ORDER

This matter is before the Court btagistrate Judg@Valter E. Johnson’s
Order and Non-Final Report and Rewnendation (“R&R”) [3], on Plaintiff
Willie G. Smith’s Complaint under the Fdiebt Collection Practices Act and the
Fair Credit Reporting Act [1].
|.  BACKGROUND'

On December 19, 2013, Plaintiff Will@. Smith (“Plaintiff’), proceeding
pro sg, filed his Complaint [1], along withn application for leave to proceid

forma pauperis (“IFP”). On March 7, 2014, th®lagistrate Judge granted Plaintiff

! The facts are taken from the R&R and tkeord. The parties have not objected
to any facts set out in the R&R, andding no plain error in the Magistrate
Judge’s factual findings, the Court adopts them. Gawey v. Vaughn993 F.2d
776, 779 n.9 (11th Cir. 1993).
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IFP status, and conducted a frivolity review of Plaintiff's claims, pursuant to 28
U.S.C. § 1915(e)(2).

Plaintiff asserts claims against Natib@aedit Systems, Inc. (“Defendant”)
under the Fair Debt Collection Practicest (“FDCPA”), 15 U.S.C. § 1692e, and
the Fair Credit Reporting Act (“FCRA”), 18.S.C. § 1681s-2(b). Plaintiff alleges
that, for an unspecified period priordanuary, 2005, Plaintiff received a housing
subsidy from the United States Depantinef Housing and Urban Development
(“HUD"), and resided at Phillips WintserApartments (“PWA”) in Savannah,
Georgia. In January 2005, PWA terminaldintiff's subsidy. Plaintiff alleges
that this termination was retaliatoiy, response to his filing fair housing
discrimination complaints against PWAycafor prevailing on a malicious eviction
claim against PWA.

On August 26, 2008, PWA initiated a plassessory action against Plaintiff,
in the Magistrate Court of Chatham County, Georgia, for nonpayment of rent. The
Magistrate Court granted PWA a woit dispossession, and awarded PWA
$1,074.00 in back rent and fees. liptenber 2008, the Magiste Court reported
the judgment to three credit reporting agencies.

In December 2008, PWA, operatingder the name “Independent

Lifestyles, Inc.,” hired Defendant to collect from Plaintiff a purported debt of



$7,961.00 in back rent. Defendant reported a debt in that amount to TransUnion, a
credit reporting agency. On DecembeR®12, Plaintiff contacted TransUnion, to
explain that PWA had only been awardgddgment of $1,074.00. He requested a
reinvestigation of his debt, pursuantie FCRA, 15 U.S.C. § 1681i. TransUnion
deleted the $7,961.00 debt from PIditgicredit report, in light of its

investigation.

Between December 19 and Decemb@y 2012, Defendant resubmitted
Plaintiff's purported $7,961.00 debt t@ifax, another credit reporting agency.
Plaintiff contacted Equifax, and explaineatlhis debt was not accurate. Plaintiff
again requested a reinvestigation of thebt, pursuant to the FCRA. On January
2, 2013, Equifax concluded thidte $7,961.00 debt was valid.

Plaintiff alleges that the $7,961.00 is indaliPlaint contends that this debt
lowered his credit score, and, as a le$ie was denied a $20,000 grant under the
Georgia Dream Homeowner gistance Program, and he has been denied the credit
purchase of a Hewlett Packardmputer. Plaintiff allegethat Defendant violated
the FDCPA and the FCRA. d&tiff further alleges thaDefendant is liable for
intentional infliction of emotional distes under the FCRA, 15 U.S.C.

8 1681s-2(a). Plaintiff seeks the remloatthe purported debt from his credit

report, $7,000 in actual damages, $5,008tatutory damages, and punitive



damages, to the extent the Court deems appropriate.

On March 7, 2014, the Mgstrate Judge issued his R&R, recommending
(i) that Plaintiff's intentional infliction okemotional distress claim be dismissed for
failure to state a claimnal (ii) that Plaintiff's other claims under the FDCPA and
FCRA be allowed to proceed. Thetmes did not object to the R&R.
1. DISCUSSION

A. Legal Standard

After conducting a careful and cofafe review of the findings and
recommendations, a district judge magejut, reject, or modify a magistrate
judge’s report and recommendatiaeB8 U.S.C. 8 636(b)(1) (Supp. IV 2010);

Williams v. Wainwright 681 F.2d 732, 732 (11th Cir. 1982) (per curiam). A

district judge “shall make a de novo deteration of those portions of the report
or specified proposed findings or recommdations to which objection is made.”
28 U.S.C. § 636(b)(1). If no party has etted to the repoend recommendation,

a court conducts only a plain error reviefthe record._United States v. Slay

714 F.2d 1093, 1095 (11th Cir. 1983) (per am). The parties did not object to
the findings, conclusions, or recommendationte R&R, and the Court reviews

them for plain error.



B. Analysis
The Magistrate Judge determinedttRlaintiff did not show that

Defendant’s conduct was @ageous enough to support a claim of intentional
infliction of emotional distress, and that Plaintiff did not show that he suffered
severe emotional distres$he Magistrate Judge recommended that Plaintiff's
claim for intentional infliction of emotigal distress be dismissed, and the Court

finds no plain error in this recommendation. Sé®man v. Bank of America

Corp, 852 F.Supp.2d 1366, 1382 (N.D. Ga. 20(2)a case in which the plaintiff
alleged that the defendant sent incorrect information to a credit reporting agency,
“[p]laintiff . . . failed to dlege facts supporting a claim for intentional infliction of
emotional distress under Georgia lawgdngse she has not alleged the kind of
extreme and outrageous conduct thatsgmeyond all possible bounds of decency
and would be utterly intolerable in astized community.”) (quotations omitted);
see als@8 U.S.C. § 1915(e)(2)(ii) (providing that the district court must dismiss
an IFP action that “fails tetate a claim owhich relief mg be granted”).

The Magistrate Judge determined tR&tintiff alleged facts sufficient to
find Defendant engaged in an act orission prohibited by the FDCPA. The
Magistrate Judge recommended thaiilff's claims under the FDCPA be

allowed to proceed, and the Court findspt@in error in this recommendation. See



McDermott v. Marcus, Errico, Emmer & Brooks, P.€11 F. Supp. 2d 1, 59 (D.

Mass. 2012) (citing Hepsen v. Resurgent Capital Servs 3&8PF. App’x 877,
880-81 (11th Cir. 2010) (per curiam)) (“Stating an incorrect amount of . . . debt
undeniably violates 8§ 1692e(2)(A).”)

The Magistrate Judge determined tR&intiff alleged that Defendant
received notice of the disputed déteim TransUnion and Equifax, and that
Defendant did not investigate and repmrtthe disputed debt. The Magistrate
Judge thus recommended that Plaintiff's claim under the FCRA, 15 U.S.C.
8§ 1681s-2(b), be allowed fwoceed, and the Court finds plain error in this
recommendation. Se&&troman 852 F. Supp. 2d at 1375 (“[O]nce a [credit
reporting agency] notifies a furnisher ofli@pute, this triggers the furnisher’s
obligation to conduct an investigation wrispect to the disputed
information . . ..”)

[11. CONCLUSION

Accordingly, for the foregoing reasons,

IT ISHEREBY ORDERED that Magistrate Judge Walter E. Johnson’s
Order and Non-Final Repcaihd Recommendation [3] SDOPTED, Plaintiff
Willie G. Smith’s claim for intentiorlanfliction of emotional distress is

DISMISSED pursuant to 28 U.S.C. 8§ 1915(e)(2), and Plaintiff's remaining claims



areALLOWED TO PROCEED.
SO ORDERED this 15th day of May, 2014.

WILLIAM S. DUEFEY. JR.
UNITED STATES DISTRICT JUDGE




