Greene v. Dean

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

HOMER GREENE,
Plaintiff,
\A 1:13-cv-04268-WSD
WARDEN DARLENE DREW,
Defendant.

OPINION AND ORDER
This matter 1s before the Court on Magistrate Judge J. Clay Fuller’s Final
Report and Recommendation (“R&R”), recommending that Plaintiff’s
28 U.S.C. § 2241 habeas corpus petition be dismissed.

I BACKGROUND

On December 23, 2013, Plaintiff filed this 28 U.S.C. § 2241 habeas corpus
petition, challenging his three concurrent 360-month sentences for drug trafficking
offenses. Plaintiff invokes the savings clause under 28 U.S.C. § 2255(e). A
petitioner may invoke the savings clause only when his § 2241 claim arises from a
Supreme Court decision issued “subsequent to his § 2255 proceedings,” and that

applies retroactively to cases on collateral review and overturns precedent in the

Circuit that previously foreclosed the claim. Bryant v. Coleman, 738 F.3d 1253,
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1274 (11th Cir. 2013). Plaintiff argues that the Supreme Court’s decision in

Alleyne v. United Stated 33 S.Ct. 2151 (2013), requires that his 360-month
sentences be reduced besa a jury did not find ly@nd a reasonable doubt the
drug quantity for which he was responsitand thus his gdelines range should
have been substantially lower than the3D0year range determined by the District
Court which sentenced him. Plain@@imits that this argument, which was

initially raised under Apprendi v. New Jers&g0 U.S. 466 (2000), was not

successful in his direct appeal or in his action under 28 U.S.C. 8§ 2255. Plaintiff
claims he may reassert this claim underghvings clause in light of the Supreme
Court’s decision in Alleynée

On March 25, 2014, the Magistratedgie recommended that the petition be
dismissed because Alleyegtended Apprendb fact findings that impact
mandatory minimum sentences, and andaory minimum sentence was not at
issue in Plaintiff's case. The Magistraigdge also found that even if Apprendi
was the case relied on by Plaintiff, Appreddes not apply retroactively because
claims based on sentencing are not codpizander the savings clause unless the

petitioner invokes a Supreme Court demnsthat applies retroactively.

! Plaintiff also raised claims based the ineffective assistance of counsel and
double jeopardy in his petitiobut he does not argue, atigre is no legal basis to
contend, that these claims da@invoked under the savings clause.



On May 6, 2014, Plaintiff filed his objeoms to the R&R.
[I. DISCUSSION

A. Legal Standard

After conducting a careful and comfdeeview of the findings and
recommendations, a district judge magem, reject, or modify a magistrate
judge’s report and recommendatiaeB8 U.S.C. 8§ 636(b)(1); Williams

v. Wainwright 681 F.2d 732, 732 (11th Cir. 1982), cert denied, 459 U.S. 1112

(1983). A district judge “shall makede novo determination of those portions of
the report or specified proposed findimmysecommendations to which objection is
made.” 28 U.S.C. 8§ 636(b)(1). it respect to those findings and
recommendations to which a party hasasserted objections, the district judge

must conduct a plain error reviewtbk record._Unitg States v. Slay714 F.2d

1093, 1095 (11th Cir. 1983).

B. Analysis
Plaintiff's reliance on Alleynes misplaced. In Alleynghe Supreme Court

simply extended Apprendifactual finding requirement t@inimum sentences,
and held that “any fact that increases thandatory minimum ian ‘element’ that
must be submitted to the jury.” 133 S.€t2155. Plaintiff asserts that his

360-month sentences exceeded the stgtuhaximum for his drug trafficking



crimes® He does not contend that a maoda minimum sentence was wrongfully
determined because of ifBadient fact-finding. Uporde novo review, the Court
concludes that Plaintiff's petition is reged to be dismissed under Rule 4 of the
Rules Governing Section 2254 Cases bez#us petition reveals on its face that
relief is not warranted and the savirguse otherwise does not apply.
[11. CONCLUSION

Accordingly, for the foregoing reasons,

IT ISHEREBY ORDERED that Magistrate Judge J. Clay Fuller’s Final
R&R is ADOPTED.

IT ISFURTHER ORDERED that Plaintiff's habeas corpus petition is

DISMISSED.

? Plaintiff's claim is one thadrises, if at all, under Apprendind this claim has
been rejected by the district court and Eweventh Circuit in Plaintiff's case. See
United States v. GreeA75 F. App’x 313 (11th Cir. 2012) (citing earlier Eleventh
Circuit opinion to note that “Defendant &ml[e] “was not in a position to raise an
issue undeApprendi [,] since his 360-month sentence is within the statutory
maximum for an enhanced penalty unther catch-all provision of [21] U.S.C.

8§ 841(b)(1)(C) ...".




SO ORDERED this 20th day of November, 2014.

Wion & . M

WILLIAM S. DUFFEY, JR. |
UNITED STATES DISTRICT JUDGE



