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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION
DEVON CURRY,
Petitioner,

v. 1:14-cv-00089-WSD
ERIC SELLERS, Warden,

Respondent.

OPINION AND ORDER

This matter 1s before the Court on Magistrate Judge Linda T. Walker’s Final
Report and Recommendation (“R&R”) [8], Petitioner’s objections [10] to the R&R,
and Petitioner’s Motion for Habeas Corpus Status Update [13]."

L BACKGROUND

A.  The Plea

On September 9, 2009, Petitioner Devon Curry (“Petitioner”) pleaded guilty
to one count of armed robbery and one count of possession of a firearm during the

commission of a crime.® Petitioner initialed and signed an “Acknowledgement and

! Petitioner sent a letter to the Court requesting an update on his Petition and

providing an updated address. This was erroneously docketed as a motion [13].

g Petitioner’s conviction arises from an October 2008 armed robbery.

Petitioner allegedly “cased” the store minutes before two of his associates entered
and threatened the occupants with firearms. The victims called the police, and
officers soon thereafter spotted the three men. Although police attempted to pull
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Waiver of Rights” form detailing the chgas against him, indicating that Petitioner
understood the terms of the plea agreensemd,also that Petitioner understood the
rights he was waiving. During his pledloguy with the court, Petitioner stated he
understood the plea agreement and thesightwas waiving by entering a plea.

The court found that Petitioner freely and voluiyavaived his right to a jury trial,

and the court accepted his guilty plélhe trial court sentenced Petitioner to 25
years, 12 to be served in state prison and the remainder to be served on probation.
(SeeTr. of Plea Hr’g [7.7 at 71-89]). Beoner did not appeal his judgment of

conviction. (Petition for Writ oHabeas Corpus [1] at 1).

B. State Habeas Proceedings
1. State Habeas Petition
On December 7, 2009, Petitioner filed Btate habeas petition [7.1]. In
Ground One of his petition, Petitioner assedadneffective asistance of counsel
claim, arguing that his attorney, Quadaig (“Baig”), did not sufficiently
interview co-defendants who Petitioneflieeed would testifiythat he was not

involved in the robbery._(lcat 5). He also argued that his attorney had filed only

over the suspects, Petitioner did not stop the vehicle and instead sped away,
requiring officers to engage in a higheggl chase. Several officers eventually
surrounded the car with guns drawn. Thescaccupants refused to comply with
requests that they exit the vehicle, arfificers were required to break the windows
to remove them. _(Sek. of Plea Hr'g at 2-5).



one motion “when it should hawkefinitely been more,and that “[Baig] would
send his assistant attorney” when Petitiaieguested to speak with him._{ld.

In Ground Two, Petitioner assertedBgual Protection claim, arguing that
his “Co-Defendant in affidavit (notarizeddated [he] was not involved in crime.”
(1d.).

In Ground Three, Petitioner argued th&t sentence was excessive because
he “was just an innocent person supposedly giving the other defendants a ride from
their school, and home.”_(Id.

In Ground Four, Petitioner argued tHtétere was no thorough police and
state investigation.” _(Idl.

Petitioner filed an “Amended Applicatidor Writ of Habeas Corpus” [7.3],
asserting a second ineffectigssistance of counsel claiimHe alleged in his
amended petition that “couglsadvised and allowedetitioner to plead guilty
absent informing Petitioner that by pleading guilty, he would be waiving the
privilege against compulsory self-incrimination.” (&t.9). Petitioner claimed that,
had he been advised of this waiver, h@tld have insisted on a jury trial.”_()d.

Petitioner last argued that the “convictiovas] obtained by a plea of Guilty which

3 In January 2010, Petitioner also filed a “Brief in Support of Withdrawal of

Plea” [7.4]. Petitioner asserted that hisdosel’s deficiencies . . . denied Petitioner
his right to be tried by a jury, as he requested.” qtd.). He further argued that his
plea was involuntary and that he was “misled.” &d3).
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was not made knowingly and voluntarily.” (id.
2. State Habeas Evidentiary Hearing

On May 17, 2010, the Maa County Superior Court held an evidentiary
hearing on Petitioner’s habeas clainiaig’s co-counsel, Wendi Armstrong
(“Armstrong”), testified at the hearing dhne ineffective assistance of counsel and
involuntary plea claims. Armi®ng testified that shend Baig visited Petitioner in
jail at least five times and reviext the discovery package with hfr(Tr. of
Habeas Hr'g [7.Jat 25:10, 23:22). Armstrong tesgéifl that, on July 15, 2009, the
judge and district attorney offered Petitioner a 25-year sentence to serve 10 to 12
years in prison and the remainder on ptwipaif he pleaded glty. The offer,
Petitioner was told, would exjgi on August 4, 2009._(lét 26:10).

Armstrong stated that “Mr. Curry wagry reluctant to enter the plea,” but

that they discussed “the pros and cons” of the trial defeérRetitioner’s father was

4 The discovery package included a videotape of Petitioner entering the store

shortly before the two co-defendants, #émeltwo co-defendants’ initial statements
to police that all three had developbé plan to commit the robbery. (lat

21:8-14). Armstrong acknowledged testence of a letter one of the
co-defendants sent to the law officetistg that Petitioner “had nothing to do with
[the robbery].” (Id.at 29:14). This co-defendantsunsel later notified Armstrong
that he would “absolutely not” assist Petitioa@ad that he “was absolutely going to
implicate [Petitioner] if [neproceed[ed] to trial.” (Idat 28:14).

> Petitioner'sdefensevould have been that he was unaware of the alleged
robbery plan and that his co-defendantd baerced him to drevthe getaway car.
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included in the discussion. Althouglstdounsel believed é¢hstate had a strong
case against Petitioner, they were prep&mgaroceed to trial up to the day of the
plea hearing. _(Idat 30:11). Counsel also sent lest&o Petitioner stating, “This is
what we believe the state will allege; teese the rights you would surrender.” (ld.
at 39:12-19).

On August 4, 2009, Petitiondiscussed the plea offer with his attorneys
from approximately 9:00 a.m. to 4:30 p.m. During these discussions, Armstrong
assured Petitioner that trial atill an option if he wanted to proceed, but that the
10 to 12 years to be served wouldsSalutely be off the table.”_(lct 30:14-20).

The plea hearing was rescheduled tpt&mber 9, 2009. On September 9th,
Petitioner spent the morning discussinglea offer with his attorneys. That
afternoon, he entered his plea. Armstreesgified that, “when the decision was
actually made on the day of the plea, wd At come to the sae conclusion, and
Mr. Curry was absolutely makingkamowing and intelligent plea.”_(lct 40:3-7).

Prior to entering his plea on SeptemBe2009, Armstrong twice reviewed
the Acknowledgement of Waiver of Rightam Petitioner was required to sign.
She read each statement to RirBhe testified that on either the first or second

review of the form, she told him: “Look yfou don’t want to do this, don’t do it.

® Armstrong testified that the form wa standard form the Rockdale County

judges required. _(Idat 31:2).



But if you're going into court and you're ga to change your mind, just let me
know now. . . . Let’s either do this or not do this. If you want to go to trial,
absolutely.” (Id. at 31:17-24).
3. State Habeas Court Order
On August 13, 2010, the state habeasrt entered its order denying
Petitioner's Amended Habe&orpus Petition (“August 12010, Order”) [7.5].
The court concluded that fener failed to satisfy either prong of the test in

Strickland v. Washingtqgm66 U.S. 668 (1984), whialequires Petitioner to show

that (1) his counsel made errors so@esithat counsel was not functioning as
“counsel” guaranteed by the Sixth Antenent, and (2) but for counsel’'s

unprofessional errors, the result of the peding would have been different. The
court stated:

The credible testimony of attay Armstrong refutes [P]etitioner’s
generic claims that his attorneyddd to properly prepare for trial.
Petitioner did not specifically id&ify any motion of merit which
should have been filed. The cofinds that Armstrong’s explanations
of the events leading to the plaad the waiver of [P]etitioner’s right
against self-incrimination more credible than the testimony of
[P]etitioner, especially given theaerd of the plea. The record

7

was likely to reject the ple&he “waffle[d].” (Id. at 49:18). Armstrong also
discussed with Petitioner that the judgas unlikely to sentence him to the

Armstrong told Petitioner to let her kndhis because she believed the court

agreed-upon 10 to 12 years if he did not enter a plea on that day, and she told him

that the maximum sentenoas life if he was found guilty at trial._(ldt 52:4-16).



establishes that [P]etitioner ssaompetently and professionally
represented by well-prepared atteya with a definitive strategy.

Petitioner has also failed to establish that the outcome would have been
any different had [P]etitioner'starneys acted differently.

(August 13, 2010, Order at 7). The cdound that “the ‘advice and waiver’ form,
coupled with the testimony of Armstrong,dsnclusive proof that [P]etitioner was
advised of this Boykimight.” (Id. at 8). The court coheded that Petitioner failed
to offer credible evidence @r constitutional basis tagport the remainder of his
habeas claims._(Ict 8-9).

Petitioner appealed the August 13, 20@@der to the Georgia Supreme
Court. On March 18, 2013, the Ggi@ Supreme Court denied Petitioner’s
Application for Certificate of Probable Cau® appeal the denial of his state

habeas petition.

C. Federal Habeas Petition

On January 10, 2014, Petitioner, proceegirmse, filed in this Court his
Petition for Writ of Habeas Corpus (“P&in”) [1], pursuant to 28 U.S.C. § 2254,
He asserts two grounds fl@deral habeas relief. [@round One, he argues his
guilty plea was the result of ineffective atance of counsel at the plea hearing.
He alleges that the triabart “used a defective pre-plea form that was void of any
notice against Compulsory Self-Incrimtrean” and that “[c]Jounsel should have

objected to the form, and requested tbertto advise Petitioner on record of his
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rights waived as a result of entering a Guilty plea as required by federal and state
law.” (Pet. at 11). Had counsel ebjed, Petitioner argudse would have
“exercise[d] his constitutional right to a jury trial.” (lat 12)°

In Ground Two, Petitioner argues tlin did not intelligently and voluntarily
enter a guilty plea because the waiver falichnot include a “notation of right
against waiver of Compulsory Self-Incrinaition; in violation of federal and state
courts mandates for acceptance@uilty Plea embodied in Boykifsic] . . .
[and] also State Uniform Cod8.8.” (Pet. at 13).

On March 6, 2014, Respondent filais Brief in Support of
Answer-Response [5.1]. He argues thatstate habeas court’s finding that
Petitioner’s assistance of counsel was neffective is entitled to deference. (.

5). Respondent further argues that Petitienalegation that the plea form was

8 Petitioner argues also that, in danyhis state habeas petition, the state

habeas court failed @pply Tyner v. State289 Ga. 592 (Ga. 2011) overruled on
other grounds by ejeune v. McLaughlinNo. S14A1155, 2014 WL 6609631 (Ga.
Nov. 24, 2014), and Boykin v. Alabam295 U.S. 238 (1969). In Tynehe
Georgia Supreme Court held that the defnt’s guilty plea was not valid because,
although he was advised of his right to gyjtrial and to confront the witnesses
against him, the record did not show ttted defendant had been advised in any
way of his right against self-inination, as required under Boykiihe court
stated that, while “the record as aale indicates that Tyner freely made an
informed and very reasonable decision &apl guilty, with the assistance of able
counsel and after colloguy in open dyuthe “advice andvaiver of the three
Boykin rights’ [i]s a strict constitutional griirement, with reversal the automatic
consequence if any deviationf@ind to have occurred.” Tyne289 Ga. at 595
(emphasis added).




defective is not a basis for federal bab relief becausét ‘loes not allege a
violation of a constitutional requirement.”_(lalt 9).

On April 2, 2014, Magistrate Judyféalker issued her R&R, recommending
that the Petition be denied. She determitied the state habeas court reasonably
applied Boykinin determining that Petitioner hégen advised of his constitutional
rights and in finding that his guilty pleeas knowing and voluntary. (R&R at 14).
She also found that the state habeastaeasonably concluded, applying the
standard in Stricklandhat Armstrong did not render ineffective assistance of
counsel. (Idat 16). In her Order for Service of the Report and Recommendation
(“Order for Service”) [9], the Magistta Judge advised Bwoner that he had
fourteen (14) days from the date of service to file objections to the R&R.

On April 3, 2014, the Clerk of Countailed the R&R an@®rder for Service
to Petitioner. On April 20, 2014, Petitianaotified the Court that on April 9, 2014,
he was transferred from Phillips State Bmnisn Buford, Georgia, to the Riverbend
Correctional Facility in Milledgeville, Gegra [12]. Petitioner did not submit, or
advise that he intended to submibjections to the R&R in his notice.

On April 18, 2014, Fredinand Woodr(fiVoodruff’), an inmate at Phillips

State Prison, submitted a document [10,td1he Court stating that he had assisted



in drafting Petitioner’s federal habeas documénBecause Petitioner took his files
with him when he was traferred, Woodruff was unable assist Petitioner with

his objections. Woodruff requested sixty (6@)s to obtain Petitioner’s files so he
could file objection®n Petitioner’s behalf.

On July 28, 2014, Petitioner submittetbtier [13] requeting an update on
the status of his Petition. Ithough Petitioner acknowledged receiving
correspondence from the Court on Aprie®14, he did not mention the Court’s
directive regarding objections. Petitioner instead stated that he had made
“repeated attempt[s] to reachit” to the Court and hddesponded with brief to the
Court.” He again stated that his aglsk had changed. eer of Petitioner’s
submissions, however, indicates that he intended to submit objections himself. Itis
unclear whether he believéaat Woodruff submitted objections on his behalf or if

he was aware of the request foreatension of time to file objectioris.

’ Woodruff's letter was ddeted twice, once as “Odigtions” to the R&R [10],
and again as a “Motion for Extension of Time to File Objections” [11].

10 Although Petitioner does not specifytborrespondence he received from the

Court, it is appears that he received B&R and Order for $eice, which were
sent to him four (4) business days before April 9, 2014.

t A non-lawyer is not authorized tepresent Petitioner in this action.
However, because it is unclear whetRetitioner may have thought objections
would be filed on his beliffathe Court conducts de novo review of the R&R.
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1. DISCUSSION

A. Leqgal Standards

1. Standard of Review of Section 2254 Claim

To be granted federal habeas releepetitioner must demonstrate that the
state court adjudication on the merits of biate habeas claim resulted in a decision
that “was contrary to, or involved amreasonable application of, clearly
established Federal law, as determibgdhe Supreme Court of the United States”
or “was based on an unreasomatbetermination of the facts in light of the evidence
presented in the State court proceedirZ U.S.C. § 2254(d)(1)(2). A state
court’s habeas determination of fadtissues is presumed correct unless a
petitioner presents clear and convincawydence that the determination was
erroneous. 28 U.S.C. § 2254(e)(1).

In evaluating a habeas petition undectton 2254(d), a féeral court must
first determine the applicabtelearly established Federal law, as determined by the

Supreme Court of the UnitedeB¢s.” Williams v. Taylgr529 U.S. 362, 379

(2000). Second, the court must deterenwhether a state court decision is
“contrary to, or involved an unreasonabjpgpbcation of . . . clearly established”
federal law. |d.The federal court should “notsise the habeas writ unless the state

court was wrong as a matter of law oressonable in its application of law in a

11



given case.”_ldat 385. Whether a state habeasrt’s application of law was
“unreasonable” is based on an objectivadtad. A federal@urt may not issue a
writ of habeas corpus simply becauseomdudes in its independent judgment that

the state court decision was erroneousicorrect. Wiggins v. Smitfb39 U.S.

510, 520-21 (2003).

2. Standard of Review of éhMagistrate Judge’s R&R

After conducting a careful and colafe review of the findings and
recommendations, a district judge magem, reject, or modify a magistrate
judge’s report and recommendatia®8 U.S.C. § 636(b)(1); Williams

v. Wainwright 681 F.2d 732 (11th Cir. 1982), cert. deni¥89 U.S. 1112 (1983).

A district judge “shall make de novo determination of those portions of the report
or specified proposed findings or recommdations to which objection is made.”

28 U.S.C. 8 636(b)(1). This requiresithhe district judge “give fresh
consideration to those issues to which gpecbjection has been made by a party.”

Jeffrey S. by Ernest S. v.&é Board of Educ. of Ga896 F.2d 507, 512 (11th Cir.

1990) (quoting H.R. Rep. No. 94-1609, 9@bng., 2d Sess. (1976)). With respect
to those findings and recommendations taclla party has not asserted objections,

the Court must conduct a plain error revieithe record._Uited States v. Slay

714 F.2d 1093, 1095 (11thrCiL983),_cert. denied64 U.S. 1050 (1984).

12



For the reasons stated on pages 9-1isfOrder, and in view of Petitioner’s

pro se status, the Court conductsl@novo review of the R&R.

B. Analysis

1. Knowingness and Voluntariness of Plea
Petitioner argues that his guilty pleasvaot knowing and voluntary because
he was not advised that, by entering supkea, he would be surrendering his right
against compulsory self-incriminatiof.he Magistrate Judge evaluated the state
habeas court’s application of Boykim determine iPetitioner knowingly and
voluntarily waived his right to a juryid. The state halas court found:

The record belies [P]etitionertdaim that his plea was
involuntary based upon a failureadvise [P]etitioner of his right
against self-incrimination. THadvice and waiver” form, coupled
with testimony of Armstrong is cohgsive proof that [P]etitioner was
advised of this essential Boykiight.

There is no requirement thany “magic word” be used to
inform [P]etitioner of the rights hevaives by entering a guilty plea.
Rather, the trial court must makeuts” that the defendant has a “full
understanding” of the rights waived.. The language contained on the
waiver form and conveyed by the tr@urt, coupled with the advice
of the attorneys as relayed by attorney Armstrong, more than
“adequately conveyed to [P]etitiontne core principles of the
privilege against compulsory setfarimination guaranteed by the Fifth
Amendment.”

(R&R at 14 (quoting August 13, 2010, Order7-8)). The Magistrate Judge found
that this “analysis demonstrate[d] thlaé state habeas court reasonably applied

clearly established federal law.” &R at 14). The Gurt agrees. The

13



Acknowledgement and Waiver of Rightsriothat Petitioner signed explained the
Constitutional consequencesRdtitioner entering a guilty @h. (Pet. at 17). The
form asked, “Do you understand that you ddr@ve to say, gn, or do anything
that will tend to show that you are guilby the charge unless you want to?”
Petitioner initialed the slot labeléyes” next to this questiof? At the September
9th plea hearing, the trial court asketesal questions to confirm that Petitioner
was entering his plea freely and voluntariljhe court asked, “Is your decision to
plead guilty made freely and voluntarilyPetitioner answered “yes.” The court
also asked, “[Do] you understand you hawe tight to a jury trial?” and “[Do] you
know you don’t have to sign, say or do dngg to show you're guilty of this
offense unless you want to?” Petitionescahnswered “yes” to both of these

questions® The Court finds that Petitionentered his plea knowingly and

12 Although Armstrong testified that Petitier was “very reluctant” to enter his

plea, this does not discredit thatiBener pleaded guilty knowing he was
relinquishing his constitutional rights. R®ner engaged in lengthy discussions
with his attorneys during the weeks befbeeentered his guilty plea. During these
discussions, Petitioner asked severastions, which Baig and Armstrong
answered in written letters to Petitiondn these letters, Petitioner’s counsel
outlined the options available to him atih@ consequences of each, including the
consequences of pleading guilty.

13 The Court accepts as true Petitionéyss” answers to the trial court’s
guestions._CfUnited States v. Medlo¢gld 2 F.3d 185, 187 (11th Cir. 1994) (“There
Is a strong presumption that the stagéems made [by the defendant] during the
[plea] colloquy are true.”).
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voluntarily. The Court further finds thtie state habeas court’s decision was not
contrary to or an unreasonable applicatof clearly establised federal law and
was not based on an unreasorat#termination of facts in light of the evidence in
the state habeas proceediny28 U.S.C. § 2254(d)(1)(2); sé&cChesney

v. Henderson482 F.2d 1101, 1110 (5th Cir. 1973) (“[T]here is no requirement that

there be express articulatiand waiver of the three cditstional rights referred to
in Boykin by the defendant at the time of acceptof his guilty plea, if it appears
from the record that the agsed’s plea was intelligently and voluntarily made, with

knowledge of its consequences.”); accbmlted States v. Simmon861 F.2d 183,

187 (11th Cir. 1992) (“This Cirgu. . . has construed Boykio require only that
courts establish a record that generedlyeals affirmative awareness of the
‘consequences’ of a guilty plea(ipternal citations omitted).
2. Defective Form

Petitioner next argues that “the trial coused a defectivpre-plea form that
was void of any notice against Compuls&sif-Incrimination.” (Pet. at 11).
Petitioner argues that the Acknowledgemamd Waiver of Rights form should
have included the exact phrase “Rightafgst Compulsory Self-Incrimination”

because existing law “does not authopagaphrasing of the constitutional right

14 The Court’s analysis here also applie the analysis of Ground Two claims,

which are identical to those asserted here.
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waived.” (Id.at 14). The state habeas coutedmined that the language advising
Petitioner that he did not have to “saygrsior do anything that will tend to show
that you are guilty of theffense charged unless you wany’ satisfied the Boykin
requirements. This was aasonable application of Boykimcluding because
Petitioner was advised prapeof his right against self-incriminatioh. SeeBrady

v. United States397 U.S. 742, 749 (1970) (“The voluntariness of [a] plea can be

determined only by considering all of tredevant circumstances surrounding it.”);
McChesney482 F.2d 1101 (reasonable readingeaford at plea hearing and in
state habeas hearing supported thérakant’'s plea was knowing and voluntary,
notwithstanding alleged lack of specifarticulation of his rights under Boyjin

accordUnited States v. Gearid96 F.2d 691, 695-96 (5th Cir. 1974) (“Specific

judicial incantations of constitutional rights is not the litmus test under . . . the
Constitution.”). The right againstlséncrimination imposes a minimum
requirement that his plea be the voluntaxpression of his own choice. Bra®97
U.S. at 748. The state habeas courtsision here was not contrary to or an

unreasonable application of clearly estdi#is federal law andias not based on an

> The quoted language from the plea fasrmerely a plain language phrasing

of the right against self-incrimination. SBeack’sLAw DICTIONARY 1566 (10th
ed. 2014) (defining “self-incriminatiores “the act of indicating one’s own
involvement in a crime . . . psby making a statement.”).
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unreasonable determination of the factkght of the evidence presented in the
state habeas proceedings. 28 U.S.C. § 2254(d)(1)(2).
3. Ineffective Assistance of Counsel

Petitioner argues that his counsel wafiective in advising him regarding
his decision to plead guilty. To ebtish ineffective assistance of counsel,
Stricklandrequires that Petitioner show (1)light of all the circumstances, the
identified acts or omissions were odtsithe wide range of professionally
competent assistance, and (2) but for selis unprofessional errors, the result of
the proceeding would have been different. Strickldit® U.S. at 690-691.

Petitioner argues that the first Stricklgmabng is satisfied because counsel
should have objected to the plea form deeakthe trial court to advise him of his
Fifth Amendment right against self-incrin@tion. The Magistrate Judge found that
the plea form and judge’s colloquy advised Petitioner of his right against
self-incrimination, and that it was reasoreatiiat counsel did not object to the form
or ask that the trial judge advise himtbis right. She concluded that the state
habeas court correctly apali¢he first prong of StricklandThe Court agrees, and
finds that the state habeas court’s decision that counsel was not ineffective was not
contrary to or an unreasonable applizatof clearly establieed federal law and

was not based on an unreasonalgtermination of the facts in light of the evidence
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presented in the state habeas peatings. 28 U.S.C. § 2254(d)(1)(2); $¥aters
v. Thomas46 F.3d 1506, 1512 (11th Cir. 1998n banc) (“The_[Stricklarjdest
has nothing to do with what the best lavws/@ould have done. Nor is the test even
what most good lawyers would have done. We ask only whether some reasonable
lawyer . . . could have acteid, the circumstances, as §fi counsel acted . . . . ).
Petitioner next argues that his clainis#es the second prong of Strickland
because he would have proceeded to liaal he been advised of his right against
self-incrimination. Both the plea forand the trial judge, however, adequately
advised him of his Fifth Amendment right against self-incrimination. Even if
Petitioner’s counsel personaflgiled to advise him of ik right, Petitioner was not
prejudiced. A petitioner must show both thatinsel’s representation fell below an
objective standard of reasonablenessl, that there is a reasonable probability that

but for counsel’s errors, he would have insisted on going to trial. Hill v. Logkhart

474 U.S. 52, 58-59 (1987). Here, Petitionas advised of his right against
self-incrimination, and was fully aware tha¢ was not required to admit guilt, and
that doing so would lead to a prison sentence between 10 and 12°y&aesCourt
thus finds that the state habeas cour'sision that counsel was not ineffective was

not contrary to or an unreasonable appiccaof clearly established federal law and

16 The record clearly establishes tRatitioner was well-awarihat he could go

to trial if he chose to.
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was not based on an unreasonalgiermination of the facts in light of the evidence
presented in the state habeascpedings. 28 U.S.C. § 2254(d)(1)(2).
4.  Ground Two Claims

Petitioner argues also that the plea fddwl not provide notation of right
against waiver of Compulsory Self-Incrinaition; in violation of federal and state
courts mandates for acceptanceésaiilty Plea embodied in Boykirjsic] . . . and
State Uniform Court Rule 33.8.” (Pet.18). The Magistrate Judge determined
that Petitioner did not show that the stabeas court’s rejection of the Boykin
claim was not contrary to or an unreadaeaapplication of clearly established
federal law. The Court agrees with tdagistrate Judge and the state habeas
court’s conclusion. The Court alsoeefs Petitioner's argument regarding Uniform
Superior Court Rule 33.8 on the ground tieateral habeas relief is only granted

where a state court has violated establigbeetal law.!” SeeSwarthout v. Cooke

562 U.S. 216, 216 (2011) (“Federal habeapuesrelief does not lie for errors of
state law.”).

Finally, Petitioner argues he entitled to federal leas relief because the
state court failed to issue a decision anMition to Withdraw his guilty plea.

However, the state habeas court’s failir@ddress the Motion is not a basis for

1 Rule 33.8(7) includes the right notit@riminate one’s self. As stated, the

plea form and trial judge both cleadgvised Petitioner of this right.

19



federal habeas relief. S@aiince v. Croshy360 F.3d 1259, 1262 (11th Cir. 2004)

(holding that “while habeas relief isailable to address defects in a criminal
defendant’sonviction and sentence, an alleged defect ia collateral proceeding
does not state a basis for [federalbbas relief.”) (emphasis added).
5. Certificate of Appealability

The Magistrate Judge denied PetitioaeCertificate of Appealability on the
ground that Petitioner has not made a taig@l showing of the denial of a
constitutional right. The Court agrees the reasons statéuthe R&R that a
certificate of appealabilityh®uld not be issued. S8 U.S.C. § 2253(c)(2) (a
certificate of appealabilty may only issudhk applicant has made a substantial
showing of the denial of a constitutional right).
1. CONCLUSION

Accordingly, and for the foregoing reasons,

IT ISHEREBY ORDERED that Magistrate Juddenda T. Walker’s Final
Report and Recommendation [SA®OPTED as supplemented by this Ord&r.

IT ISFURTHER ORDERED that Petitioner’s Petition for Writ of Habeas

Corpus Pursuant to 28 U.S.C. § 2254 [IDEBNIED and this action i®ISMISSED.

18 For the reasons discussed in this @Qrtee Court denies Woodruff's request

for an extension of time to file objections [10].
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IT ISFURTHER ORDERED that a Certificatef Appealability, under
Rule 11 of the Rules Governing Section 2254 Cas&f M| ED.
IT ISFURTHER ORDERED that Petitioner’s Motion for Habeas Corpus

Status Update [13] IBENIED as moot.

SO ORDERED this 15th day of December, 2014.

Wikon & . M

WILLIAM S. DUFFEY, JR. |
UNITED STATES DISTRICT JUDGE
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