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Doqg.

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

VAL EALEY, .. HABEAS CORPUS
Petitioner, . 28U.S.C. 82254
V.
TOM GRAMIAK, .. CIVIL ACTION NO.
Warden, Dooly Sate Prison, . 1:14-CV-0418-RWS-WEJ
Respondent. "
ORDER

This case is before the Court on petitioal Ealey’s Objections [17] to the
Final Report and Recommendation (“R&® [15], which recommends that
respondent’s Motion to Dismiss [11] B&RANTED and that this Amended 28 U.S.C.

8§ 2254 Petition [6] and a certificate of appealability be denied.

In reviewing a Magistrate JudgeReport and Recommendation, the district

court “shall make a de novo determinationitaise portions of the report or specified

proposed findings or recommendationswhich objection is made.” 28 U.S.C.

8 636(b)(1). “Parties filing objections tomagistrate’s report and recommendation

must specifically identify those findings objedtto. Frivolous, conclusive, or general

objections need not be considered by tis&ridt court.” _United States v. Schyl&65

F.3d 1353, 1361 (11th Cir. 2009) (periam) (quoting Marsden v. Moor&847 F.2d
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1536, 1548 (11th Cir. 1988)) (internal quotatimoarks omitted). Absent objection, the
district judge “may accept, reject, or modify, in whole or in part, the findings a
recommendations made by the magistyadige,” 28 U.S.C. § 636(b)(1), and “need
only satisfy itself that there is no clear eroo the face of the record in order to accep
the recommendation,” Fed. R. Civ. B2, advisory committee note, 1983 Addition,
Subdivision (b). Further, “the districtourt has broad discretion in reviewing &
magistrate judge’s report and recommeraddti- it “does not huse its discretion by
considering an argument that was not pnésd to the magistrate judge” and “has
discretion to decline to consider a pastgrgument when that argument was not firs

presented to the magistragege.” Williams v. McNeil 557 F.3d 1287, 1290-92 (11th

Cir. 2009).

l. Background

A. Case Number 2008-CR-1875-5

On October 27, 2007, petiier was stopped for speeding in Clayton County.

(Resp’'t Ex. 5 pt. 1 [12-7], at 102-03; Respit. 6, pt. 2 [12-11], at 18.) The officer
noticed an odor of marijuana coming from petier’s vehicle. (Resp’t Ex. 6, pt. 2 at
18.) Based on the odor, thi#éicer searched the vehicéand found more than an ounce

of marijuana and more than twgreight grams of cocaine._ ()d.Petitioner was

—+




charged in Clayton County case number 2Q68-1875-5 with trafficking in cocaine,
possession of marijuana, and speeding. (Resp’t Ex. 5 pt. 1 at 102-03.)

Following a bench trial on April 22009, petitioner was found guilty on all
counts. (Resp’t Ex. 5 pt. 1 at 145; Resp’'t Ex. 5 pt. 2 [12-8], at 32.) The courtimpgsed
a total sentence of ten years of imprisonineiiResp’t Ex. 5 pt2 at 33.) Thomas
Moran represented petitioner at trial. (Resp’'t Ex. 5 pt. 1 at 145.)

Represented by new counsel, Jonathon J. Majeske, petitioner filed a direct
appeal, arguing that his waiver of his righatpry trial was involuntary. (Resp’t Ex.
5pt. 3[12-9], at 4-13.) The Georgia CooirAppeals agreeaind reversed petitioner’s

conviction, but concluded that hewdd be retried. Ealey v. Statél4 S.E.2d 424,

427-28 (Ga. Ct. App. 2011).

On November 29, 2011, represented byMajeske and Mark J. Issa, petitioner

—

entered a negotiated guilty plea and agateived a total sentence of ten years o

imprisonment, concurrent with Clayton County case number 2009-CR-0163-5.
(Resp’'t Ex. 6, pt. 2 at 14-24.) Petitioner did not pursue further direct review.

B. Case Number 2009-CR-0163-05

On October 29, 2007, officers from tG&yton County Narcotics Unit executed

a search warrant on petitionerésidence. (Resp’t Ex. 5.f@&at 100.) Upon entry, the
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officers found approximately fifty pounds of marijuana, as well as some cocaine. (Id.
Resp't Ex. 2 [12-4], at 2.) Petitioner was charged in Clayton County case number
2009-CR-0163-5 with possession of controlled substances near a school, possessio

of cocaine, and trafficking in marguma. (Resp’t Ex. 5 pt. 3 at 1-2.)

14

On May 13, 2009, petitionerepresented by Mr. Moran, pleaded guilty to the

—r

trafficking in marijuana charge, and the renwag charges were nolle prossed. (Resp’
Ex. 5 pt. 2 at 51, 99-105.) The court sentenced petitioner to seventeen years of
imprisonment, concurrent with Clepn County case number 2008-CR-1875-5. (Id.
at 108.) Petitioner did not file a direct appeal.

C. Post-Conviction Proceedings

On February 28, 2012, petitioner, stélpresented by Mr. Majeske, filed a
habeas corpus petition in the Super@wurt of Dooly County, challenging case
number 2009-CR-0163-5. (Resp’t Ex. 18{1].) Petitioner later filed a pro
seamendment. (Resp’t Ex. 1b [12-2].) that petition, as aended, petitioner raised
the following seven grounds for relief: (1) Mloran was ineffective for not properly
moving to suppress the contraband foungetitioner's home on the ground that the
affidavit supporting the search warrantsatagally insufficient; (2) Mr. Moran was

ineffective for not moving to quash timelictment on double jeopardy grounds; (3) Mr,

4
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Moran was ineffective for fling to challenge the insufficient chain of custody report;

UJ

as to the marijuana evidest (4) Mr. Moran was ineffective for not challenging the
marijuana tests evaluations because they fabricated; (5) the prosecutor and tria
judge exceeded their jurisdiction in flging a case against petitioner and entering
judgment without evidence or subject matteisiction; (6) the trial court erred in not
allowing petitioner to discharge his retainégieney before trial;ad (7) the trial court

abused its discretion in failing to rule petitioner's motion to withdraw his plea.
(Resp’'t Ex. 1a at 5; Resp’t Ex. 1b.)

On July 30, 2012, petitioner executed another ggamendment adding a
challenge to case number 2008-CR-1875-8Resp’'t Ex. 1c [12-3].) In that
amendment, petitioner added the followingwgrds for relief: (8) Mr. Majeske and Mr.
Issa were ineffective for failing to ra@sa chain of custodynd lack of evidence
challenge to the cocaine that formed the basis of his conviction, as the cocaing was
never signed out of evidence for testimg the Georgia Bureau of Investigation
(“GBI"); (9) Mr. Majeske and Mr. Issa weiaso ineffective fonot arguing that the
chain of custody documents revealed faldees1 (10) Mr. Majeke and Mr. Issa were
ineffective for failing to raise a claim thdte GBI lab report was fabricated, as the

guantities seized and tested differed; (¥t) Majeske and Mr. Issa were ineffective
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for (a) not arguing that Mr. Moran was ffetive for not properly moving to suppress
the drug evidence and (b) not allowing petier to view the evidence against him;
(12) Mr. Majeske and Mr. Issa were ffextive for not arguing that Mr. Moran was
ineffective for abandoning representatiafter the trial court denied petitioner’s
motion to suppress; (13) Mr. Majeske was ineffective for not arguing prosecutorial
misconduct based on the prosecutor’'s knowleafgie inadmissibility of the drug
evidence due to the errors in the chaicwsdtody reports; and (14) Mr. Majeske was
ineffective for failing to raise the issuejotlicial misconduct based on the trial court’s
alleged knowledge of the insufficient chain of custody reports.afl8-5.)

Following December 11, 20Ehd March 19, 2013 evidentiary hearings wherei

-

petitioner appeared pse the state habeas court entered a written order denying the
petition on April 8, 2013. (Resp’t Ex. 2; RespX. 5 pt. 1 at 1-95; Resp't Ex. 6 pt. 1
at 1-116.) The Georgia Supreme Court désmd as untimely petitioner’s application
for a certificate of probable cause to appiha denial of habeas corpus relief on

January 6, 2014. (Resp't Ex. 4 [12-6].)
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Petitioner filed this federal baas action on February 5, 201&Pet. [1] 3.) In
his Amended Petition, petitioner raiseg #ollowing grounds for relief regarding
Clayton County case number 2008-CR-18753H his conviction was obtained based
on fabricated evidence and an unlawful traffic stop in that the officers “illegally and
unconstitutionally profiled, investigatedppped and arrested . petitioner without
due process or probable cause”; (2)(a) theesdefense counsel, and the trial cournt
used fraud to convict petitioner as eamted by the void indictment, fabricated
evidence, and that no physical evidence wasgmted at the bench trial, (b) Mr. Moran
was ineffective for filing an insufficiemhotion to suppress, (c) Mr. Moran was alsg
ineffective for not moving to have the chas dismissed due to the void indictment
GBI log, laser log, and insufficient evidence, (d) Mr. Moran conspired with the state
to force petitioner into a stipulated bertcial and stipulating to void evidence and

reports, and (e) attorneys Kipling Jenand Michelle Bass Lord provided him

! Pursuant to the “mailbox rule,” a pseprisoner’s federal habeas petition is
deemed filed on the date it is delivered to prison authorities for mailing. 28 U.S.C.
foll. 8§ 2254, Rule 3(d); Adams v. United Stat&€83 F.3d 1339, 1341 (11th Cir. 1999)
(per curiam).

2 Because the Court finds, as discasbelow, that petitioner’s challenge to
Clayton County case number 2009-CR-0163-5 is time barred, petitioner’s grounds for
relief concerning that case are not listed here.

7
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ineffective assistance in connextiwith his motion for a new tridl{3)(a) conspiracy
and fraud by the state, appellatainsel and the trial coutéprived petitioner of a full

and fair appeal, (b) Mr. Majeske was iregffive for failing to move to “void” the

14

conviction, (c) Mr. Majeske deceitfully tojaketitioner that he could not prosecute the
motion to suppress and wouldvesto file a habeas qous petition, (d) Mr. Majeske
failed to appeal the denial of the motiorstgpress, raise a claim that the indictment
was void, argue that the state had withheld favorable evidence from the video of the
traffic stop, and have a transcript of tietion for a new trial hearing prepared anc
transmitted to the appellate court, (e). NWajeske and Mr. Issa withheld facts of

petitioner’s case and related to the void indictment and forced him to enter a guilty

3 As part of ground two, petitioner alasserts that the trial court manipulateg
and forced him into waiving his right to ayurial. (Am. Pet. 35) Petitioner raised
this claim on direct appeal, and the Gear@ourt of Appeals reversed his conviction
and allowed the state tetry him. _Ealey714 S.E.2d at 427-428. Petitioner is entitled
to no further relief in this Court with respect to this claim.

8
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plea, and (f) the indictment is void becapstitioner’s signature/as forged onto fit;
and (4) his right against douimpardy has been violatedAm. Pet. 12-33, 35-42.)
Respondent argues, in pertinent pasdf fhetitioner’s challenge to case number
2009-CR-0163-5 is untimely, ground one isiwed by petitioner’s guilty plea, and
grounds two through four are procedurallyaidted. (Resp’t Br[11-1], at 5-13.)
Petitioner responds, disputing respondent’s aenieand reasserting the merits of hisg
grounds for relief. (Pet'r's Resp. [13].)
The magistrate judge agrees witlspendent’s analysis of this case and

recommends that the Motion to Dismissgoanted and that the Amended Petition b

117

denied. (R&R at 8-18.) Baoner objects, in pertinent part, that the magistrate judge

erred by failing to issue aibfing schedule, that his allenge to case number 2009-

* As part of ground three, petitioner atsamplains of several alleged defects in
the state habeas proceedings, including Miajeske’s initial filing of the petition.
(Am. Pet. 39-42.) However, “while habeas relief is available to address defects
criminal defendant’'s conviobn and sentence, an allejelefect in a collateral
proceeding does not state a basitéieas relief.”_Quince v. Crost860 F.3d 1259,
1262 (11th Cir. 2004). Therefore, theserogiare not cognizable in federal habea
corpus proceedings and are not further addressed herein.

na

UJ

>In his Objections [17] and Brief [18)gtitioner attempts to re-characterize his
grounds for relief and raise new clainfir example, petitioner now presents groun(
one as an ineffective assistance of countein. (Objections 10.) Because these
claims were not presented to the magistjadge, the Court will not consider them.
SeeWilliams, 557 F.3d at 1292.

|
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CR-0163-5istimely under 28 U.S.C. § 2244(d)(1){Bat he is actually innocent, that
grounds two through four are not procediyraefaulted because he “essentially”
raised them in his state heds proceedings, and, in therithat the Court finds them

procedurally defaulted, ¢éhdefault should be excuskdsed on his actual innocence.
(Objections 1-2, 4-8, 10-11.)

[I.  Analysis of Petitioner's Objections

Regarding petitioner’s first objection, neither a response to the petition ngr a
reply are required unlessdared by the Court. S&8 U.S.C. foll. § 2254, Rule
5(a),(e). There is no requirement tha Mourt issue a briefg schedule in § 2254
cases. Accordingly, this objection lacks merit.

A 8§ 2254 petition is timely if filed withirone year of “the date on which the
impediment to filing an application creat by State action in violation of the
Constitution or laws of the United Stateseasnoved, if the ggicant was prevented
from filing by such State action.” 28 U.S&2244(d)(1)(B). Petitioner contends that,
on June 1, 2009, the trial court appethtMr. Jones to represent petitioner in

connection with his motion to withdraw his guilty plea in case number 2009-CR-0163-

-

5 and then substituted Ms. Lord as petitioneotsnsel when Mr. Jones failed to appea

in court on October 27, 2009. (Objections 5.) According to petitioner, Ms. Lqrd

10
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amended the motion for new trial filedaase number 2008-CR-1875-5 to “reflect the

7

motion to withdraw plea” in the 2009 case and to add a motion in arrest of [the
judgment in the 2009 case. (ldPetitioner states that a hearing was then scheduled

for March 23, 2010. _(I9l. “Petitioner, unaware of éhamended motion filed by [Ms.]

U

Lord, retained attorneys Mark Issa adohathan Majeske,” and the hearing way

continued until April 27, 2010._(1yl. Petitioner was present at this hearing, and the

14

court, with the agreement of petitioner’s atiys, dismissed the motions filed in case
number 2009-CR-0163-5. (ldt 6.) Petitioner statesathe relied on Mr. “Majeske’s
false assertion that the trial court could hear the motion to withdraw because the
term of court had expd and that he . would have to file a habeas corpus petition.’
(Id.) Petitioner’s counsel then waited tweityo months, until February 28, 2012, to
file his state habeas petition. (ldPetitioner contends that these facts created an

impediment to his filing a timely federal habeas petifiofd. at 6-7.)

-

® To the extent that these allegatianmsild be construed as an argument fo
equitable tolling, petitioner hast alleged any facts ttnew that he acted with due
diligence. _Seélolland v. Florida560 U.S. 631, 649 (2010) (The limitations perioc
set forth in “§ 2244(d) is subject ®quitable tolling” when a petitioner “shows
‘(1) thathe has been pursuing his rights diligentlyand (2) that some extraordinary
circumstance stood in his way’ and prewaehtimely filing.”) (emphasis added);
George v. Sec’y Dep'’t of Cord38 F. App’x 751, 753 (11th Cir. 2011) (per curiam)
(Petitioner cannot “establish reasonable diligence merely by retaining | [a
postconviction] attorney.” Rather, atrenimum, petitioner must “diligently inquire[]

11
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Petitioner fails to show that an impedimiécreated by State action” prevented
him from timely filing this action. An ingopetent postconviction attorney “is not the

type of State impediment envisionedgir2244(d)(1)(B).” _Lawrence v. Floridd21

F.3d 1221, 1226 (11th Cir. 2005). Moregv®ir. Majeske’s advice concerning
petitioner’s need to file a state habeas petition, rather than a motion to withdraw his

guilty plea, was correct. Sédokes v. State695 S.E.2d 206, 207 (Ga. 2010) (“A

motion to withdraw a guilty plea is subjecttte term-of-court rule, which bars a trial
court from consideration of such a motiorcerthe term of court in which the subject
plea was entered has expired.” Moreowwedefendant asserting that he received
ineffective assistance of counsel in ceatmon with his guilty plea “must seek to
withdraw the guilty plea through habeaspmes proceedings.”) (citations omitted).
Next, petitioner asserts that he is actuadlyocent of the charges in both cases.
(Objections 7-8.) Regarding case numd@08-CR-1875-5, petitioner contends that
“the alleged speeding violation that pretaped the . . . Octob&7, 2007, arrest was
fabricated to establish probable causeap sind arrest him’ral “the video from the

traffic stop wouldpotentially exonerate him.” _(Idat 7.) Petitioner further states, as

of his attorney concerning the filing of thest-conviction motion or the effect that a
later filing would have on tederal habeas corpus petiti”). Thus, petitioner is not
entitled to equitable tolling.

12
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to case number 2009-CR-0163-5, that “he wasigtody prior to and during the police
alleged seiz[ure of] cordband from his residenaen October 29, 2007.” _(ly.
According to petitioner, “the state neveasd actual evidence to present in court to
support their charges.”_(Id.
A plea of actual innocence, if proved, can overcome the one-year limitations

period for filing a federal habeas paois action._McQuiggin v. Perking33 S. Ct.

1924, 1928 (2013). “To be credible,” aaoh of actual innocence must be based on

reliable evidence not presentedral.” Calderon v. Thompsorb23 U.S. 538, 559

(1998) (citing_Schlup v. De|ldb13 U.S. 298, 324 (1995)). To establish his actual

innocence, a petitioner must persuade “the district court that, in light of the new
evidence, no juror, acting reasonably, veblave voted to find him guilty beyond a
reasonable doubt.” Schiupl3 U.S. at 329. “The [adl innocence] gateway should
open only when a petition presents ‘evidemiaanocence so strong that a court cannat

have confidence in the outcome of the tualess the court is also satisfied that th¢

1%

trial was free of nonhanless constitutional error.” _McQuiggiri33 S.Ct. at 1936
(citing Schlup 513 U.S. at 316).
Petitioner has not cited tany “reliable evidence not presented at trial” tg

support his actual innocence claim. Accagly, petitioner has failed to meet Schkip

13
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demanding standard, and this § 2254 ptiis untimely as to case nhumber 2009-CR
0163-5.

Finally, the fact that the grounds for relief petitioner raises in this fede
petition may be somewhat similar to thoser&ised in his state habeas proceeding
does not satisfy 8§ 2254(b)(1)(A)’s requiremdrdt petitioner exhaust his state cour
remedies. The Court agrees with the ratgte judge’s findings that petitioner did not
present the claims he raises in groundsttwough four of his federal habeas petitior
to the state courts and that those growrdsnow procedurallgiefaulted. Moreover,
petitioner’s actual innocence claim does not eedhis procedural default because, a

noted above, he has not meet Scillwemanding standard. Skze v. Hall 532

F.3d 1184, 1195 (11th Cir. 2008) (stating that Schtapdard applies to “fundamental
miscarriage of justice exceptionttee procedural default doctrine”).

Having conducted a careful review thfe R&R and petitioner’s objections
thereto, the Court finds that the magistjatige’s factual antégal conclusions were
correct and that petitioner’s objections have no merit.

[ll.  Conclusion
For the foregoing reasons, the Co@YERRULES the Objections [17],

ADOPTSthe R&R [15] as the opinion and order of the C@BRANTS respondent’s

14

ral

[2)




Motion to Dismiss the Claims Challenging the 2009 Guilty Plea Conviction as
Untimely [11], DENIES the Amended Petition [6], anDECLINES to issue a
certificate of appealability.

IT IS SO ORDERED this__12th day of August, 2014.

RICHARD W. STOR &
United States District Judge
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