Porter v. Owens Doc. 21

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

ARNOLD VERNARD PORTER,

Petitioner,
v. 1:14-cv-0867-WSD
STEVEN PERKINS,
Respondent.
OPINION AND ORDER

This matter 1s before the Court on Magistrate Judge Alan J. Baverman’s
Final Report and Recommendation (“R&R”) [19]. The R&R considers Petitioner
Armold Vernard Porter’s (“Petitioner”) Petition for Writ of Habeas Corpus
(“Petition”) [1] and Respondent Steven Perkin’s (“Respondent”) Motion to
Dismiss as Untimely [5] (“Motion to Dismiss™) and Motion to Dismiss for Lack of
Exhaustion [16] (“Exhaustion Motion™). The Magistrate Judge recommended that
Respondent’s Motion to Dismiss be granted and the Petition be dismissed as
untimely. The Magistrate Judge recommended also that a Certificate of

Appealability (“COA”) not be 1ssued.
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l. BACKGROUND

On November 27, 1996, Petitioner pleaded guilty and was sentenced to:
(i) twenty years for voluntary manslaughtas, a lesser included offense of malice
murder (Count 1); (ii) twenty yearspmsecutive to Count 1, for armed robbery
(Count 3); and (iii) twenty years, concurrent to Count 3, for aggravated assault

(Counts 5, 7, and 8). (Doc. 7-5, at 57-58; see Bisn 7-6 at 30). Petitioner did

not appeal his conviction. (Doc. 7-119t On December 27, 1996, Petitioner,
proceedingro sg, filed a “motion to modify seence” in the state court. (Doc.
7-8 at 14-18¥. The state court nevaddressed this motidn.

On July 7, 2008, over eleven years afte was convicted, Petitioner filed a
habeas corpus petition in the Superiou@of Wheeler County, Georgia, which

was denied on June 7, 201ZDoc. 7-1 at 1; Doc. 7-3 at 1). Petitioner filed an

! Petitioner was indicted for maliceurder (Count 1), for felony murder

(Count 2), for armed robbery (Cous), for kidnapping (Count 4), and for
aggravated assault (Counts 5, 6ad 8). (Doc. 7-5, at 40-47).

Petitioner states that he filed timeotion to modify sentence” on December
13, 2000. (Sefet. at 3). The Court’s carefulhrew of the record confirms that
Petitioner filed higro se motion to modify his sentence on December 27, 1996.
(Doc. 7-5 at 14-18).
3 The facts involving the state courbpeedings are set out in more detail in
the R&R. The parties have not objecteany facts set out in the R&R, and
finding no plain error in the Magistrate Judge’s findings, the Court adopts them.
SeeGarvey v. Vaughn993 F.2d 776, 779 n.9 (11th Cir. 1993).
4 The case, No. 08CV15@&as transferred to the Superior Court of Coffee
County, Georgia.




application for a certificate of probableusz in the Georgiaupreme Court, which
was denied on April 10, 2013. (Doc. 7-4).

On March 15, 2014, Petfmner filed his Petition pursuant to 28 U.S.C.
§ 2254° On May 5, 2014, Respondent filad Answer [4], asserting several
defenses, including that the Petition watimrly. On the sae day, Respondent
filed his Motion to Dismiss, arguingdhthe Petition was not filed within the
one-year limitations period setrtb in 28 U.S.C. § 2244(d).

On May 20, 2014, Petitioner filed REmse [8] to the Motion to Dismiss
and his identical Reply [9] to Respomiis Answer. OrMay 29, 2014, Petitioner
filed his “Motion to Amend -- MGon Not to Dismiss Petition As
Untimely -- Reply to Respondent’s Ansmig@esponse” [10, 11]. In his Response
and motion to amend, Petitioner appeanse@rguing that his state petition should
have been considered timely and thatRleétion was timely filed within one year
of the conclusion of his state habeas corpus proceedings. On October 16, 2014,
Respondent filed the Exhaustion Motion. Petitioner did not file a response to the

Exhaustion Motion.

> The Petition, while ddeted on March 25, 2014, is deemed filed on March
15, 2014, the date Petitioner provided his Petition to prison officials for mailing.
Seeleffries v. United State348 F.3d 1310, 1314 (11th Cir. 2014); see also
Houston v. Lack487 U.S. 266, 276 (1988).




On November 14, 2014, the Magistrate Judge issued his R&R,
recommending that the Petition be derasduntimely, because the one-year
limitations period for Petitioner thle a § 2254 petition expired on
December 27, 1997. (R&R at 1(petitioner’s time for filing was not tolled
because he did not seek state collateraéve until July 7, 2008, after his one-year
limitations period had expice (R&R at 4, 10).The Magistrate Judge
recommended that a COA nm issued. (R&R at 11-)1.2 The Magistrate Judge
recommended also that Respondent’bdtistion Motion be denied as moot.
Petitioner did not file any obgtions to the R&R.

[I. DISCUSSION
A. Legal Standard

After conducting a careful and comfdeaeview of the findings and
recommendations, a district judge magem, reject, or modify a magistrate
judge’s report and recommendatia28 U.S.C. § 636(b)(1); Williams v.
Wainwright 681 F.2d 732, 732 (11th Cir. 1982), cert denied, 459 U.S. 1112
(1983). A district judge “shall makede novo determination of those portions of
the report or specified proposed findilmysecommendations to which objection is
made.” 28 U.S.C. § 636(b)(1). it respect to those findings and

recommendations to which a party hasasserted objections, the district judge



must conduct a plain error reviewtbk record._Unitg States v. Slay714 F.2d

1093, 1095 (11th Cir. 1983).

B. Analysis

1. Untimeliness and Statutory Tolling

The Magistrate Judge, after a carefnt thorough review of the record,
recommended in his R&R d@ihthe Court grant Respondent’s Motion to Dismiss,
dismiss the Petition as untimely, and dgngnting a COA. Beaesse Petitioner did
not object to the Magistrate Judge’sding that the Petition was untimely and
statutory tolling does not apply, the Coraviews these findings for plain error.
SeeSlay, 714 F.2d at 1095.

The Antiterrorism and Effective ¢h Penalty Act of 1996 (AEDPA)
provides a one-year statute of limitationgiimg a habeas corpus action attacking
a state conviction. 28 U.S.C. § 2244(d)(The limitations period runs from the
latest of:

(A) the date on which the judgment became final by the conclusion of
direct review or the expiration tifie time for seeking such review;

(B) the date on which the impedimeatfiling an application created by
State action in violation of the Constitun or laws of the United States is
removed, if the applicant was preved from filing by such State action;

(C) the date on which the constitoial right asseed was initially
recognized by the Supreme Court, & ttight has been newly recognized by



the Supreme Court and made retroasivapplicable to cases on collateral
review; or

(D) the date on which the factualeglicate of the eim or claims
presented could have been discovehedugh the exercise of due diligence.

28 U.S.C. § 2244(d)(1)(A-D). The limitationsrjmal is statutorily tolled for “[t]he
time during which a properly filed appliwan for State post-conviction or other
collateral review with respetd the pertinent judgment or claim is pending.” 28
U.S.C. 8 2244(d)(2).

Here, Petitioner entered a guiltyeplon November 27, 1996, and did not
pursue an appeal. The Magistratege found that Petitioner’s convictions
became “final,” for purposes of fedérmbeas corpus, on December 27, 1996,
when the time for filing a notice of appeal expired. Se€.G.A. § 5-6-38.

Noting that 28 U.S.C. § 2244(d)(1)(A) requarehat federal habeas corpus petitions
be filed within one (1) year of a contimn becoming “final,” the Magistrate Judge
concluded that the limitations period #@etitioner to seek federal habeas relief

expired on Decemb&7, 1997._SeBowns v. McNei] 520 F.3d 1311, 1318 (11th

Cir. 2008)°

® The Magistrate Judge noteddahe Court agrees, that Petitioner’s

December 27, 1996r0 se motion to modify his sentee was without legal effect
under Georgia law because Petitioner wasagented by counsel when he filed his
pro se motion. Sedtarley v. State712 S.E.2d 565, 567 (Ga. Ct. App. 2011). The
Magistrate Judge found that the “staial court’s implicit disregard” of




Over ten years later, on July 7, 2008titianer filed his state habeas corpus
petition. The Magistrate Judge found thHa¢cause the limitations period had
already expired, Petitioner’s state habeadgipe did not affect the statutory tolling

calculation._Se&Vebster v. Moorel99 F.3d 1256, 1256 (11th Cir. 2000) (“A

state-court petition . . . that is filedliimwing the expiration of the limitations
period cannot toll that period because themo period remaining to be tolled.”).
On March 15, 2014, approximately sixtegrars after the limitations period
expired, Petitionefiled his Petitior’

A review of the record elarly establishes that tivagistrate Judge correctly
calculated the one-year limitans period and correctly determined that statutory
tolling did not apply. The Magistrateidge also properly determined that the
Petition was untimely. The Court finds no plain error in these findings and

conclusions._Se8lay, 714 F.2d at 1095.

Petitioner’'s motion does not affect thedlity of his conviction, and the Court
finds no plain error in the Magistrate Judge’s finding.

! In his Response to the Motion to Dismiss, Petitioner asserts that his state
petition should have been consideredely and that his federal Petition was
timely filed within one year of theonclusion of his state habeas corpus.
(Response at 11). The timeliness dfitkaer’s state habeas petition is not
relevant to the timeliness of his fedePetition, and AEDPA'’s limitations period
does not begin running at the conclustdra petitioner’s state habeas proceeding
but rather when a petitioner’s convictibacomes final, and nly tolled while a
state habeas proceeding is pending. Z86.S.C. § 2244(d)(1)(Ald)(2).



2. Equitable Tolling

In addition to statutory tolling, the AED¥s limitations period is subject to
equitable tolling, an “exaordinary remedy” whit requires a petitioner to
demonstrate both “(1) diligence in his atfoto timely file a habeas petition and

(2) extraordinary and unavoidableaimstances.” Arthur v. Allem52 F.3d

1234, 1252 (11th Cir. 2006), modified other grounds, 459 8d 1310 (11th Cir.

2006). SealsoSandvik v. United State477 F.3d 1269, 1271 (11th Cir. 1999).

Petitioner bears “the burden of establishingt equitable tolling [is] warranted.”
SeePugh 465 F.3d at 1300-01. After review Petitioner’s pleadings, the
Magistrate Judge found that Petitionedt dot meet his burden of demonstrating

that he is entitled to equitable tolling because 1) Petitioner “should have been
aware by at least September 1998 . . . thapriase motion was of no effect and

that his conviction was final [on December 27, 1996],” and 2) Petitioner did not
show reasonable diligence because Petitivadted to file his state habeas corpus
petition on July 7, 2008, over ten years after the limitations period for Petitioner to
seek federal habeas rélexpired on December 27, 1997R&R at 10-11). The

Court finds no plain error in thegindings and conclusions. S8Ry, 714 F.2d at

1095.



3.  Certificate of Appealability

“A certificate of appealability may issue . only if the applicant has made a
substantial showing of the denial of@nstitutional right.” 28 U.S.C. §2253(c)(2).
When a district court has denied a hebpetition on procedural grounds without
reaching the merits of the underlying cttagional claim, the petitioner must show
that (1) “jurists of reason would find it debatable whether the district court was
correct in its procedural ruling,” andath(2) “jurists of reason would find it
debatable whether the petition states a v@hdn of the denial of a constitutional

right.” Slack v. McDaniel529 U.S. at 484 (2000). “Where a plain procedural bar

Is present and the district court is correcinvoke it to dispose of the case, a
reasonable jurist could not conclude either that the district court erred in dismissing
the petition or that the petitioner shoulddd®wed to proceed further.” Id.

The Magistrate Judge concluded ttied decisive procedural issue,
untimeliness, was not debatable, and ttmCOA should be ssied. The one-year
limitations period expired prior to Petitian®initiation of state habeas corpus
proceedings, rendering statutory tollingpplicable, and Pettiner has failed to
provide any support for the contention thatis entitled tahe extraordinary

remedy of equitable tolling. The Codirtds no plain error in the Magistrate



Judge’s determination that a COA should not be issuedSi@ger14 F.2d at
10952

[11. CONCLUSION

For the foregoing reasons,

IT ISHEREBY ORDERED that Magistrate Judge Alan J. Baverman’s
Final Report and Recommendation [19ABOPTED.

IT ISFURTHER ORDERED that the Respondent’s Motion to Dismiss the
Petition for Writ of Habeas Corpus [5]&GRANTED.

IT ISFURTHER ORDERED that a certificate oappealability is
DENIED.

IT ISFURTHER ORDERED that Respondent’s Motion to Dismiss

Petition for Lack of Exhaustion [16] BENIED ASMOOT.

SO ORDERED this 23rd day of December, 2014.

Wikon & . My

WILLIAM S. DUFFEY, JR. |
UNITED STATES DISTRICT JUDGE

8 Having determined that the Petitiis untimely, the Court finds that

Respondent’s Exhaustion Motion is moot.
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