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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA

ATLANTA DIVISION
TESS HOLLIS ANDRIATTI,
Petitioner,
V. 1:14-cv-875-WSD

SHERIFF JOE CHAPMAN and

JUDGE K. WYNNE,

Respondents.
OPINION AND ORDER

This matter 1s before the Court on Magistrate Judge Gerrilyn G. Brill’s Final
Report and Recommendation [3] (“R&R”). The R&R considers Petitioner Tess
Hollis Andratti’s (“Petitioner”) Petition for Writ of Habeas Corpus [1]
(“Petition”). The Magistrate Judge recommended that the Petition be dismissed for
Petitioner’s failure to exhaust state court remedies. Also pending before the Court
1s Petitioner’s “Motion for Default Judgment as to Joe Chapman [6] (“Motion for
Default™).

I. BACKGROUND
On March 26, 2014, Petitioner, an inmate at the Cobb County Adult

Detention Center in Marietta, Georgia, filed her Petition pursuant to 28 U.S.C.

§ 2241. Petitioner contends she 1s “imprisoned against her will” for “illegal”

Dockets.Justia.com


http://dockets.justia.com/docket/georgia/gandce/1:2014cv00875/203849/
http://docs.justia.com/cases/federal/district-courts/georgia/gandce/1:2014cv00875/203849/7/
http://dockets.justia.com/

charges. (Petition at 1). Petitioner atsehe was denied bond for “a victimless
crime” and that she is being denied fexteral and state constitutional rights and
denied due process. (JdPetitioner also asserts that the State of Georgia lacks “in
personum [sic] “jurisdiction” to proseteiher because siea woman. (Id.

Petitioner seeks release from imprisonnamd the expungement of her criminal
record. (ldat 2).

On April 1, 2014, the Magistrateidge recommended that the Petition be
dismissed with prejudice. The Magistrdtglge noted that Petitioner raised the
same claims in an earlier habgasceeding (13-cv-4031), and recommended
dismissing this case for the same reasatgorth in the Magitrate Judge’s prior
Report and Recommendation, specificallyitiRaner’s failure to exhaust her state
court remedies. The Magistrate Judgehfer recommended that a certificate of
appealability (“COA”) be denied becauBetitioner failed to meehe standard set

forth in Slack v. McDanigl29 U.S. 473 (2000).

Petitioner did not object to the Magidgaludge’s R&R. On June 16, 2014,

Petitioner filed her Motioffior Default Judgment.



1. DISCUSSION

A. Standard of Review

After conducting a careful and comf@eeview of the findings and
recommendations, a district judge mageut, reject, or modify a magistrate
judge’s report and recommendatia28 U.S.C. § 636(b)(1); Williams v.
Wainwright 681 F.2d 732, 732 (11th Cir. 1982), cert denied, 459 U.S. 1112
(1983). A district judge “shall makede novo determination of those portions of
the report or specified proposed findilmysecommendations to which objection is
made.” 28 U.S.C. § 636(b)(1). it respect to those findings and

recommendations to which a party hasasserted objections, the district judge

must conduct a plain error reviewtbe record._Unite States v. Slgy714 F.2d
1093, 1095 (11th Cir. 1983).
A. Analysis

1. Habeas Petition

The Magistrate Judge recommendeshassing the Petition for Petitioner’s
failure to exhaust her state court rehes. Petitioner did not object to the
Magistrate Judge’s finding that she has smight state habeas corpus relief, and

that she still has state court remedies available tb Ratitioner must exhaust her

! A detainee in Georgia may seek atwf habeas corpus to challenge the



state court remedies before theu@t can grant federal habeas. 28dJ.S.C.

§ 2254(b)(1)(A); Ali v. State of Fla777 F.2d 1489, 1490 (11th Cir. 1985)
(affirming dismissal of federdlabeas petition “[b]Jecauseistclear that the state is
asserting exhaustion as a defe, and because it is aleéhat [the petitioner] did

not exhaust available state remedies’he Court finds no plain error in the
Magistrate Judge’s finding that Petitioned aiot exhaust her state court remedies.
SeeSlay, 714 F.2d at 1095.

The Magistrate Judge recommendeat thhe Petition be dismissed with
prejudice. (R&R at 3). Bmuse Petitioner is entitled teek federal habeas review
after she exhausts her state court remethesCourt, rather than dismissing the
Petition with prejudice as recommendedhe R&R, will dismiss the Petition

without prejudice._Se28 U.S.C. § 636(b)(1); see algog, Gilbert v. Sec’y Dep't

of Corr, 447 F. App’x 60, 61 (11th Cir. 201{Wwhen a prisoner raises unexhausted
claims in a federal habeas petition thetrict court should dismiss the petition

without prejudice).

legality of her confinement. S€2C.G.A. 8§ 9-14-1(a) &ny person restrained of
his liberty under any pretext whatsoever may seek a writ diabeas corpus to
inquire into the legality of the restraif). Georgia permita petitioner, whose
habeas petition is not granted, to eplthe denial of habeas relief. S2€.G.A.

8 5-6-34(a)(7).



2.  Certificate of Appealabilty

“A certificate of appealability may issue . only if the applicant has made a
substantial showing of the denial of@anstitutional right.” 28 U.S.C. §2253(c)(2).
When a district court has denied a hebpetition on procedural grounds without
reaching the merits of the underlying ctiagional claim, the petitioner must show
that (1) “jurists of reason would find it debatable whether the district court was
correct in its procedural ruling,” andath(2) “jurists of reason would find it

debatable whether the petition states a vahdn of the denial of a constitutional

right.” Slack v. McDaniel529 U.S. at 484 (2000).
The Magistrate Judge recommended &h&OA not be issued, finding that

Petitioner failed to meet theastdard set forth in SlacKt is not debatable that the

Petition should be dismissed for Petitioner’s faileéxbaust her state court
remedies._Se28 U.S.C. § 2254(b)(1)(A); Ali777 F.2d at 1490. The Court finds
no plain error in the Magistrate Judge’s determination that a COA should not be

issued. SeSlay, 714 F.2d at 1095.

2 Petitioner’'s Motion for Default Judgmieis also required to be denied.

Petitioner does not explain why she isited to default judgment. The Court
assumes that Petitioner seeks a defadjmuent based upon Joe Chapman’s failure
to respond to her Petition. The Conotes that, having determined that the
Petition must be dismissed for Petitiondeggure to exhaust her state court
remedies, Chapman is not obligatedespond, and default judgment is not
warranted.



[11. CONCLUSION

For the foregoing reasons,

ITISHEREBY ORDERED that the CourADOPT S Magistrate Judge
Gerrilyn G. Brill’'s Final Report and @&ommendation [3], except the Court
MODIFIES its recommendation regarding distion, and Petitioner’s Petition
for Writ of Habeas Corpus [1] BISMISSED WITHOUT PREJUDICE.

IT ISFURTHER ORDERED that a certificat®f appealability is
DENIED.

IT ISFURTHER ORDERED that Petitioner’'s Motion for Default

Judgment as to Joe Chapman [@DENIED.

SO ORDERED this 17th day of November, 2014.

WILLIAM S. DUFFEY, JR.
UNITED STATES DISTRICT JUDGE



