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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION
JOSE DANIEL GARCIA,

Plaintiff,

V. : CIVIL ACTION FILE NO.

1:14-CV-00974-AJB
CAROLYN W. COLVIN,
Acting Commissioner
of Social Security,

Defendant.

ORDER AND OPINION

Doqg.

Plaintiff Jose Daniel Garcia (“Plaifiti) brought this action pursuant to section

205(g) and 1631(c)(3) of the Social SetguAct, 42 U.S.C. 88 405(g), 1383(c)(3), tc

obtain judicial review of the final desion of the Acting Commissioner of the Socié

Security Administration (“the Commissiong@denying his applications for Disability

Insurance Benefits (“DIB”) and Supplemelrfi@curity Income Benefits (“SSI”) undel

1

The parties have consented tae tlxercise of jurisdiction by the

undersigned pursuant to 28 U.S.C. § 636(c)Rwie 73 of the Federal Rules of Civi
Procedure. $eeDkt. Entries dated 40/2014 and 4/11/2014]. Therefore, this Ord

constitutes a final Order of the Court.
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the Social Security Aét.For the reasons below, the undersigAE&#IRMS the final
decision of the Commissioner.
l. PROCEDURAL HISTORY

Plaintiff filed an application for DIBn January 24, 2012 aad application for
SSl on December 14, 2011, alleging disabdiynmencing on July 25, 2010. [Recor
(hereinafter “R”) 85, 86, 98, 99]. Plaifits applications were denied initially and of
reconsideration. [R111, 112, 146, 147]. ®i#i then requested a hearing before &
Administrative Law Judge (“ALJ”), andan evidentiary hearing was held o
November 29, 2012. [R47-84]. The ALJ issued a decision on October 21, 2

finding that Plaintiff was not disabled. [R16-31]. Plaintiff sought review by {

2 Title 1l of the Social Security Act prides for federal Rability Insurance
Benefits. 42 U.S.C. 8§ 40%&t seq Title XVI of the Social Security Act,
42 U.S.C. § 138%kt seq, provides for Supplemental Security Income Benefits for {
disabled. Title XVI claims are not tied the attainment of a particular period @
insurance disability.Baxter v. Schweikeb38 F. Supp. 343, 350 (N.D. Ga. 1982
Otherwise, the relevantdaand regulations governingelietermination of disability
under a claim for DIB are ndgridentical to those governing the determination und
a claim for SSIWind v. Barnhart133 Fed. Appx684, 690 n.4 (1.Cir. June 2, 2005)
(citing McDaniel v. Bowey800 F.2d 1026, 1031 n.4 (1Cir. 1986)). In general, the
legal standards to be applied are the sagardless of whether a claimant seeks DI
to establish a “period of disability,” or tecover SSlI, although different statutes ali
regulations apply to each type of claifee42 U.S.C. § 1383(c)(3) (establishing tha
the judicial provisions of 42 U.S.C. § 405@k fully applicable to claims for SSI)
Therefore, to the extent thidte Court cites to SSI cassstutes, or regulations, they
are equally applicable to Pl4iif's DIB claims, and vice versa.
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Appeals Council, and the Appeals Councihigel Plaintiff's request for review on
February 11, 2014, making the ALJ’s degrsthe final decision of the Commissioney.
[R2-7].

Plaintiff then filed an action in thisdtirt on April 2, 2014, seeking review of thg

\U

Commissioner’s decision.SgeDocs.1, 3]. The answer and transcript were filed pn
August 6, 2014. [Docs. 7-8]. On Septem®g2014, Plaintiff filed a brief in support
of his petition for review of the Commissiatgedecision, [Docl1], and on October 8,
2014, the Commissioner filed a response in supddine decision, [Doc. 12]. Plaintiff
did not file a reply brieind the parties agreed waive oral argument. SeeDKkt.;

Dkt. Entry dated 4/16/15]. The mattensw before the Court upon the administratiye
record and the parties’ pleadings and brafd is accordingly ripe for review pursuant

to 42 U.S.C. 88 405(g) and 1383(c)(3).
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Il.  STATEMENT OF FACTS @
A. Background
Plaintiff was 44 years old on the allebenset date of disability. [R83Plaintiff

has a high school education, [R51, 96hd past relevant work as a greens keep

landscape specialist, salad maker, golf bartdler, and sales representative. [R77].

Plaintiff alleges disability due to hepati@s post traumatic stress disorder (“PTSD”),

asthma, thoracic aortic aneurysm, bipotisorder with a history of hypomania
thrombocytopenia, rhabdomyolysis, splemsgaly, hematochezia, and hypokalemi
[R85-86, 98-99].

B. Medical Records

In November 2002, Plaintiff had a rigtibia plateau fracture (fracture in the

right knee) which required surgery. [R1119-2BJaintiff continue to have right knee
pain and swelling. [R1040]A x-ray of the right knee in March 2010 revealed th

Plaintiff was status post opeaduction internal fixation with screws across the med

3 The record: reference in this sectior are thos¢ deeme by the partie: to
be relevant to this appealSe«Docs. 11, 12].

4 Plaintiff completed his GED.Id.].
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and lateral tibial plateau and joint effosiwith possible loose bodies overlying th
superior aspect of the bursdd.].

In July 2010, Plaintiff presented the emergency room at North DeKall
Medical Center with complaints of chest pajR1252]. Plaintiff reported that he los
his job and had been off Hifood pressure medicationg the past two monthsid.].
He denied any visual lossld[]. Plaintiff was treated with nitroglycerin and aspiri
which resolved his elevated blood pressarg] was told that Wwas necessary for him
to restart his medications. [R1253]. Plaintiff returned to the emergency roo
September 2010 with complaints of elevated blood pressure. [R1260]. On
occasion, Plaintiff tested positive for marijuana. [R1260]. After being treated
medication, Plaintiff’'s blood pressure reaglk improved. [R1262]. Plaintiff also was
treated with medication for wheezing due to bronchitis. [R1262].

In October 2010, Plaintiff returned to the North DeKalb emergency room,

was found to have an accelerated hypertereioian aortic aneurysm. [R1264]. The

notes state that Plaintiff had poor companvith medication, did multiple drugs, wa
a poor historian anaot cooperative.lfl.]. Counseling for drug use was recommende

[R1265].
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In November 2011, Plaintiff was treated at Piedmont Hospital’'s emergency room

for chest pain and hypertension. [R384]. There was initial difficulty in trying
control Plaintiff’'s blood pressure, butewually it improved within 24 hours.Idf].
His thoracic aneurysm was reevaluated] ao dissection or leakage was foundl]. [
Plaintiff also developed an ispde of painless hematocheaighich was better with
medication. [d.]. Plaintiff also underwent a leffteart catheterization which resulte
in normal findings. Id.]. Plaintiff reported smoking marijuana regularly. [R387].

In February 2012, lumbar spine imagessaed degenerative disc disease at C

C6 and C6-C7. [R540]. Also in bauary 2012, Dianne Bennett-Johnson, M.D.

performed a consultative examination. [R396]. Dr. Bennett-Johnson noted
Plaintiff’'s hypertension is currently uncontrolled with a history of thoracic aneury
which has a potential for rupture sinbdéood pressure is untreated. [R398
Dr. Bennett-Johnson also noted that Pléihgs a history of hepatitis C without sign
of end-stage liver dysfunctionld[]. She diagnosed Plaintiff with depression, histo
of posttraumatic stress, uncontrolled andemied hypertension, multiple aches, rect

bleeding, history of hepatitis C and thoracic aortic aneurys$a]. [

> Hematochezia is the passage ajdd in the feces. Merriam-Webste

Medical Dictionary, http:ww.merriam-webster.com/medéplus/hematochezia (last

visited 9/14/2015).
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In April 2012, Plaintiff presented withfaver and right-sided flank pain and was

positive for Murphy’s sigii. [R403]. No aorti@neurysm was identified in an aorti¢

ultrasound. [R547].
On April 30, 2012, Stephdtamby, Ph.D., performedmychological evaluation
and opined that

[Plaintiff] would be able to undet@nd, remember and carry out simple
instructions. He would be able ®ustain his attention in order to
complete simple tasks. He woulit expected to continue to have
moderate difficulty relating to supgasors and coworkers. [Plaintiff]
would be at mild to moderate ri$tar psychiatric decompensation under
stressful work conditions.

[Plaintiff]'s mental condion would be expected tmprove if he received
mental health treatment, including a psychiatric evaluation for appropriate
psychotropic medication. Additionahprovement would be expected to
occur if he permanently and completely stopped all use of marijuana.

[R414].

6 Murphy’s sign is a test for gallbladdesdase in which the patient is askeg
to inhale while the examiner’s fingeaise hooked under the liver border at the bottg
of the rib cage. The inspiration causks gallbladder to descend onto the finget

producing pain if the gallbtider is inflamed. Deep inspiration can be very much

limited. Mosby’s Medical Dictionary8" ed 2009).
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In December 2012, Plaintiff began tre&int at Saint Joseph’s Mercy Care

Services for behavioral health treatmant treatment of his blood pressure. [R115

1154]. He was initially diagnosed with severe depression. [R1155].

In July 2013, Plaintiff received treatmdrom Lorraine Anderson Stevens, LPC

at Newport Integrated Behaval Healthcare, Inc. [R337-42]. Plaintiff presented
with symptoms of depression including insma, no appetite anéélings of sadness.
[R1338]. It was noted that Plaintiff experienced symptoms of PTSD inclug
flashbacks from his abusive childhoott]] Plaintiff also reported thoughts of suicidg
but denied any intent to harm himse[R1340]. Plaintiff r@orted that he smoked
marijuana daily and did LSD which helps paranoia. [R1338]. He indicated that h
was not addicted to marijuana and did not want to stop usingli}. Plaintiff was
diagnosed with PTSD, Major Depressive Dasr, recurrent with Psychotic Feature
and high blood pressure. [R1342].

C. Evidentiary Hearing Testimony

At the hearing before th&LJ, Plaintiff testified that it was difficult to work
because his knee would swell like a base&b3-54]. He further testified that his
memory was not that good. [R55]. He aisstified to being abused in foster care «

a child. [R59].

0,

ng

e




AO 72A
(Rev.8/8
2)

Plaintiff testified that he cannot see doéiigh blood pressure and his feet a
starting to swell. [R61]. Aér being questioned about begtlge to drive, he testified
that he cannot see up closeréad, but can see thingsathare far away, like signs.
[R61-62]. He did not prepare any mealswash dishes, go shopping or have hobbig
but accompanies people that do shop. [R62-BRintiff further testified that he hasg
difficulty sleeping because of the dieation and due to worry. [RG63].

He stated that he can only stand for abiimet minutes beforée gets sore due
to a broken bone in his knee. [R64]. He s#ffor an hour before his legs start to hu
due to sciatica. I4l.].

Plaintiff's attorney at the hearing repatt® the ALJ that Plaintiff suffers from
a number of severe impairments, nmaof which stemmed from Plaintiff's
hypertension. [R66]. Although recognizititat the medical records indicated th:
there were issues of noncompliance witie medication, counsel proffered tha
noncompliance was due to Plaintiff's inability pay for medications and side effect
of the medications.ld.]. The attorney stated thidle hypertension medications do nc
work and side effects have been sigaint in causing other conditions, such &
excessive drowsinesdd]]. The attorney further statéuht Plaintiff's issues with bone

spurs and degenerative didisease caused some physical limitations, which w
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exacerbated due to obesityd.]. The attorney statedahPlaintiff’'s combination of

physical and mental impairmes rendered him disabled and noted that the rec
indicates Plaintiff has bipolar disorderhs&ophrenia, possible PTSD, and depressid
[R67]. The attorney also red that Plaintiff has been diagnosed with rhabdomyolys
[Id.]. He also argued that any substarnmesa is separate and apart from his physif

and mental impairments. [R67-68].

Plaintiff testified that he no longer es marijuana and stopped two or thre

weeks prior to the hearing. [R68]. Pldiihalso testified that when he did usg
marijuana, it would only be socially, and rexeryday. [R69]. He testified that hg
experimented with LSD for geession about six times, the last time being two or th
months prior to the hearing. [R69-70]. fdether testified that when he was 20 yeal
old, he tried heroin anldated it; he also took Oxycodopeescribed by his doctor but
hated the way it made him feel. [R70].

Plaintiff also testified that he receivegntal health treatméfrom St. Joseph’s

and has just started treatmaniNewport Mental Health.ld.]. Plaintiff testified that

! Rhabdomyolysis is the breakdown of muscle tissue that leads to the re

of muscle fiber contents intbe blood. These substanees harmful to the kidney and
often cause kidney damage. ManePlus Medical Dictionary,
https://www.nlm.nih.gov/medlineplus/ewarticle/000473.htm (last visited
09/14/2015).
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he is being evaluated mairflyr suicide because he thinkbout suicide almost daily.
[1d.].

Plaintiff also testified that his previous jobs did not end well because he

trouble with people in that he getsitated quickly and cannot handle confligt

resolutions. [R71-72].

In terms of pain, Plaintiff testified thathile he was sitting at the hearing, his

neck was going numb and his fingertips wiered of cold, which occurs daily to the
point where he could not really do anythifg72-73]. Plaintiff also testified that his
medication made him sleepy, caused hirchioke, and made himittk about suicide.
[R72, 73-74].

The vocational expert (“VE”) testifidtiat a hypothetical person with Plaintiff’s
education and previous work experienao could perform work at all exertiona
levels with the following limitations — und&and, remember and carry out simp
Instructions, get along with co-workersethublic and supervisors; and can adapt
change in the work settingguided change is introducegladually — could return to
his past work of a landscape specialist or a port (golf cart handler). [R77-78].

The VE then testified that a hypothetipa@rson with Plaintiff's education ang

previous work experience, who could onlyfpem work at the light level with the

11
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following limitations — no more than occasal climbing and nolienbing of ladders,
ropes and scaffolds; avoid concentrateplosure to extreme cold and hazards such as
machinery, heights, etc.; understand, reviner, and carry out simple instructions;
limited to no more than occasional contaithwihe public, co-workers and supervisors;

and can adapt to change in the work sgtprovided change is introduced gradually

— could not return to his past relevantrigdout there would be other jobs that the

person could perform such as laundry sorter, housekeeping cleaner, and ticket|selle

[R78-79].

The VE then testified that a hypothetipakson with the same limitations as the
second hypothetical but with a sit/stand optat will throughout the workday, coulc
perform the job of ticket seller and booth cashier. [R79-80].

The VE also testified that at thedemtary level, a person with the same
limitations as in the two previous hypotitals could perform a surveillance system
monitor job. [R80]. Howeverf the person were off task excess of twenty per cent
of the workday, that person could not workd.]. The VE opined that such a person
could perform a surveillance system monifmb, even with additional restrictiong

posed by Plaintiff's attorney’s hypotheticals. [R81-82].

12
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ALJ'S FINDINGS OF FACT

The ALJ made the following findings of fact and conclusions of law:

1.

The claimant meets the insured status requirements of the
Social Security Act through September 30, 2016.

The claimant has not engagedubstantial gainful activity
since July 25, 2010, the alleged onset date
(20 CFR 404.1520(b), 20 CFR 404.1%15eq.416.920(b)
and 416.971 et seq.).

The claimant has the following severe impairments:
depressive disorder, NOS; cebis dependence; essential
hypertension; and status post right knee fracture with
surgical repair and hardware placement
(20 CFR 404.1520(c) and 416.920(c)).

The claimant does not have an impairment or combination of
impairments that meets or medically equals one of the listed
impairments in 20 CFR Pa#04, Subpart P, Appendix 1
(20 CFR 404.1520(d), and 416.920(d)).

After careful considerain of the entire record, the
undersigned finds, based on all of the impairments, including
the substance use disordere ttlaimant has the residual
functional capacity to performight work as defined in

20 CFR 404.1567(b) and 416.967(b), except with no more
than occasional climbing; he limited to no climbing with
respect to ladders, ropes, or scaffolds; he must exercise a

13
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10.

sit/stand option at will throughout the workday; he is to
avoid concentrated exposure to extreme cold and hazards
such as machinery, heightmd similar circumstances; he
can understand, remember, and carry out simple instructions;
he is limited to no more thamccasional contact with co-
workers, the public, and superwrs; he can adapt to change

in the work setting provided ange is introduced gradually;
and he would tend to be d#sk and unable to function for
about twenty percent of the workday.

The claimant is unable to perform any past relevant work
(20 CFR 404.1565 and 416.965).

The claimant was born on December 10, 1965 and was
44 years old, which is defined as a younger individual
age 18-49, on the alleged enslate (20 CFR 404.1563 and
416.963).

The claimant has at leashigh school education and is able
to communicate in English (20 CFR 404.1564 and 416.964).

The claimant’s acquired job skills do not transfer to other
occupations within the residu@nctional capacity defined
above (20 CFR 404.1568 and 416.968).

Considering the claimant’'segeducation, work experience,
and residual functional capfc based on all of the
impairments, including the sulasice use disorder, there are
no jobs that exist in significant numbers in the national
economy that the claimant can perform (20 CFR
404.1560(c), 404.1566, 416.960(c), and 416.966).

14
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11.

12.

13.

If the claimant stopped the substance use, the remaining
limitations would cause more than a minimal impact on the
claimant’s ability to perform lsac work activities; therefore

the claimant would continue ttave a severe impairment or
combination of impairments.

If the claimant stopped the stdosce use, the claimant would
not have an impairment or @dination of impairments that
meets or medically equals one of the listed impairments in
20 CFR Part 404, Subpart P, Appendix 1
(20 CFR 404.1520(d), and 416.920(d)).

If the claimant stopped the stdosce use, the claimant would
have the residual functional capty to perform light work

as defined in 20 CFR 404.1567(b) and 416.967(b), except
with no more than occasional climbing; he is limited to no
climbing with respect to ladderspes, or scaffolds; he must
exercise a sit/stand option at will throughout the workday; he
is to avoid concentratedxposure to extreme cold and
hazards such as machiper heights, and similar
circumstances; he can undenstaremember, and carry out
simple instructions; he is lited to no more than occasional
contact with co-workers, thmublic, and supervisors; and he
can adapt to change in the work setting provided change is
introduced gradually.

15
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14.

15.

16.

17.

[R16-31].

If the claimant stopped the stdosce use, the claimant would
continue to be unable tperform past relevant work
(20 CFR 404.1565 and 416.965).

Transferability of job skills is not material to the
determination of disabty because using the
Medical-Vocational Rules as a framework supports a finding
that the claimant is “not gabled,” whether or not the
claimant has transferable job skills (See SSR 82-41 and
20 CFR Part 404, Subpart P, Appendix 2).

If the claimant stopped the substance use, considering the
claimant’s age, educatiomjork experience, and residual
functional capacity, there would be a significant number of
jobs in the national economy that the claimant could perform
(20 CFR 404.1560(c), 404.1566, 416.960(c), and 416.966).

The substance use disorder is a contributing factor material
to the determination of disgiy because the claimant would
not be disabled if he stopped the substance use
(20 CFR 404.1520(g), 404.1535, 416.920(g) and 416.935).
Because the substance use diepid a contributing factor
material to the determinatiaf disability, the claimant has
not been disabled within thmeeaning of the Social Security
Act at any time from the alledeonset date through the date
of this decision.

16
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In support of the decision, the ALfirst discussed Plaintiff's medically
determinable impairments. [R19-20]. Thle] noted that the medical records indicate
that Plaintiff was diagnosed with asthma, leeer, there is no indication that Plaintiff

suffers more than minimal functional limitatis due to this impairment. [R19]. Th

19%

ALJ determined that the following impaients were non-severe: obesity, hepatitis |C,
rhabdomyolysis, splenomegdlgematochezia, hypokalenfithrombocytopeni&and
thoracic aortic aneurysmld[]. The ALJ further discusdePlaintiff's allegations of

posttraumatic stress disord&?TSD”) and bipolar disorder with history of hypomania

rd

however the ALJ did not find these to bedwally determinable impairments as the

record does not include a formal diagnosis of these impairments, Plaintiff is not on any

8 Splenomegaly is a larger-than-n@l spleen. MedLinePlus Medica

Encyclopedia, https://www.nIm.nih.gov/aieeplus/ency/article/003276.htm (lag
visited 09/14/2015).

9

—F

Hypokalemia is when the amount of assium in the blood is lower than
normal. MedLinePlus Medical Encyclopedial,
https://www.nIm.nih.gov/meélineplus/ency/articl®00479.htm (las visited
09/14/2015).

10

Thrombocytopenia is a conditionwhich blood has a lower than normag
number of blood cell fragments called platsl NIH NationaHeart, Lung and Blood
Institute, http://www.nhlbi.nih.gov/healtréalth-topics/topics/thcp (last visiteg
09/14/2015).
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medication or receiving treatment for the condition, and the impairments are |self-
reported. [R20].
In evaluating whether Plaintiff's sevampairments meet or equal a listing, the

ALJ found that Plaintiff has mild restrictioms activities of daily living as Plaintiff is

\2J

able to shower and dregss friends help him withaoking and cleaning, and he i
unable to stand for a long time. [R21]. The ALJ also found that Plaintiff has moderate

difficulties in social functioning as Plaintiffas alleged that he has difficulty forming

L\

social relationships to the point that he carkegtp a job and testifiehat he is fearful
in large crowds. The ALJ also found that Plaintiff has moderate difficultieg in
maintaining concentration, persistencgpace as Plaintiff indicated he has difficulty

with memory, concentration, following imattions, and completing tasks. The ALJ

—

further noted that Plaintiff indicated thas was able to follow written instructions, by
does not follow spoken instructions or handtress or changes in routine welld].[
With regard to the RFC, including Phiff's substance use disorder, the ALJ

focused on Plaintiff's allegations anedring testimony. [R23]. The ALJ noted

Plaintiff's alleged impairments and thatkitiff reported panic attacks and suicida
thoughts. He further noted that Plainttintends that he has numbness in his hands

and fingers and has difficulty walking. Tié¢.J stated that at the hearing Plaintiff

18
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testified that he was indigeahd homeless, but has a cBiaintiff also testified that

he is unable to work due ligh blood pressure and thathees swelling in his legs, has
difficulty standing due to a previously brakeone in his knee, and that standing for

even five minutes causes his knee to sveNyever he can sit for about thirty minutels

at a time and lift fifteen to twenty pounds. €TALJ further noted that Plaintiff testified
that he is unable to control his blood presswith medication and that his medicatio
makes him sleepy and subject to falling asleep at unpredictable times. The ALJ
that Plaintiff reported having a traumatitildhood in the foster care system where
was abused frequently, kedpam attending school, and mediedtduring the day. The
ALJ also noted that Plaintiff testified thiais psychological symptoms are the result
his childhood trauma. The ALJ further noted that Plaintiff testified that he stoq
using marijuana two or three weeks priotthie hearing; that Plaintiff experimentes
with LSD to help his depression, the lastdibeing one month prior to the hearing; ar
Plaintiff testified to using heroin whdre was younger and talg Oxycontin, but did
not like the effects of either drugld(].

In evaluating Plaintiff's impairments Rlaintiff stopped the substance use, t

ALJ found that Plaintiff would continue toave a severe impanent or combination

of impairments due to hypertension, stgbost right knee fracture, and depression.
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[R25]. The ALJ also found that Plaintiffould continue to have mild difficulties in
activities of daily living and rmderate difficulties in socid&linctioning and maintaining

concentration, persistence and padd.].|

In discussing the RFC finding if Pldifi stopped the substance use, the Al

discussed Plaintiff's medical record. JR30]. Regarding Plaintiff’'s allegations o
difficulty with sitting, standing, and walkg due to knee and back pain, the ALJ not
that Plaintiff was seen at Grady HospitaMarch 2010 during which visit x-rays of
Plaintiff's knee revealed post open reductiaeinal fixation, with screws across th
medial and lateral tibia plateand moderate joint effusiofiR27]. The ALJ noted that
the evidence shows that Plaintiff had acture in his right knee in November 200
with reparative surgery performed at Gradyl @ahat Plaintiff alleges that he still ha

pain and swelling as @@sult of the injury. Thus, the ALJ stated that the RFC lim

Plaintiff to light exertional activity witlimited climbing and the ability to sit/stand af

will during the workday. Id.].

Regarding Plaintiff's allegations of uncontrolled hypertension including vis
limitations, the ALJ noted that Plaintiff received treatment for hypertension at N
DeKalb in July 2010 when Plaintiff reported that he had been off his blood preg

medications for the past two montsd denied any visual losdd]. The ALJ noted

20
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thatin September 2010, Plaintiff's symptowesre resolved after receiving medicatiof
The ALJ further noted that in October 20P1aintiff presented to North DeKalb ang
was noted to have accelerated hypertengoar compliance, multi-substance abug
and was also noted to be a poor histoaad not cooperativelhe ALJ observed that
the emergency room report consistentigwged that Plaintiff was non-compliant with
blood pressure medications for the past four months and admitted to the U
marijuana, opiates and LSDOd]]. The ALJ further observed that Plaintiff was treate
for hypertension at Piedmont Hospitasnergency room in November 2011 arn
February, May, August, aridovember 2012. [R27-28]. Finally, the ALJ noted th

Plaintiff received treatment at Saintséph’s Mercy Care Services from Decemb

2012 through July 2013 for hypertension, thatrRifireported thahe has adverse side

effects from numerous medications to control his hypertension, and that he
repeatedly counseled on being compliant withmedication. [R28]. The ALJ state(
that he accounted for Plaintiff's hypertension which Plaintiff alleges results in vij
Impairment, dizziness, headache and fatigudimiting Plaintiff to avoid climbing
ladders, ropes or scaffolds and avoid aanirated exposure teazards. The ALJ
further gave significant weight to thengitudinal evidence of record regardin

Plaintiff's hypertension. I{l.].
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Regarding Plaintiff's mental impairments, the ALJ noted that, although Plaintiff

testified that he has thoughtssoficide, intake notes Btedmont Hospital in November

2011 indicated that Plaintiff had not triedfdearm and was not dermined to be a

suicide risk patient. I§l.]. The ALJ further noted thateatment notes reflected that

Plaintiff’'s depression is aggravated bgndlict or stress, drug use, and traumatjc

memories. The ALJ stated that Plaintifigmptoms and limitadhs due to depressior
are accounted for in the RFC which limitaipliff to unskilled work and to no more
than occasional contact with others in the workplat]. [

The ALJ noted that treatment notes April 2012 indicated that Plaintiff

exhibited drug-seeking behavior in which demanded pain medication and asked

for

specific amounts of oxycodone; Plaintiff was escorted out of the hospital by segurity

when was refused higher dosages of oxycodoluk]. [

The ALJ discussed the consultativeasxnation report provided by Dr. Johnso
in February 2012, in which Dr. Johnson nateat Plaintiff completed range of motior
maneuvers, moved stiffly during assessmiead, a stiff but normal gait, and difficulty
with tandem walking. [R29]. The ALdIso noted that DrJohnson reported thalf
Plaintiff's hypertension was uncontrolled. The ALJ gave significant weight

Dr. Johnson’s findings.Id.].
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The ALJ next discussed the constilta psychological examination report

provided by Dr. Hamby in April 20121d.]. The ALJ noted that Dr. Hamby reporte

that Plaintiff used marijuana three timegeek and diagnosed Plaintiff with depressive

disorder NOS and cannabis dependence. The ALJ noted that Dr. Hamby opine

Plaintiff would be able to understandnrember, and carry out simple instructions,

sustain attention to complesesks, and have modgse difficulty relating to supervisors
and co-workers. The ALJ further noted thatHamby indicated that Plaintiff’'s menta
condition would be expecteditoprove if he received meadthealth treatment and tha
Plaintiff would experience additional imprawent if he permanently and completel
stopped all use of marijuana. The Agdve significant weight to the opinion o
Dr. Hamby. [d.].

The ALJ also acknowledged the thirdyadunction report provided in August
2012 by Plaintiff's close friend SparrowoHeycutt, however the undersigned gay
little weight to the opinion as it wasconsistent with the RFCId.]. The ALJ further
gave significant weight to the state aggmedical and psychological consultant

[R29-30].
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IV. STANDARD FOR DETERMINING DISABILITY

An individual is considered disabled fourposes of disability benefits if he i$

unable to “engage in any substantialnfd activity by reason of any medically

determinable physical or mental impairmerttich can be expected to result in death

or which has lasted or can be expecteldhsd for a continuous period of not less than

12 months.” 42 U.S.C. 88 423(d)(1)(Al382c(a)(3)(A). The impairment of

impairments must result from anatomigelychological, or physiological abnormalitie

[92)

which are demonstrable by medically accepted clinical or laboratory diagnpstic

techniques and must be of such severigt the claimant is not only unable to d

previous work but cannot, considering aggcation, and worxperience, engage in

any other kind of substantigainful work that exists in the national economy.

42 U.S.C. 88 423(d)(2)-(3), 1382c(a)(3)(B), (D).

The burden of proof in a Social Security disability case is divided betweer
claimant and the Commissioner. The clainteedrs the primary burden of establishin
the existence of a “disability” and therefore entitlement to disability bene
See20 C.F.R. 88 404.1512(a), 416.912(a). The Commissioner uses a five
seqguential process to determine whetherdlaimant has met the burden of provin

disability. See20 C.F.R. 88 404.1520(a), 416.920@)ughty v. Apfe245 F.3d 1274,
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1278 (11" Cir. 2001); Jones v. Apfel190 F.3d 1224, 1228 (11Cir. 1999).
The claimant must prove atep one that he is not umthking substantial gainful
activity. See20 C.F.R. 88 404.1520(a)(4)(i), 416.92)4¢)(i). At step two, the

claimant must prove that he is sufferiingm a severe impairnmé or combination of

impairments that significantly limits his ability perform basic work-related activities,

See20 C.F.R. 88404.1520(a)(4)(ii), 416.920(a)(4) (A step three, if the impairment
meets one of the listed impairments in Apgi 1 to Subpart P d?art 404 (Listing of
Impairments), the claimant will be considdrdisabled without consideration of agg
education, and work experience. See20 C.F.R. 88 404.1520(a)(4)(iii),
416.920(a)(4)(iii)). At step four, if the claimiis unable to prove the existence of
listed impairment, he must prove thas liinpairment prevents performance of pa
relevant work.See?20 C.F.R. 88 404.1520(a)(4)(iv), 416.9aJ14)(iv). At step five,

the regulations direct the Commissionerdosider the claimant’s residual functions

capacity, age, education, and past woqegience to determine whether the claimant

can perform other work beks past relevant work. See 20 C.F.R.
88404.1520(a)(4)(v), 416.920(a)(4)(v). T@mmissioner must produce evidence th

there is other work available in the matal economy that the claimant has the capag
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to perform. Doughty 245 F.3d at 1278 n.2. To bensidered disabled, the claiman
must prove an inability to performdhobs that the Commissioner listsl.

If at any step in the sequence a clain@ant be found disabled or not disable
the sequential evaluation ceases and further inquiry en
See20 C.F.R. 88 404.1520(a)(4), 416.920(a)(4yespite the shifting of burdens a
step five, the overall burden rests on the claitta prove that hes unable to engage
in any substantial gainful activity dh exists in the national economyDoughty
245 F.3d at 1278 n.2Boyd v. Heckler 704 F.2d 1207, 1209 ($1Cir. 1983),
superceded by statute on other groundgtbyJ.S.C. § 423(d)(5)s recognized in
Elam v. R.R. Ret. BdB21 F.2d 1210, 1214 (Tir. 1991).

If the ALJ determines that the claimantlisabled and there medical evidence
of a drug addition or alcoholism, the Ammust determine whether the drug addition
alcoholism (“DAA”) is a contributing factor nbarial to the determination of disability .
20 C.F.R. 8 404.1535(a). Under the Socet8ity Act, “an individual shall not be
considered to be disabled . . . if @olism or drug addiction would . . . be
contributing factor material to the Commmser’s determination that the individual i
disabled.” 42 U.S.C. § 423(d)(Z). To determine wheth®AA is a material factor,

the ALJ must determine whether the clamheould still be disabled if he stoppeg
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using alcohol or drugs. 20 C.F.R. 8 404.1538(b To make this determination, thg

\U

ALJ must evaluate which of the currgatitysical and mental limitations would remain

if the claimant stopped using alcohol or drugs and then determine whether any|or al

174

of the remaining limitations would be didang. 20 C.F.R. 8 404.1535(b)(2). If the

UJ

ALJ determines that the claimant’'s remam limitations are disabling, then he i

disabled independent of DAA and the ALJshfind that the DAA is not a contributing

14

factor material to the determination odbility. 20 C.F.R. 8 404.1535(b)(2)(ii). If the
ALJ determines that the remaining limitati@re not disabling, then the ALJ must find
that DAA is a contributing factor material to the determination of disability, and,
therefore, the claimant is not disabled. 20 C.F.R. 8§ 404.1535(b)(2)(i).
V. SCOPE OF JUDICIAL REVIEW

A limited scope of judicial review appliés a denial of Social Security benefit;

UJ

by the Commissioner. Judicial reviewtbe administrative decision addresses three

guestions: (1) whether the proper legahdtads were applied; (2) whether there was

—

substantial evidence to support the findingiof; and (3) whether the findings of fac
resolved the crucial issueswWashington v. Astryes58 F. Supp. 2d 1287, 1296
(N.D. Ga. 2008)Fields v. Harris 498 F. Supp. 478, 488 (N.D. Ga. 1980). This Court

may not decide the facts anew, reweighaidence, or substitute its judgment for that
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of the CommissionerDyer v. Barnhart 395 F.3d 1206, 1210 (4LCir. 2005). If

substantial evidence supports the Commissioner’s factual findings and

the

Commissioner applies the proper legal standards, the Commissioner’s findings ar

conclusive. Lewis v. Callahan125 F.3d1436, 1439-40 (1LCir. 1997);Barnes v.
Sullivan 932 F.2d 1356, 1358 (1 Cir. 1991)Martin v. Sullivan 894 F.2d 1520, 1529
(11™ Cir. 1990);Walker v. Bowen826 F.2d 996, 999 (Y1Cir. 1987) (per curiam);
Hillsman v. Bowen804 F.2d 1179, 1180 (1Lir. 1986) (per curiamBloodsworth
v. Heckler 703 F.2d 1233, 1239 (4 LCir. 1983).

“Substantial evidence” means “moreath a scintilla, but less than @
preponderance.Bloodsworth 703 F.2d at 1239. It means such relevant evidencs
a reasonable mind might accept as adequoaseipport a conclusion and it must b
enough to justify a refusal to directvardict were the case before a juRichardson
v. Perales 402 U.S. 389, 401 (1971Millsman 804 F.2d at 1180Bloodsworth
703 F.2d at 1239. “In determining whetlseibstantial evidence exists, [the Cour
must view the record as a whole, takiinto account evidence favorable as well
unfavorable to the [Commissioner’s] decisioiChester v. Bowerr92 F.2d 129, 131
(11™ Cir. 1986) (per curiam)Even where there is substihevidence to the contrary

of the ALJ’s findings, the ALJ decision will not be overturned where “there
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substantially supportive evidence” of the ALJ's decisioBarron v. Sullivan
924 F.2d 227, 230 (¥Cir. 1991). In contrast, reviesf the ALJ’s application of legal
principles is plenaryFoote v. Chatgr67 F.3d 1553, 1558 (1XCir. 1995);Walker;
826 F.2d at 999.

VI. CLAIMS OF ERROR

Plaintiff raises two issues in theppeal: (1) the ALJ's determination thg

Plaintiff's substance use disorder materialytributed to his disability was not made

in accordance with the regulations anaa$ supported by substantial evidence; and

(2) the ALJ erred by incorporating a sit/stapdion and a limitation that Plaintiff could
adapt to change provided tl@tange is introduced graduaitythe RFC, as these arg¢
accommodations and the ALJ cannot rely om W because it is inconsistent witl
relevant legal standardshé no explanation was presaib for the discrepancy.
[Doc. 11 at 6-8].

A. DAA

1. Arguments of the Parties

Plaintiff argues that the ALJ’'s determination that Plaintiff would not hav

severe mental impairment if he stopped using drugs and alcohol is not support

substantial evidence. [Doc. 11 at 8]. Ridf contends that the ALJ made findingy

29

\1%4

—

D
QO

edb

UJ




AO 72A
(Rev.8/8
2)

based on speculation about the e8eat Plaintiff's drug use. Ifl.]. For example,
Plaintiff argues, the ALJ cited to currentm@ana use, Plaintiff’'s past drug use, an
Plaintiff's drug seeking behavior where Plaintiff sought higher doses of
medication. I[d.]. However, Plaintiff claims, #re is no indication that Plaintiff
received the additional pain medicationstbat it resulted in the behavior ang
limitations exhibited throughout the recordd.]. Plaintiff also notes that the ALJ
relied on the consultative examiner’s staent that cessation of marijuana wou
improve his functioning, however the caoitative examiner also acknowledged th;

Plaintiff requires mental health treatment and diagnosed Plaintiff with depressi(

well as bizarre behaviorld.]. Moreover, Plaintiff argug the consultative examiner

did not conclude that Plaintiff's functiamy would improve to the point of ability to
work and that, to the contrary, the melievidence and statement from Plaintiff’
friend show impairments and symptoms safg@and apart from substance abukg]. [
In response, Defendant argues thatXhé properly determined that Plaintiff's
DAA was material to the determination disability, and that substantial evidenc
supports his findings. [Doc. 12 at 10]. Dadant cites to Dr. Hamby, who noted tha
Plaintiff's condition would improve if hpermanently and completely stopped usir

marijuana. I[d. at 10-11 (citing [R414])]. Defendant also cited to other medi
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evidence that Defendant argues suppomrsAhJ’s decision, including records that
show a long history of substancaddiction issues and drug-seeking
behavior. [d. at 11-12 (citing [R403, 426, 43438, 444, 445, 448, 1202, 1252, 1265-
66, 1287, 1294, 1338])]. Moreovédefendant argues that Risff failed to meet his
burden of proving that he would have beesadied if he stoppdus substance abuse|
[Id. at 12].

Plaintiff did not file a reply brief. $eeDkt.].

2. Discussion

The Court finds substantial evidencgports the ALJ's determination that DAA
was a contributing factor to Plaintiff's disability. The ALJ relied, in part, on the
opinion of Dr. Hamby, who opined that Plaffwas able to understand, remember and
carry out simple instructions and to susthis attention in order to complete simple
tasks, had moderate difficuttlating to supervisors andworkers, and was at mild tg

moderate risk for psychiatric decompermaunder stressful work conditions. [R414].

Dr. Hamby further opined that his conditionwd be expected to improve with menta
health treatment and if Plaintiff peamently and completely stopped all use of
marijuana. I[d.]. While Plaintiff argues that DHamby did not indicate that Plaintiff's

functioning would improve to the point ah ability to work, Dr. Hamby’s opinion wag
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based upon Plaintiff’'s then-level of furning, even without improvement, which
suggested that Plaintiff has the merdapability to function in the workplace with
those limitations. This level of functionigpears to be a bdise which would only
improve with mental health treatment and cessation of marijuana usage.

Dr. Hamby did not opine that Plaintifffevel of functioning was so deteriorated
to the point where Plaintiff is unable to kko Moreover, Plaintiff does not argue that
the limitations set out by DHamby were not incorporated the RFC and the Court
finds that the RFC accurately reflects tipgnion and limitations $@ut by Dr. Hamby.

Plaintiff also argues that the medi@lidence and statement from his friend
shows impairments and symptoms sepaaatkapart from substance abuse, however,
Plaintiff fails to cite to any medical evidence which demonstrates that his impairments
and symptoms are separate and aparh fembstance use, and Plaintiff does npt
challenge the ALJ’s decision to assign little weight to the friend’s statement.

Accordingly, the Court finds thatubstantial evidence supports the ALJ's
determination that DAA was antributing factor to Plaintiff's disability. Thus, the

Court finds that this argument is not a basis to reverse and remand.
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B. Accommodations
1. Arguments of the Parties

Next, Plaintiff argues that the sit/athoption and the gradual introduction @
change are accommodations—as that wordaBned in Social Security Ruling
(“SSR”) 11-2g*—that would need to be made byamployer. [Doc. 11 at 7]. Thus
Plaintiff argues, that this finding walllpreclude work and the VE cannot provid
substantial evidence because it is inconsistent with relevgait $egandards and ng
explanation was prescribed for the discrepantmy]. [Moreover, Plaintiff argues that
the evidence raises significant questionst@dlaintiff’'s ability to sustain work

activities on a regular continuing basi$d.].

1 According to the SSR,

Accommodations are practices andgedures that allow a person to
complete the same activity or teakother people. Accommodations can
include a change in setting, timingy scheduling, or an assistive or
adaptive device. . . . When we deténe whether a person can do other
work that exists in significant numisan the national economy, we do not
consider whether he or she codluiso with accommodations, even if an
employer would be required toguide reasonable accommodations under
the Americans with Disabilities Act of 1990.

SSR 11-2pll.D.1.a., e., 2011 WL 4055665, at *8, 9 (Sept. 12, 2011).
33
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In response, Defendant argues tiia¢ ALJ properly relied on the VE's

testimony. [Doc. 12 at 13-14]. Defendargues that Plaintiff's reliance on SSR 11-Zp

is misplaced because that ruling speailly deals with asessing claims by young

adults who are between the ages of 18-28. dt 14]. Notwithstanding, Defendan

argues, Plaintiff’'s argument fails because the RFC limitations of a sit/stand option anc

a need for gradual work changes are not accommodatidrs.0efendant argues that

the regulations allow for the ALJ to inclutleese limitations in the RFC because the

regulations require an ALJ &ssess and incorporate into the RFC a claimant’s ab
to sit, stand, or walk, and to assessk pressures in a work settingd.[at 15 (citing
20 C.F.R. 8 404.1545(b), (c))]. MoreovBefendant argues thahder SSR 11-2p, &
claimant’s ability to deal with changes in a routine work setting is a factor tc
considered in the RFCId] at 15-16 (citing SSR 11-2P, 2011 WL 4055665 at *14
2. Discussion

Defendant has the better argumenfAs noted by Defendant, SSR 11-2
specifically pertains to evaluating disabilityyoung adults, ages 18 to 25. SSR 11-2
2011 WL 4055665 at *1-2. As Plaintiff was gdars old on the alleged onset date
disability, [R24], this SSR doaw®t apply. Even if it did, the Court also agrees wi

Defendant that the incorpatron into the RFC and theypothetical to the VE of a

34

lity

) be

)]

P,

pof

th




sit/stand option and the gradual introdantof change are not accommodations under
the ruling, but specific findings an ALJ stumake when assessing and determining a
plaintiffs RFC. SeeSSR 11-2p, 2011 WL 4055664,*14; 20 C.F.R. § 404.1545(b)
(c).

Accordingly, the Court finds that substial evidence supports the ALJ's RFC
and step five determination. Thus, Ptdifs arguments on this point are not a basjs
for reversal or remand.

VIl. CONCLUSION

For the reasons above, the Co#fEFIRMS the final decision of the
Commissioner.

The Clerk isDIRECTED to enter final judgment in Defendants’s favor.

IT IS SO ORDERED and DIRECTED, this the 15th day of September, 2015.

/f\/

ALAN J. BAVERMAT
UNITED STATES MAGISTRATE JUDGE
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