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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

AYOTUNDA LOVETT, individually
and on behalf of all similarly situated
persons,

Plaintiff,
V. 1:14-cv-983-WSD

SJAC FULTON IND I, LL.C d/b/a
Zaxby’s, SJAC FOOD GROUPS,
LLC d/b/a Zaxby’s, and DOES 1
THROUGH 10,

Defendants.

OPINION AND ORDER

This matter 1s before the Court on Defendants STAC Fulton Ind I, LLC
(“SJAC Fulton Ind I’) and SJAC Food Groups, LLC’s (“SJAC Food Groups™)
(together, “Defendants™) Objections [128] to Magistrate Judge Justin S. Anand’s
Non-Final Reports and Recommendations, issued on March 23, 2015
(“March 23rd R&R”) [103], and April 28, 2015 (“April 28th R&R”) [118].

In his March 23rd R&R, the Magistrate Judge recommends that Defendants’
Motion to Dismiss for Lack of Jurisdiction (“Motion to Dismiss™) [15] be denied,
and that Plaintiff Ayotunda Lovett’s (“Plaintiff” or “Lovett”) Motion for

Conditional Class Certification [14] be granted in part and denied 1n part.
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In his April 28th R&R, the Magistratéudge considers Defendants’ “Motion
for Reconsideration of Report and Rewuendation on Motio for Conditional
Class Certification or, in the Alternativilotion to Decertify Cass” [107]. The
Magistrate Judge (i) denied Defentlsl Motion to the extent it seeks
reconsideration of the March 23rd R&&\)d (ii) recommends that Defendants’
Motion, to the extent it seeks decaddtion, be denied without prejudice.

Also before the Court is the Magiate Judge’s April 10, 2015, Non-Final
Report and Recommendation (“April 10&R”) [113], whichrecommends that
Plaintiff's Motion to Dismiss Opt-in Plaintiff Ashley Greene (“Motion for
Voluntary Dismissal”) [19] be grantethat her claim be dismissed without
prejudice, that Defendants be awardesbomable costs incurred in defending
against Greene’s claim, and thatf®wlants’ Motion for Partial Summary
Judgment [16] on Greene’s claim be derasdnoot. Although the parties do not
object to the April 10th R&R, Plairftihas filed a Motion to Strike [123]
Defendants’ Bill of Costs [121].

l. BACKGROUND

This is a putative collective actiondught by Plaintiff against Defendants,
who own and operate various Zaxby's fast-food restauraieiAtlanta, Georgia,

area. Plaintiff claims that Defendamhisclassified its Assistant Managers,



including Plaintiff, and Shift Supervisoas “exempt” employeesnd, as a result,
failed to pay overtime compensation taiRtiff for hours worked in excess of
forty (40) hours per week, in violation tife Fair Labor Standards Act (“FLSA”),
29 U.S.C. § 201, eteq’

A. Facts

Plaintiff seeks to conditionally certify class consisting of “all current or
former ‘Assistant Managers’ or former &nagers’ (not ‘Genat Manager’) [sic],”
and including Shift Supervisors, “whom f@adants classified as exempt, over the
past three years.” (PI's Reply at 1Blaintiff relies on her declaration, and the
declarations of Opt-in Plaintiffs Thsina Norman (“Norman”and Ashley Greene
(“Greene”), to support that she is similagituated to the employees who Plaintiff
claims are categorically misclassified“agempt” employees, who did not receive
overtime pay as required by the$A. Defendants oppose conditional
certification and, in support of their opjo@n, submit the declarations of Tracey
Stalling, Chief FinanciaDfficer for STL Managemernompany, Inc., which
provides management services for Defenslaand declarations from thirteen (13)

Assistant Managers currently emplayley Defendants (“Current Assistant

! Plaintiff also asserts claims, in hedividual capacity, for retaliation and sex

discrimination, under Title VIl of the CivRights Act of 1964. These claims are
not the subject of any current motion.



Managers”). Defendants amgthis declaration evidence shows that Plaintiff did
not meet her burden to show she is sirylaituated to other Assistant Managers
and Shift Supervisors anldus the Court should not conditionally certify the class
Plaintiff seeks to represent.

1. Defendants and their locations

Plaintiff asserts that “Defendants nad and operatedxsor seven Zaxby'’s
restaurants” in Georgia and t&tefendants’ common management
interchangeably assigned [her] to work at the[ir] variousestaurants” located at:
5350 Cambelton-Fairburn Road, Fairb(fairburn Restaurant”); 2530 Flat
Shoals Road, College Park (“ColleBark Restaurant”); 925 Camp Fulton
Parkway, Atlanta (“Camp Fulton Restant”); 7541 Highway 85, Riverdale
(“Riverdale Restaurant”); 7149 Mountafi Boulevard, Jonesboro (“Jonesboro
Restaurant”); and 5201 South Cobb Brismyrna (“Smyrna Restaurant”)
(collectively, the “Restaurants?).

It appears that each of the Restatsas owned and opsted by a separate
legal entity, although it also appears tB&trling Coleman, who is not named as a

defendant in this action, is the sotbember of each entity. Defendant SJAC

2 It appears that a seventh restayrimaated on Ponce De Leon Avenue in

Atlanta (“Ponce Restaurant”) is alsoDefendants’ alleged “restaurant group,”
although Plaintiff does not assert that shek&d at that location and it is not clear
whether the Ponce Restaurant wasn during Plaintiff’'s employment.



Fulton Ind | owns and opees the Camp Fulton RestaurafFirst Stalling Decl.
[15.2] T 2). Defendant SJAC Fo&itoups owns and opstes the Smyrna
Restaurant. _(19l.

Plaintiff also names as defendants “Bdethrough 10,” which, she asserts,
“either separately or jointly, owmd operate approximaly six other Zaxby’s
franchise restaurants where members efphitative class work or have worked
within the past three years,” and “werganized by and have the same owners as
Defendants SJAC Fulton IndLLC and SJAC Food @Gups, LLC.” (Compl. [1]
at 1 10-11). Plaintiff has not filed a nwtito join, or to amend her complaint, to
identify the Doe Defendants. She dowt distinguish between the named
Defendants and the Doe Defendants, instefetring to “Defadants” generally.

2. Plaintiff's testimony

From May 3, 2010 to May 2012, Plaiifitivas employed as an Assistant
Manager and worked at the Fairburn)I€ge Park, Camp Fon, Riverdale,
Jonesboro, and Smyrna®faurants. She asserts that “Defendants’ common

management interchangeably assigne&dl][to work at the various Zaxby’s

3 In her Complaint, Plaintiff claimthat Defendants SJAC Fulton Ind | and
SJAC Food Groups “either jointly or septely, owned and opated [the Fairburn
Restaurant].” (Compl. § 8). Defendants assert, and Plaintiff's pay stubs support,
that SJAC South Fulton |, LLC (*SJAS8outh Fulton”) owns and operates the
Fairburn Restaurant, the location at whilaintiff worked and where her FLSA
claims are not barred by the statutdimitations. (Ans. [4] at T 8).



restaurants owned by Defendants, as needed, for varied periods of time.” (First
Lovett Decl. 11 5, 8-9). From Janu&@11 through May 2012, Plaintiff worked
only at the Fairburn Restaurant. (1d10).

Plaintiff asserts that, as an Assistit#nager, her “primy job duties were:
(a) to prepare and cook the food, (bk&rve customers, and (c) to keep the
restaurant clean.”_(Id} 16). Plaintiff “observed that all the primary duties of all
Assistant Managers and Stfupervisors required thetm [perform these same
duties].” (1d.117). Plaintiff “relied exclusely on Zaxby’s Operations Manuals,
which outlined all of the proceduresd details needed to perform these
standardized manual tasks.” (fd18). For example, Plaintiff seasoned and
cooked chicken, cut vegetablesa specific size, madelads, and labeled food, all
according to the recipes and prdaess outlined in the manuals. (fH19). The
manuals also explained how to interatth customers and how to clean the
restaurant. _(Idf 21).

Plaintiff states that she “spent thejoray of [her] time performing these
primary duties,” that she “performecdege same duties at the other Zaxby'’s
restaurants in Defendants’ restaurgu@up, and [her] primary duties did not
change in any material wayer the course of [her] estfoyment, regardless of the

Zaxby’s location in which Defendanassigned [her] to work.”_(Id] 23). Plaintiff



“did not manage any of thestaurants in Defendants’staurant group,” she “was
not authorized to, nor did [she] eVdre or fire employees on behalf of
Defendants,” and her “duselid not include the exercise of discretion and
independent judgment.”_(14y 26-28). “Virtually all of the duties [Plaintiff]
performed were strictly governed by thelicies and procedures contained in
Defendants’ various manuakmd [Plaintiff] lacked the discretion to vary from
these procedures and policies in performing [her] duties.”{(&9).

Plaintiff asserts that, although sheorked overtime hours many weeks of
[her] employment, Defendants did nolygdaer] an overtime premium” “because
Defendants uniformly classified theisgistant Manager position as ‘exempt’ from
federal overtime requirements.”_(Ififl 31-32). Plaintiff claims: “During my
employment, | personally observed thagrdhwere numerousmilarly situated
Assistant Managers (and/8hift Supervisors) who: Jgerformed the same or
similar job duties that | performed; (b) veepaid a salary; (c) worked over 40
hours in many workweeks; and (d) waia paid an overtime premium due to
Defendants’ uniform nsiclassification.” (1df 33).

3. Norman’sTestimony

Norman “began working for Defelants in May 2010 and resigned in

January 2013.” (Norman Bk [14.3] 1 5). She states that “[d]uringpstof [her]



employment, [she] was an Assistadfdnager,” that “Defendants’ common
management interchangeably assigned [lasrheeded, to work at the various
Zaxby's restaurants in Defendants’ restatigroup,” and thashe worked at the
College Park, Camp Fulton aanyrna Restaurants. (Iflf 6, 8-9) (emphasis
added). Norman does not identify whenjrowhat position, s worked at each
Restaurant. The evidence sutied by Defendants shows that, from

April 9, 2011, through July 2, 2012, Noam worked as an $sistant Manager at
only the Camp Fulton Restaurant. (FiBsalling Decl. 1 5-6 & Ex. 2 [15.2 at
35-87]). After July 2, 2012, Normamorked as an hourly, non-exempt
“Cashier/Cook,” at the Collegeark Restaurant._(Id.

Although it is not always clear whedr she is describing the duties she
performed as an Assistant Manager 6Cashier/Cook,” Normarstates that she
“did not manage any of thestaurants in Defendant&staurant group,” she was
not authorized to hire or fire employeasd her “primarygb duties were: (a) to
prepare and cook the food, (b) to serve the customers, and (c) to keep the restaurant
clean.” (1d.91 10-11, 19). Norman asserts that “[v]irtually all of the duties that
[she] performed as an Assistant Mgaawere governebly the policies and
procedures set forth in Defendants’ wars manuals” and she “lacked discretion to

vary from these policies and proceduireperforming [her] job duties.” _(Id] 13).



Norman claims that “[tlhroughout [her] employment, [she] regularly worked over
40 hours per week,” but “Defendants diot pay [her] an overtime premium for
[her] overtime hours” “because Defendants uniformly classified their assistant
manager position as ‘exempt’ frondfral overtime requirements.”_(Iflf 30-32).

4. Greene’'d estimony

In the summer of 2010, Greene beganking for Defendants as a Crew
Member. (Greene Decl. [14.4] 11 5-6jrom December 26, 2011, to July 2, 2012,
Greene worked as a Shift Supervisor. ;(Frst Stalling Decl. 1 7 & Ex. 3).

Greene worked at the Fairburn, Colldggrk, Camp Fulton, Riverdale, and
Jonesboro Restaurants, although fromuday 2011 through January 2012, she
worked at only the Fairburn Reatant. (Greene Decl. 1 15-16).

Greene states that the Shift Supervesod Assistant Manager positions were
“essentially the same. Employeeghose positions had similar training and
similar job duties,” and [tlhere was nuaterial difference between the two
positions.” (1d.] 7). “As a Shift Supervisor, [her] primary duties were: (a) to
prepare and cook the food; (b) to serve the customers; and (c) to keep the
restaurant clean,” and, “like the Assidgtdanagers, [Greeneglied exclusively on
Zaxby’s Operations Manuals perform these duties.”_(14f 17, 19). Greene

states that she “did netver manage any of thestaurants in Defendants’



restaurant group” and she was not augsal to hire or fire employees. (ld.
11 26-27).

Greene asserts that, although she @tuivorked over forty hours per
week, “Defendants did not pay [her] aneottme premium for all of [her] overtime
hours, particularly when [sh&jas a Shift Supervisor.”_(1d1f 29-30). Greene
does not claim that she, or other SBittpervisors, were paid a salary or
misclassified as exempt. The evidersubmitted by Defendants shows that
throughout her employment, includinga$hift Supervisor, Greene was paid as
an hourly wage employee and she wassifeed as non-exempt. (First Stalling
Decl. 11 7 & Ex. 2).

5. Stalling’sTestimony

Stalling is the Chief Finacial Officer for STL Mangement Company, Inc.,
which provides management serviceisdertain companies that own Zaxby’s
franchises, including Defelant SJAC Fulton Inddnd Defendant SJAC Food
Groups. (Second Stalling Decl. [20.32)] Stalling testiked, based on her
personal knowledge, abougtiob descriptions, duties, classifications and

compensation for Assistant Managers and Shift SupervisorsY 3)4.

4 It appears that “Shift Supervisaahd “Shift Manager” are different names

for the same position.

10



Stalling states that each restaurgpically employs oné&eneral Manager,
who has ultimate authority ovére restaurant when he or she is working his or her
shift. (1d.¥ 4). Assistant Managers repontetitly to the restaurant’'s General
Manager. (Id. Assistant Managerare expected to be able to manage the
restaurant” and “frequently, even whee tBeneral Manager esent, manages
the shifts at the restaurant,” whicttludes “managing operations, including
controlling costs and inveoity and providing qualityantrol, as well as managing
personnel, including directing the work 8hift Managers and Crew Members and
providing training.” (1d.] 5). Assistant Managehsive the authority to make
hiring and firing decisions “subject the hiring and termination policies in place
at each restaurant.”_(141.6). The scope of this authority, whether and how it is
exercised, varies among restauramid iadividual Assistant Managers. (ld.

According to Stalling, “[m]ost Asstant Managers will spend a small
portion of their work day, subject their own discretion, performing duties
alongside Crew Members,” including “running a cash-register, operating a
drive-thru window and preparing food.” (1l.7). The amount of time an
Assistant Manager spends performingsh “Crew Member duties’ depends on
the Assistant Manager’'s management style.”).(I&ome Assistant Managers

spend only 5-10% of their work dayrp@ming these “Crew Member duties,”

11



while others may spend more time if thagfer a “hands-on training/management
style.” (Id).

Each restaurant classifies its Asgant Managers as exempt from the
overtime provisions of the FLSA. Assistavianagers are paid a salary, are not
required to record their hours workeshd earn the same gross pay each pay
period, excluding bonuses, regardless of meany hours they work per week. (Id.
179).

Restaurants also employ hourly, non-exempt Shift Managers, also called
“Third Assistant Managers,” who aragpervised by Assistant Managers. (Id.

19 9-10). Shift Managers “focus morking along-side Gw Members while
actively coaching those Crew Memberspsaper procedures” and “assist Crew
members with completing theanline training modules.” _(1§l. Shift Managers do
not manage the operations of the restaumadtdo not have the authority to hire or
fire other employees._(Id. Stalling also states that, during Greene’s employment
as a Shift Supervisor, Plaintiffas Greene’s supervisor. (fi11).

6. Current Assistant Managers’ Testimony

Defendants submitted declarations frimmteen (13) Current Assistant
Managers employed at the various Restats, some of whom have worked at

more than one of the Restaats. The Current Assistant Managers state that they

12



are paid a salary for all hours workettahat they do not wish to join this
collective action. The Current Assistdlanagers state that their job duties
include coaching, training, and supervgi@rew Members in the performance of
their job duties (Armstrong Decl. § 5; BordBecl. 11 3, 5; Burden Decl. § 5; Fike
Decl. 1 4, 8; Gooding Decl. 1 3-4, 8; Green Decl. { 3; Harding Decl. 1 3, 5;
Hightower Decl. 11 3-5, 9; Kyle Decl. 13,7, 14; LaFleur Decl. {1 4-5; Lawson
Decl. 11 3, 5, 7; McThay Decl. { 3; Ragliez Decl. 11 4, 6, 12). They also ensure
that Crew Members are colgmg with the Restaurant’s policies and procedures,
identify and correct errors, and superwgrlity control and customer service.
(Armstrong Decl. 19 5-6; Borden Decl. §163,7; Burden Decl. 1 3, 5; Fike Decl.
19 7-8; Gooding Decl. § 4; Harding Decl. 11 5, 8; Hightower Decl. {1 3-5; Kyle
Decl. 11 3, 5, 7-8; LaFleur Decl. 11 4t&wson Decl. § 6; McThay Decl. | 6;
Rodriguez Decl. { 4).

All Current Assistant Managers hatree authority to issue disciplinary
warnings and make termination recommeiwates. (Armstrong Decl. I 12; Borden
Decl. 1 11; Burden Decl. § 10; Fike Decl. 1 11; Gooding Decl. 1 12; Green § 9;
Harding Decl. § 11; Hightower Decl. § 7; Kyle Decl. § 13; LaFleur Decl. § 10;
Lawson Decl. 1 9; McThay Decl. § 8p&iquez Decl. § 10). They are also

involved, to varying degrees, in interwigng applicants, hiring, or collaborating on

13



whether to hire new Crew Membeasd conducting current Crew Member
performance evaluations. (Armstrong D€l 10-11; Burden Decl. 1 9; Borden
Decl. 1 9; Fike Decl. 1 9-10; Gooding®€f{ 9-11; Green |1 7-8; Harding Decl.
19 9-10; Hightower Decl. 11 5-6; Kylzecl. 1Y 11-12; LaFleur Decl. | 8-9;
McThay Decl. § 8; Bdriquez Decl. | 8-9).

Most Current Assistant Managers set up positioning charts, assign Crew
Members their duties, and determinevaich station a Crew Member will work,
depending on the Crew Member’s indiual skills and the current volume and
needs of the Restaurant. (Borden Ded; Burden Decl. | 6; Fike Decl.  7;
Gooding Decl. 19 3-4; Harding Decl. 1143,7; Hightower Decl. 1 3-4; Kyle
Decl. 1 3; Lawson Decl. 11 3, 5, 7; McThagcl. 1 5; Rodriquez Decl. |1 3, 5).
Most of them also create and managevCMembers’ weekly work schedules and
decide whether to send a Crew Meamhome early if the Restaurant is
overstaffed. (Id.see als@sreen | 4; LaFleur Decl. { 5).

Some Current Assistant Managars responsible for ensuring the
equipment and grounds are properly mamgd (Borden Decl. § 3; Gooding Decl.
1 3; Hightower Decl. § 3; Kyle Decl.3), counting inventory (Borden Decl. | 3;
Fike Decl. § 8; Hightower Decl. § 3; KyDecl. { 3; LaFleur Decl. | 4), and

counting the cash in the Restaurant’s ¢Bi@rden Decl. § 4; Burden Decl. | 3;

14



Hightower Decl. { 3; Kyle Decl.  6)5ome Current AssistaiMianagers review
their Restaurant’s sales numbers againsaiier and food costs (Borden Decl. | 3;
Green Decl. 11 3-4; Hightower Decl. {K3jle Decl. § 6; LaFleur Decl. {1 4-5;
McThay Decl. § 3), handle customer cdaapts (Borden Decl.  5; Kyle Decl.

1 7), and manage the opening or closing of the Restaurant (Burden Decl. | 3;
LaFleur Decl. § 6; Lawson Decl. | 3).

Although all Current Assistant Managespend some portion of their day
performing Crew Member duties, suak cooking, cleaning, and serving
customers, the amount of time spent, ezabons for doing so, vary. For example,
Aneshia Armstrong, who currently warlat the Smyrna Restaurant and has
worked at the College Park, Jonesb®&tiverdale and Ponce Restaurants, performs
“Crew Member duties up to 30% of [henhe” because “[tlhere are occasions
when [the Restaurant] may become Viengy and [she] must jump in and perform
tasks typically performed by Crew Memb&and, because of her training, she
“can determine when [she] ieeded to assist CraMembers in their duties.”
(Armstrong Decl. 11 3-4, 9).

Chelsea Kyle, who currently works at the Camp Fulton Restaurant and has
worked at the Smyrna Restaurant, esathat she spends 60% of her time

performing management duties and & performs Crew Member duties as

15



needed, to relieve a CreMember for his break or during times of high volume.
(Kyle Decl. 1 10).

Kimberly Lawson, who works at the Calle Park Restaurant, states that she
Is “the type of manager that likes to siepand work beside [her] Crew members.”
(Lawson Decl. 1 8). She “often workfglongside them on various posts” and,
although she “probably do[es] this more t#8% of the time [she] is working,”
she is “still managing and directingetiCrew Members’ work” and “still tell[s]
them which tasks to perform amdhen to perform them.” _(13l.

Michelle McThay, who works at the desboro Restaurant, spends “about
20% her [her] time exclusively performimganagement dutiesywhile “[the other
80% of [her] time, [she] niti-task[s] and helfs] Crew Membersvith their duties
while simultaneously directing threivork.” (McThay Decl. § 7).

Myia Borden, who works at thRiverdale Restaurant, spends
“approximately 90% of [her] time perfoing management task and “may spend
around 10% of [her] time as&isg Crew Members in their duties.” (Borden Decl.
1 8). Borden “only perform[s] Crew Maber duties to relieve a Crew Member
... for his or her break,” “make[s]dtdecision on [her] own to assist Crew
Members with their duties,” and “usé¢[ser] own judgment and discretion on

when extra assistance is needed.”)(I@orden “assign[sileaning duties to the

16



Crew members and [she] vamigrely assist[s] with suctiuties but [has] done so in
the past to show the Crew Memberattfshe] is willing to do it.” (Id.

Defendants also submit declarationsvirdoseph Fike and Virdelia Harris,
current employees who worked with Pl#inat the Fairburn Restaurant. Fike,
who is currently an Assistant Managd the Smyrna Restaurant, states:

| worked with Ayotunda Lovett for a short period of time at the
[Fairburn] location. At that timd,served as the Geral Manager and
Ms. Lovett served as my Assant Manager. Ms. Lovett was
responsible for scheduling the Crew Members and even did the
mangers’ schedule. | put theost emphasis on Ms. Lovett's
scheduling duties and her dutiggh respect to training and
developing the Crew Members.

(Fike Decl. § 14). Harris, who is currné Shift Supervisoat the Riverdale

Restaurant, states:

When | worked as €rew Member at [the Fairburn Restaurant],
Ayotunda Lovett was the Assistant Neger. Ms. Lovett trained me
on how to prepare salads. Sheoainade my work schedule and
decided which hours | would warkMs. Lovett directed Crew
Members, including myself, in thgerformance of our duties. Ms.
Lovett was definitely a manager;estid not operate as just another
Crew Member. In fact, Ms. Loviewas responsible for closing the
store more often that [Jithe General Manager was.

(Harris Decl. [20.2 at 6-9] 1 12).

B. ProceduraHistory

On April 3, 2014, Plaintiff filed he€omplaint in this putative collective

action. Plaintiff asserts that Defendants misclassified its Assistant Managers,

17



including Plaintiff, and Shift Supervisoas “exempt” employeesnd, as a result,
failed, in violation of the FLSA, to gaovertime compensation to Plaintiff for
hours she worked in excess of forty (40) hours per week.

On May 13 and May 20, 2014, Greeaarel Norman, respectively, opted-in
to this litigation [5, 6].

On September 11, 2014, Plaintiff filed her Motion for Conditional Class
Certification [14]. Plaintiff seeks to peesent a class of current and former
Assistant Managers ar®hift Supervisors “who we employed by Defendants
over the last three years, worked over 40 hours during one or more workweeks,
and were not paid timend-a-half compensation for all hours worked over 40.”
(PIs’ Mot. for Cond. Class Cert. at 1). ler Reply Brief, Plaitiff “refined [her]
class definition” and seeks now to include Shift Supervisors only “to the extent that
Defendants classified any of their shift supervisors as exempt (PI's Reply in
Support of Mot. for CondClass Cert. [29] at n.2).Plaintiff requests that the
Court conditionally certify the class as “allrrent or former ‘assistant managers’
or former ‘managers’ (not ‘General Magex’) [sic] whom Defendants classified as

exempt, over the past three years.” @tll).

> There is nothing in the record thhasv that Defendants here, now or in the

past, classified Shift Supervisors as exempt.
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On September 25, 2014, Defendantyetbto dismiss Plaintiff's FLSA
claim, arguing that the Court lacks sedtj matter jurisdictio because Defendants
made an offer of judgment, pursuanRole 68 of the Federal Rules of Civil
Procedure, which moots Plaintiff's claimgDefs’ Mot. to Dismiss [15]).

Also on September 25, 2014, Dadants moved for partial summary
judgment on Opt-in Plaintiff Greene’s claji6]. Defendants assert that, because
Greene was paid on an hourly basis tigftout her employnm and was never
classified as an exempmployee, Greene does nadt faithin the scope of the
class of allegedly misclassified exengptployees Plaintiff seeks to represent.

On October 2, 2014, Greene withdrew bensent to opt-in to this litigation
[18], and Plaintiff moved to voluntarilgismiss Greene from this action [19].
Plaintiff states that “[a]fter havingeceived and reviewed Ms. Greene’s Payroll
Records, it has become clear that [Greenept similarly situated to Plaintiff
Lovett or similarly situated to Opt-In Pldifi Tishunda Norman . ...” (PI's Mot.
to Dismiss [19] at 2). Defendants do wppose dismissal, but the parties disagree
whether Greene’s claim should be dismissed with, or without, prejudice.

On March 23, 2015, Magistrate Judge Anand recommended that
Defendants’ Motion to Dismiss for La@k Jurisdiction be denied, and that

Plaintiff's Motion for Conditional Certificaon be granted in part and denied in
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part. The Magistrate Judge recommeahttet the Court conditionally certify a
class of all Assistant Managers who workworked for Defendants during the last
three (3) years. The Magistrate Judgeommended that Plaintiff's Motion for
Conditional Certification be denied tiee extent it seeks to include Shift
Supervisors in the class conditionally certified.

On March 27, 2015, Defelants filed their “Motion for Reconsideration of
Report and Recommendation on Motion fan@itional Class Certification or, in
the Alternative, Motion to Deertify Class” [107].

On April 10, 2015, the Magistrafieidge recommended that Plaintiff's
Motion for Voluntary Dismissal be grantetiat Greene’s claims be dismissed
without prejudice, and that Defendantsavearded their reasonable costs incurred
in defending against Greene’s clainihe Magistrate Judgaso recommended
that Defendants’ Motion for Partial Summary Judgment on Greene’s claims be
denied as moot. The parties diok object to the April 10th R&R.

On April 28, 2015, the Magistratkidge, pursuant to 28 U.S.C. § 636,

(i) denied Defendants’ motion for recaasration, and (ii) recommended that
Defendants’ motion for decertification be denied without prejudice.
On May 12, 2015, Defendants filed th@bjections [128] to the March 23rd

and April 28th R&Rs. Defendants argtirat the Magistrate Judge erred in

20



recommending that the Court condititipaertify a class of all Assistant

Managers who work or worked for Defemtia during the last three (3) years.

Defendants argue further that, even if conditional certification was appropriate at

the time Plaintiff filed her motion, thdagistrate Judge nextbeless should have
granted Defendants’ Motion to Decertify the class because discovery is now
complete and Plaintiff is not similargituated to the put@e class members.

1. DISCUSSION

A. Legal Standard on Review of an R&R

After conducting a careful and comfdeeview of the findings and
recommendations, a district judge mageut, reject, or modify a magistrate
judge’s report and recommendatia®8 U.S.C. § 636(b)(1); Williams

v. Wainwright 681 F.2d 732, 732 (11th Cir. 1982), cert denissd U.S. 1112

(1983). A district judge “shall makedee novaodetermination of those portions of
the report or specified proposed findilmysecommendations to which objection is
made.” 28 U.S.C. § 636(b)(1). it respect to those findings and

recommendations to which a party hasasserted objections, the district judge

must conduct a plain error reviewtbe record._Unite States v. Slgy714 F.2d

1093, 1095 (11th Cir. 1983).
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The parties have not objected to Magistrate Judge’s recommendation that
Defendant’s Motion to Dismiss for Laak Jurisdiction be denied, and that
Plaintiff's Motion for Conditional Class Certification, to the extent it seeks to
conditionally certify a class including ShBupervisors, be denied. The Court
reviews those portions of the March 23rd R&R for plain error.

In their Objections, Defendants arghat the Magistrate Judge erred in
recommending that the Court conditiipaertify a class of all Assistant
Managers who work or workddr Defendants during the last three (3) years. The
Court conducts de novareview of whether Plaintiff is similarly situated to the
class of current and former AssistMfiinagers whom she seeks to repreSent.

B. Defendants’ Motion to Dismiss

In their Motion to Dismiss, Defendanargue that its August 8, 2014, offer
of judgment, pursuant to Rule 68 of thederal Rules of Civil Procedure, moots

the controversy in Plaintiff's FLSA clainand thus the Court lacks subject matter

® Plaintiff fails to provide any authority support that, because the Magistrate

Judge had the authority to issue an order granting conditional certification, the
Court is limited to conducting a plain ern@view of the reca. Even if the
Magistrate Judge was authorized to dedplaintiff’'s Motion for Conditional Class
Certification, in view of the parties’ éansive briefing, and Defendants’ argument
that the Magistrate Judge improperlhpled the more lenient “notice stage”
standard and failed to consider the deatians submitted by Defendants, the Court
exercises its discretion to condude@anovareview of the record regarding
conditional certification of the proposed class of Assistant Managers.
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jurisdiction over that claimDefendants assert that thesrved Lovett and Opt-in
Plaintiff Norman with offers of judgmeng¢ach “for an amount in excess of the
maximum potential overtime laity to which the recipient would have been or
could be awarded under the FLSA, inclesof all damages, liquidated damages,
and interest.” (Defs’ Br. in Supp. Mot. to Dismiss [15.1] at 2-3).

The Magistrate Judge found thag¢thleventh Circuit’s opinion in

Stein v. Buccaneers Ltd. P’shiwhich was issued while Defendants’ Motion to

Dismiss was pending, makeglear that “a plaintiff's individual claim is not
mooted by an unaccepted Rule 6&poof judgment.” 772 F.3d 698, 709

(11th Cir. 2014). The Magistrate Judgeommended that Defendants’ Motion to
Dismiss for Lack of Jurisdiction be denjexhd the Court finds no plain error in the
Magistrate Judge’s findings or recommendation. Se& 772 F.3d at 709;

see alsdValker v. Fin. Recovery Servs., In859 F. App’x 359 (11th Cir. 2015)

(per curium) (applying Ste)n Defendants’ Motion to Dismiss for Lack of
Jurisdiction is denied.

C. Plaintiff's Motion for Conditional Class Certification

1. LegalStandard

The FLSA requires covered employ#ogpay non-exempt employees who

work more than forty hours in a week avertime rate of one and one-half times
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the employee’s regular pay rate for all hours worked that exceed forty. 28 U.S.C.

8§ 207(a). Section 216(b) imposes liabilly employers for violations of Section

207 and authorizes employees to bringetion for an employer’s failure to pay

overtime. Employees may bring an FL&®ertime action individually or as a

collective action on behalf of themsehasd other “similarly situated” employees:
An action . . . may be maintainedaagst any employer (including a public
agency) in any Federal or State cafrtompetent jurisdiction by any one or
more employees for and in behalf of himself or themselves and other
employees similarly situated. No employee shall be a party plaintiff to any

such action unless he gives his consent in writing to become such a party
and such consent is filed in the court in which such action is brought.

Id. § 216(b). In contrast to a class actiorder Federal Rule @ivil Procedure 23,
which generally requires potential plaintifts opt-out if they do not wish to be
represented in the lawsuit, a colleeti@ction under Section 216(b) requires

potential plaintiffs to affirmatively opt intthe lawsuit._Hipp v. Liberty Nat'l Life

Ins. Co, 252 F.3d 1208, 1216 (11th Cir. 2001). “The decision to create an opt-in
class under § 216(b) . . . remains soundbyin the discretion of the district

court.” Id.at 1219’

! Hipp involved a collective action undéhe Age Discrimination and

Employment Act of 1967. That statuteanporates the FLSA'’s collective action
provision, and Hippherefore applies in both caxts. _Morgan v. Family Dollar
Stores, InG.551 F.3d 1233, 1259 n.37 (11th Cir. 2008).
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The Eleventh Circuit encourages distcourts to perform a two-step
process to certify a collective action under Section 216(b).Indhe initial,
so-called “notice stage,” the questiomigether notice of the action should be

given to potential class members. &l1218 (quoting Mooney. Aramco Servs.

Co., 54 F.3d 1207, 1213 (5th Cir. 1995)). Retyon the pleadings and affidavits
submitted by the parties, thewrt applies a “fairly lenient standard” that “typically
results in ‘conditional certificatiorof a representative class.” I@uoting

Mooney, 54 F.3d at 1213-14). Plaintiffs bear the burden of establishing that they

are “similarly situated” to the employees ths®mek to represent. Beecher v. Steak

N Shake Operations, In@04 F. Supp. 2d 1289, 1297 (N.D. Ga. 2012).

Unsupported, generalized allegationsiohilarly are not sufficient. Idat 1297-98.
The plaintiffs may meet this burden, iwh is not heavy, “by making substantial
allegations of class-wide discriminatidhat is, detailed allegations supported by
affidavits which successfullgngage defendants’ affidavits to the contrary.” Id.

(quoting Grayson v. K Mart Corp/79 F.3d 1086, 1097 (11th Cir. 1996)).

Plaintiffs are required only to show tithey and the potential class-members are
similarly, not identically, situated. Graysof® F.3d at 1096. They are not
required to show they were subjectedtocommon or unified policy, plan, or

scheme, serl. at 1095, although this is a commamd effective way to satisfy the
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“similarly situated” requirement. Pldiffs “must [at least] make some
rudimentary showing of commonality betwet@e basis for [their] claims and that
of the potential claims of the proposedsd, beyond the mere facts of job duties
and pay provisions.” Beech&04 F. Supp. 2d at 1298 (quoting

Williams v. Accredited Home Lenders, In®o. 1:05-cv-1681-TWT,

2006 WL 2085312, at *3 (N.D. Gduly 25, 2006)); see al&arron v. Henry

Cnty. Sch. Sys242 F. Supp. 2d 1096, 1103 (M.D.aAR003) (“[W]hile a unified

policy, plan, or scheme of discriminatiamy not be required to satisfy the more
liberal similarly situated requirement, somdentifiable facts or legal nexus must
bind the claims so that helag the cases together prorasfudicial efficiency.”).

If the Court conditionally certifies aass, potential class members receive
notice and an opportunity to opt into thass and the partiesroplete discovery.
Hipp, 252 F.3d at 1218 (quoting MoonéA F.3d at 1213-14). Whether notice
shall be given also focuses on whetheré¢hare other employees who would desire

to opt-in, and who are “similarly situated” to plaintiffs. 3&gack v. State of Fla.

Dep't of Corr, 942 F.2d 1562, 1567-68 (11th Cir. 1991). Plaintiffs must show

there are other employees who wish toio@nd that these other employees are

similarly situated._SeBelano v. MasTec, IncNo. 8:10-cv-320-T-27MAP,

2011 WL 2173864, at *4 (M.D. Fla. JuneZ)11). “A plaintiff's or counsel’s
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belief in the existence of other employ@d®o desire to opt in and ‘unsupported
expectations that additional plaintiffgll subsequently come forward are
insufficient to justify’ certification of collective action and notice to a potential

class.” _1d.(quoting_Mackenzie v. Kindred Hosps. East, L.[.Z76 F. Supp. 2d

1211, 1220 (M.D. Fla. 2003)) (citing Haynes v. Singer Co., b6 F.2d 884, 887

(11th Cir. 1983)).

The second stage is optional and usuatigurs if the defendant moves for
“decertification” after the completion of all or most discovery in the case. , Hipp
252 F.3d at 1218 (quoting Mooney4 F.3d at 1213-14). Based on the more
extensive factual record, the court makdactual determination whether claimants
are similarly situated. ldquoting Mooney54 F.3d at 1213-14). If they are, the
collective action proceeds on the meritsnadf, the court decertifies the class, the
opt-in plaintiffs are dismissed without puéjce, and the originadlaintiffs proceed
on their individual claims. ldquoting_ Mooney54 F.3d at 1213-14).

In cases where there is factual imf@tion available to evaluate the
similarity of potential class membeiagins, courts will combine the first and
second stages and apply the more stnhgecond stage standard. See, e.g.
Williams, 2006 WL 2085312 at *4 (combining first and second stage where

plaintiffs disseminated informal notice potential opt-in plaintiffs and substantial
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discovery had been completed). The factsnot yet sufficiently developed in this
matter to justify tis higher standard.

This does not mean, however, that Bourt limits its analysis to the
evidence presented by Plaintiff. Although Plaintiff asserts that the policies and
procedures in Defendants’ various manwatetly governed how to cook, clean
and serve customers, Plaintiff does ague that Defendants had a policy stating
that these were Assistant Managers’ prymduties. A close reading of Plaintiff’s
declaration shows that her claim is lthsa her anecdotal evidence that the duties
she actually performed, and observed ofkggistant Managers performing, were

non-managerial. Defendants submit evidencesdebing the job description and

8 Thatsomediscovery has been conducted does not, &sndants appear to

argue, require the Court to apply the msirengent second stage standard. See
Robinson v. Ryla Teleservs., Indlo. CA 11-131-KD-C, 2011 WL 6667338, at *2
(S.D. Ala. Dec. 21, 2011) (“Simply puhe Court’s decision to grant the
Defendant’s request to conduct limitdidcovery to allow it to prepare an
opposition did not bump this proceeding from the first to the second stage.”).
For example, Plaintiff states that she “observedah#te primary dutieof
all Assistant Managers . required them to(a) to [sic] prepare and cook the food,
(b) to serve the customers, and (c) ¢efi the restaurant clean.” (First Lovett
Decl. § 17) (emphasis added). A close regdf Plaintiff’'s declaration shows that
Plaintiff does not claim that theseretheir primary duties, but rather that their
primary duties, whatever they wereguiredthem to perform these tasks. lItis
well-settled that “[c]Joncurrent performem of exempt and nonexempt work does
not disqualify an employee from the exgea exemption if the requirements [of
the exemption] . . . are otherwise me29 C.F.R. § 106(a). Put another way, “an
employee’s performance of nonexempt wddes not preclude the exemption if
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duties for the Assistant Manager position gatg, and the declarations of thirteen
(13) Current Assistant Managers who ddserin detail, the dato-day duties they
actually perform as Assistant Managers.e TQourt finds that consideration of this
evidence is appropriate at this stagéhm litigation because the issues in this
case—whether the duties Assistant Managerform are consistent with their
categorical designation as exempt empks/—requires the Court to evaluate the
day-to-day job duties the Assistant Managatually performed. Put another way,
because Plaintiff asserts that shaj all other Assistant Managers, were
misclassified as exempt because the “pnnuties” they actually performed were
non-managerial, the Current Assistant Mamagaescriptions of their day-to-day
duties therefore is relevant to whether Rifirs similarly situated to the class she
seeks to represent. The Court notes thifitf'were to allow the case to proceed
past stage one of the collective actiortifieation process, the Court would have

to consider this evidence in revisgithe similarly-situated inquiry on the

the employee’s primary dutymeains management.” Morgab51 F.3d at 1268.

29 C.F.R. § 541.106(Burther provides:
For example, an assistant managea retail establishment may
perform work such as serving customers, cooking food . . . and
cleaning the establishment, butfeemance of such nonexempt work
does not preclude the exemption if the assistant manager’s primary
duty is management. An assidtamnager can supervise employees
and serve customers at the sameetvithout losing the exemption.

29 C.F.R. § 541.106(b).
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Defendant[s’] motion to decertify at stage two. Because the Court has the

evidence before it at stage onee thourt will consider it.”_SekElolt v. Rite Aid
Corp, 333 F. Supp. 2d 1265, 1272 n.4 (MAda. 2004). The Court also may
consider a defendant’s “affidavits to thentrary” in determining if a plaintiff has
met her burden to show she is similagituated to proposed class members. See
Grayson 79 F.3d at 1097 (at first stage, plaintiffs can show they are similarly
situated to proposed class “by makimgpstantial allegations of class-wide
discrimination, that is, detad allegations supported lffidavits which
successfully engage defendariffidavits to the contrary (emphasis added].

2. Analysis

a. ShiftSupervisors

In her Motion for Conditional Class Céditiation, Plaintiff sought to include
Shift Supervisors in this collective amti, arguing that they perform the same
duties as Assistant Managers and arepaat overtime compesation. Defendants
present evidence to showathunlike Assistant Managers, Shift Supervisors are

classified as non-exempt, are requiredetord their hours, and are eligible to

10 To the extent Plaintiffs argue ththe Court should natonsider the Current

Assistant Managers’ declarations becabgedeclarants do not state whether they
received “a full disclosure about this eaand that the information provided was
provided voluntarily and not under @éss,” the Court considers only the
declarants’ statements regarding thelr gluties, to evaluate whether they and
Plaintiff are similarly situated.
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receive overtime pay for hours worked in excess of forty hours per week. In
response to this evidence, Plaintiff “red[d] [her] class defiition” and now seeks
to include Shift Supervisors “to the extent that Defendants classified any of their
Shift Supervisors as exempt...” (PI's Reply at n.2).

The Magistrate Judge found thlaintiff's claim is based on a
misclassification theory—that she was paid overtime compensation because
she and all other Assistant Managers are categorically misclassified as exempt—
and Plaintiff is not similarly situated ®hift Supervisors who were paid hourly,
classified as non-exempt, and eligible for overtime compensation. The Magistrate
Judge also found that Plaintiff fails poesent any evidence to support her
conclusory assertion that some Shifp8rvisors may have been classified as
exempt, including because Greene duo&sallege, and the evidence does not
support, that Defendants ever classifi&eene—or any other Shift Supervisor—as
exempt . The Magistrate Judge recomdel that Shift Supervisors be excluded
from any class conditionallgertified, and the Court finds no plain error in the
Magistrate Judge’s findings or recommendation. Gesyson 79 F.3d at 1096
(plaintiffs must show they and potent@dss members are similarly situated);
Beecher904 F. Supp. 2d at 1297-98 (unsupedrgeneralized allegations of

similarly are not sufficient; plaintiff must make some showing of commonality
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between basis for their claims and potentlaims of proposed class, beyond mere
facts of job duties and pay provision$)laintiff’'s Motion for Conditional Class
Certification, to the extent it seeksitelude Shift Supervisors in the class
definition, is denied.

b. CurrenandFormer Assistant Managers

Plaintiff, relying on her declaratioand the declaration of Opt-in Plaintiff
Norman, claims that she is similarly sited to the class of current or former
Assistant Managers who Plaintiff clairage categorically misclassified as
‘exempt.”

Plaintiff and Norman assert thaltheugh they were employed as “Assistant
Managers” and classified as exempt, theirmary duties” were, and the majority
of their time was spent performing, non-mgeaal duties. In their declarations,
which are largely identical, Plaintifnd Norman state that, as an Assistant
Manager, their “primary job duties were) (a prepare and cook the food, (b) to
serve customers, and (c) to keep the reatdiclean,” and they “observed that all
the primary duties of all assistant managers and shift supervisors required them to
[perform these same duties].” (Ritovett Decl. | 16-17; Norman Decl.

19 19-20). Plaintiff and Norman assert itiegty “spent the majay of [their] time

performing these primary duties,” that they “did not manage any of the restaurants
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in Defendants’ restaurant group,” and thaytkvere “not authozied to . . . hire or
fire employees for Defendants.” (First Lovett Decl. 1 22, 26-27; Norman Decl.
19 10-11, 28). They further state that “[tdally all of the duties [they] performed
were strictly governed by the policiesdaprocedures contained in Defendants’
various manuals, and [they] lacked theadetion to vary from these procedures
and policies in performing [their] duties(First Lovett Decl. {1 29; Norman Decl.

1 13). Plaintiff and Norman assert titlagy “personally obsged that there were
numerous similarly situated assistant manage. who: (a) performed the same or
similar job duties that [they] performed; (b) were paid a salary; (c) worked over 40
hours in many workweeks; and (d) weia paid an overtime premium due to
Defendants’ uniform misclassificati.” (First Lovett Decl. | 33Y:

Defendants submit declarations from thirteen (13) Current Assistant
Managers, at least some of whom worksdAssistant Managers at the same time
as Plaintiff and NormanThese declarations sugmp that, while Assistant
Managers perform Crew Member taskstsas cooking, serving customers and

cleaning the restaurant, these are not tipgimary duties,” and they engage in

1 Interestingly, Plaintiff does nossert that these individuals would be

interested in joining this collective aati if a class is conditionally certified.
Indeed, the Current Assistant Managédfsmatively state they do not want to
opt-in, and in the fourteen (14) months this action has been pending, only one
Assistant Manager has opted-in to this action.
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cooking, serving and cleaning duties in their own discretion, for varying lengths of
time, as means of managing, training divécting Crew Memeérs, or when the
restaurant is experiencing high volumasihecessary to allo Crew members to

take breaks, or to ensure Crew Mensbare performing their duties in accordance
with the Restaurant’s policies and procedures. (See Agrgstrong Decl. {9 3-4,

9; Kyle Decl. 1 10; Lawson Decl. § 8; McaynDecl. § 7; BordeDecl. 1 8). The
Current Assistant Managers who mogeafperform Crew Member Duties state

that they do so because it is their ngagraent style, and even while working
alongside Crew Members at their postgythre “still managing and directing the
Crew Members’ work” and “still telling themwhich tasks to perform and when to

perform them.” (Sekawson Decl. | 8; see aldécThay Decl. | 7 (spends 80% of

her time “multi-tasking and helping &v Members with their duties while
simultaneously directing their work”); @ding Decl. § 8 (performs Crew Member
duties 45% of her time “to train Crew Mes1s in their efficiency and knowledge

of proper procedure”); Hightower Decl. {"PE]ven when | needo jump in and

take on some of these duties, | ammtoring the Crew Members and training

them to ensure they are following proper procedures and policies.”); LaFleur Decl.

1 7 (same)).
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The Current Assistant Managers aissue disciplinary warnings, make
hiring and firing recommendationsyduse their experience, judgment and
discretion to create and manage CrewrMers’ schedules, and assign and direct
Crew Members in performanoé their duties. (See, e,gArmstrong Decl.  12;
Borden Decl. {1 3, 11; Burden Decl. {1L6; Fike Decl. {1 7, 11; Gooding Decl.
19 3-4, 12; Green 1 4, 9; Harding D&d1.3-4, 11; Hightower Decl. {1 3-4, 7;
Kyle Decl. {1 3, 13; LaFleur Decl. 1 5, 1&wson Decl. 11 3, 5, 7, 9; McThay
Decl. 11 5, 8; Rodriquez Decl. {1 31B). Some Current Assistant Managers
perform additional other managerial st such as opening or closing the
Restaurant, counting inventory, or rewing their Restaurant’s sales numbers
against its labor and food costs. (Bmeden Decl. § 3; Bulen Decl. | 3; Fike
Decl. § 8; Green Decl. 1 3-4; Hightow2ecl. | 3; Kyle Decl. 11 3, 6; LaFleur
Decl. 11 4-6; Lawson Decl.3] McThay Decl. | 3).

The evidence before the Court doesswyport that Plaintiff is similarly
situated to the class of current andhfier Assistant Managers she seeks to
represent. Plaintiff, Norman, and therfamt Assistant Managers share the same
job title, are paid a salary, and, for @ast some portion of their workday, perform
non-managerial duties such as cookinganing and serving customers. These

general statements, without more, are finsient to support Plaintiff’'s assertion
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that she and the proposeldss members are similasituated because all
Assistant Managers performon-managerial duties atteerefore categorically

misclassified as exempt from the FLSA'gertime pay requirements. See, e.g0.

Morgan 551 F.3d at 1268-69 (“[A]n employesperformance of nonexempt work
does not preclude the exemption if the employee’s primary duty remains
management. . . . Whether amployee meets the requiremof [the exemption]
when the employee performs concurreuties is determined on a case-by-case
basis . . . .")?* The evidence submitted by Defentiato the contrary significantly
discredits Plaintiff's claim that she sgmilarly situated to other Assistant
Managers.

The evidence rather that the job duties Assistant Managers actually
perform, and the time spent performing ngaréal versus non-managerial duties,

at least vary throughout the proposeaissland more persuasly are different

12 Plaintiff asserts that the Defendatukl her they “woulday [her] an annual

base salary of approximately $28,500, pusrtime” and “explained that the base
salary covered the first 45 hours that [siherked each weeénd that [she] would
receive overtime pay, for all hours workexer 45, at a rate of time-and-one-half
[her] regular rate of pay, for all houttsereafter.” (Second Lovett Decl. [21.1]

19 6-7). The Court agrees with the Maate Judge’s finding that this alleged
individual agreement does not affect Plaintiff's misclassification theory—the basis
for her collective action allegations—besa the FLSA does not prohibit an
employer from paying its exempt employeeklitional compensation. The alleged
agreement could support alteanative basis, in contract or promissory estoppel,

for recovery of alleged unpaid wages.
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than the duties Plaintiff and Norman chaihey performed. While Plaintiff and
Norman assert that their “duties did matlude the exercisef discretion and
independent judgment,” the Current AsaigtManagers’ declarations show that
they exercise significant discretion in determining Crew Members’ work
schedules, assigning them to specifiakstations, and deciding when they
themselves need to perfio Crew Member duties gmart of their broader
managerial responsibilities. Without deaigiwhether they were misclassified, the
Current Assistant Managers’ Declaaais—which are not inconsistent with
Plaintiff’'s and Norman’s declaratioffs—support that Plaintiff and Norman
performed different day-to-day dutiesththe class of Assistant Managers
Plaintiff seeks to represent. Simgyt, although Plaintiff and Norman may be
similarly situated to each other, theran@evidence to support that they are

similarly situated to the Current Assistant ManagdérBlaintiff fails to show that

13 That the Current Assistant Managjessue disciplinary warnings, make

hiring and firingrecommendationschedule, and direct Crew Members in
performance of their duties, is not inconsrg with Plaintiff's description of her
job duties. Plaintiff merely states thaestid not have authority to hire or fire
other employees, and she conclusorily asgb#t she did not “manage” any of the
Restaurants. The Court also notes Fhia¢ and Harris tesigd, and Lovett does
not dispute, that as an Assistant Manmafjeing the time they worked with Lovett,
Lovett was responsible for scheduliagd training Crew Members. (SEike

Decl. § 14; Harris Decl. T 12).

14 The Court notes that, during the perfodwhich she can recover for alleged
FLSA violations, Plaintiff was employesk an Assistant Manager at only the
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she is similarly situated to the clas® Seeks to represent, and her Motion for
Conditional Class Certification is denied.

Defendants’ objections to the Magiggaudge’s findings in his March 23rd
R&R regarding conditional certification, are sustained. Having found that Plaintiff
cannot maintain this as a collective actibefendants’ motion to decertify class,
and the corresponding portion of tApril 28th R&R, are deemed moot.

D. Opt-in Plaintiff Greene

Having found that Plaintiff is not similarly situated to Shift Supervisors and
cannot bring this collective action orethbehalf, Greene cannot be a potential
class member and the Court must disrhissfrom this action without prejudice.

Cf. Hipp, 252 F.3d at 1218 (if the court finds claimants are not similarly situated
and decertifies class, opt-in plaintiffeeadismissed without prejudice and original

plaintiffs proceed on their individual ctas). Plaintiff's Motion to Voluntarily

Fairburn Restaurant, which is ownaad operated by “SJA South Fulton |,

LLC.” SJAC South Fulton I, LLC is not naed as a defendant in this action, even
though Plaintiff, in her Motion for @ditional Class Certification, acknowledges
that Defendants identified it as one o tlboe” Defendants in their Answer and as
the entity that responded as Plairdiemployer to the Equal Employment
Opportunity Commission charge Plainfifed based on allegediscrimination and
retaliation she suffered at the Fairburn Restaurlns difficult to conclude that
Plaintiff should be permitted to bring a aaitive action on behalf of others against
their employers when, as it currently stanPlaintiff has failed to identify her
employer as a defendant in this action.
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Dismiss, Defendant’s Main for Partial Summary Judgnt, and the Magistrate
Judge’s April 10th R&R addressing these motions, are therefore moot.

Although the Court dismisses Greenenfrthis action on grounds other than
those asserted by the parties, the padtesot object to the Magistrate Judge’s
recommendation that Defendants be algdrthe costs they incurred, through
October 2, 2014, in defise of Greene’s claiff. The parties dispute, however,
whether the costs claimed by Defendants are allowable.

The costs permitted to be taxed agharsopposing party are listed in 28
U.S.C. § 1920 and include “fs for printed or electronically recorded transcripts
necessarily obtainefbr use in the case.” 28 U.S.€1920(2) (emphasis added).
The Eleventh Circuit has consistently héidt “[w]here the deposition costs were
merely incurred for convenience, to aidorough preparation, or for purposes of

investigation only, the costs are metoverable.”_ EEOC v. W&O, Inc213 F.3d

600, 620 (11th Cir. 2000)Here, Defendants claim sts, in the amount of
$937.00, for the transcripts of withaagerviews—not depositions—of four (4)
Shift Supervisors currently employed byfBedants. These transcripts are not

admissible and that Defendants choskawe transcribed these witnesses’

15 Had it not been deemed moot, theu@ notes that it would have granted

Plaintiff’'s Motion for Voluntary Dismisdaand permitted Defedants to recover
their reasonable costs incurreddefending against Greene’s claim.
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interviews does not support that the cetsbuld be allowedDefendants fail to
show that the transcripts of these interviews weeessarilyobtained for use in

this case, rather than simgbyr Defendants’ convenience. See see also

Massey, Inc. v. Mo& Southwest Grill, LLCNo. 1:07-cv-741-RSW,

2013 WL 6190482, at * 5 (N.D. Ga. Nov. ZH)13) (“[T]he Feleral Rules do not
provide reimbursement for fees associateth fact finding or incurred for the
attorneys’ convenience.§. Having reviewed the Bill of Costs submitted by
Defendants, the Court finds that theseratallowable costs. Plaintiff's Motion
to Strike Defendants’ B of Costs is granted.

[11. CONCLUSION

For the foregoing reasons,

IT ISHEREBY ORDERED that Magistrate Judge Justin S. Anand’s
March 23, 2015, Non-Final Repg@and Recommendation [103]ADOPTED IN
PART. The portions of the R&R regardj the Court’s jurisdiction and denying

conditional certification of a classcluding Shift Supervisors, akeDOPTED.

' The interviews wereonducted on July 2, 201dnd the July 23, 2014,
invoice for the transcript includes a gping and handling charge for the certified
transcripts and CD recordings of the mtews. The Court notes that the Shift
Supervisors’ declarations, which Daflants submitted in support of their
opposition to conditional certification, weresalexecuted on July 2, 2014. It thus
appears that Defendants already hadstheed declarations they argue were
necessary to their defense of Greeneasntlbefore they ordered, or at least
received, the certified tranripts and CD recordings.
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To the extent the Magistrate Judge recommends that Plaintiff’s Motion for
Conditional Class Certification lgranted in part, the CouBUSTAINS

Defendants’ Objections [128] and tNgistrate Judge’s recommendation that
Plaintiff be found similarly situated to othAssistant Managers and that a class of
Assistant Managers bewmditionally certified, iNOT ADOPTED. The Court, on
de novareview, finds that Plaintiff is not similarly situated to other Assistant
Managers and determines,iis discretion, to dengonditional certification.

IT ISFURTHER ORDERED that Defendant’s Motion to Dismiss for
Lack of Jurisdiction [15] iOENIED.

IT ISFURTHER ORDERED that Plaintiff's Motion for Conditional Class
Certification [14] iSDENIED.

IT ISFURTHER ORDERED that Defendants’ Motion for Partial
Summary Judgment [16], Plaintiff's Mot for Voluntary Dismissal [19], and
Defendants’ Motion to Deertify Class [107], arBENIED ASMOOT.

IT ISFURTHER ORDERED that Magistrate Judge Anand’s April 10 and
April 28, 2015, Non-Final Reports and Reamendations [113, 118], because they
are moot, ar&lOT ADOPTED.

IT ISFURTHER ORDERED that Plaintiff's Motion to Strike [123]

Defendants’ Bill of Costs [121] ERANTED.
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SO ORDERED this 23rd day of June, 2015.

WILLIAM S. DUFFEY, JR.
UNITED STATES DISTRICT JUDGE
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