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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DIST RICT OF GEORGIA
ATLANTA DIVISION

AYOTUNDA LOVETT, individually
and on behalf of all similarly situated
persons,

Plaintiff,
V. 1:14-cv-983-WSD

SJAC FULTON IND I, LLC d/b/a
Zaxby’s, and SJAC FOOD
GROUPS, LLC d/b/a Zaxby's,

Defendants.

OPINION AND ORDER

This matter is before the Court on IAlET Ayotunda Lovett’'s (“Plaintiff” or
“Lovett”) Objections [202]and Defendants SJAC kan IND I, LLC (“SJAC
Fulton IND”) and SJAC Food Groups, LIS(“SJAC Food Groups”) (together,
“Defendants”) Objections [203], to Mé&strate Judge Justin S. Anand’s
May 2, 2016, Report and Recommendati®dd] (“R&R”). The Magistrate Judge
recommends that Defendants’ Motiom ffummary Judgment [163] be denied
with respect to Plaintiff's FLSA clairfCount 1) against SJAC Food Groups, and
that Defendants’ Motion for Summarydliment be granted with respect to

Plaintiff's FLSA claim (Count |) agaist SJAC Fulton IND, and Plaintiff's
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Title VII claims (Counts Il and IlI). Th&lagistrate Judge also recommends that
Plaintiff’'s Motion for Partial Summary Judgment [164] be deried.

l. BACKGROUND

This was a putative collective actiorobight by Plaintiff against Defendants,
who, Plaintiff alleges, owand operate various Zaxby’sstefood restaurants in the
Atlanta, Georgia, area. Plaintiff alas that Defendants misclassified their
Assistant Managers, including Plaintiff, ‘@xempt” employees, and, as a result,
failed to pay overtime compensation taiRtiff for hours worked in excess of
forty (40) hours per week, in violation tife Fair Labor Standards Act (“FLSA”),
29 U.S.C. § 201, edeq. (Count I). Plaintiff also asserts claims, in her individual
capacity, for Retaliation (Count Il) and)8Biscrimination (Count Ill), under
Title VII of the Civil Rights Act of 1964.

Plaintiff filed her Complaint on Afr3, 2014. Because she asserts that
Defendants willfully violated the FLSAhe time period for which Plaintiff may
recover for her FLSA claim is April 2011, through Mag012, the end of her
employment. It is undisputed that duringstime, Plaintiff worked exclusively at

the Zaxby'’s restaurant located at 535&mpbellton Fairburn Road, Fairburn (the

! The Magistrate Judge also denizefendants’ Motions to Exclude [180],

[181], [195], [157] &ad Plaintiff's Motion to Sedl168], and granted Plaintiff's
Motion to Strike [189]. These rulingseanot the subject of any pending motion.



“Fairburn Restaurant”), which is omd@nd operated by SJAC South Fulton I,
LLC (“SJAC South Fulton”). SJAC Soutfulton is not named as a defendant in
this action.

A. Facts

The Court has reviewed the partiegitetments of material fact (“SOMF”),
Plaintiff's Statement of Additional Factand the parties’ respective responses.
The length of these five (5) documentstaggering. The parties’ submissions, not
including their briefs or exhibitsotal over 305 pages. Defendants submit
31 pages, consisting of 184aterial facts to which they contend there is no
genuine issue to be tried. (Defs’ SONB3.2]). In response, Plaintiff submits 67
additional pages, consisting loér objections to the majority of Defendants’ SOMF
and asserting 62 “additional fact (PI's Resp. to Defs’ SOMF [172]). Plaintiff,
who moved for partial summary judgntemly on her FLSA claim, submits 42
pages, consisting of 153 facts to which stetends there is no genuine issue to be
tried. (PI's SOMF [165]). Defendassubmit a total of 78 additional pages
objecting to most of Plaintiffs SOMF ar&tatement of Additional Facts. (Defs’

Resp. to PI's SOMF [175]; Defs’ Regp. PI's Stmt. of Add. Facts [183]).

2 In their responses, Plaintiff and Defendants include the text of the opposing

party’s asserted fact, thetate their objection. This adds approximately
31 pages—the length of DefendarB®MF—to the total number of pages



The parties’ summary judgment sulssions reflect the excessive amount of
time, litigation effort and judicial resourc#sat have been spent to prosecute this
relatively-straightforward elim. As has been conum throughout this litigation,
the parties dispute nearly everythingsulting in a voluminous record and
Statements of Material Fact that havedared, rather than assisted, the Court in
resolving their motions. Many of the partiéatts are not material to the issues at
this stage in the litigation, and the parties’ objections are often frivolous,
nonresponsive, or merely repeat simikets asserted in their own statement of
material fact. Rather than address eachual dispute or assertion, the Court
recites the material facts frothe record and incorpoeat the parties’ SOMFs only
to the limited extent they are helpfullhe Court principally relies on its own

review of the record.

submitted by Plaintiff, and adds approxieist 55 pages—the length of Plaintiff's
SOMF and Statement of Additional Facts—to the total number of pages submitted
by Defendants. DefendanSOMF asserts 134 facts spanning 31 pages; Plaintiff's
response totals 99 pages, includingod8es in which Plaintiff asserts

62 “additional facts.” Plaintiff's SOMRsserts 153 facts spanning 42 pages;
Defendants’ response is 97ges, and Defendant’s resperts Plaintiff's 13-page
Statement of Additional Facts totals 36 pagd&here is a paage in Psalms that
states: “He pulled me out of the slimy mut of the muck and mire and placed my
feet upon a rock and gave me a firm plaxestand.” Psalms 40:2. The Court
sought a firm place to stand to perfotime legal analysis required here but the
muck and mire was too deep andtkh) and the advocacy too slick.



1. Defendants and their Organizational Structure

Zaxby’s Franchising, LLC (“Zaxby’s Fnghising”), is a franchisor which
licenses Zaxby’s restaurant franchiseframchisees throughout the country.
(Stalling Dep. at 91). Zaxby’s Franchisiisgnot a party to this action.

Zaxby’s Franchising determines fts franchisees which food items are
included on Zaxby’s menu and they pr&ifood pricing guidelines to their
franchisees. (ldat 92). Zaxby’s Franchising algpoovides its franchisees with
detailed manuals whialpovern the operation of each franchise, including
day-to-day functions of the restaurant. @149, 163, 177-179).It further

provides training manual2(06.8], [206.9] with specifi training protocols for

3 For example, the Front of the Haeuslanual [206.7] includes procedures

such as how to cook the food, howpt@pare drinks, how to interact with
customers, when and how to colleadmay from a customer, what uniforms to
wear, and how to clean equipment, inchglwhat cleaning solutions to purchase
and on which surfaces to use them. (Bodkep. at 28-34, 103-104; Temple Dep.
110-115). The Back of the House Manuz06.1]-[206.6] includes procedures for
food preparation, including recipes, tt@rect thickness to cut vegetables, cooking
times and temperatures, how to plated, when to turn on equipment, and
procedures for hand washingBooker Dep. at 31-33; TertgDep. at 115-166). It

IS not surprising that a franchisorcsuas Zaxby’'s has detailed manuals and
specific procedures governing the operations of its franchises to ensure uniformity
and consistency among all itd franchise locationsCourts have consistently

held, however, that a franchisor-frarsdw relationship does not create an
employer relationship betwedime franchisor and employeeta franchisee. See,
e.g, Howell v. Chick-Fil-A 1993 WL 303296, *2 (N.D. Fla. Nov. 1, 1993);

Singh v. 7-Elever?007 WL 715488, *5 (N.DCal. March 8, 2007) (no
employment relationship between a fraischiand franchisee’s employees absent
franchisor’s control oflay-to-day operations).




General Managers, Assistdlanagers and Crew Merats. (Stalling Dep. at
157).

Zaxby’s restaurant franchises, litee ones at issue here, are owned and
operated by separatgal entities. Sterling Colemawho is not named as a
defendant in this action, is the solemi®er of six (6) entities that each own and
operate a separatexd®y’s restaurant franchise (cedtively, “the Restaurants”),
including: SJAC Food Groups, locatedb201 South Cobb Drive, Smyrna (the
“Smyrna Restaurant”); SJAC Fulton IND@cated at 925 Camp Fulton Parkway,
Atlanta (the “Camp Fulton Restaurant’jichSJAC South Fulton, which owns and
operates the Fairburn Restaurant on Qaetifpn Fairburn Road in Fairburn.
(Defs’ SOMF 1 2-3, 5; PI's Resp. to Defs’ SOMF 9 2-3, SJAC South
Fulton, the owner and operator of thairburn Restaurant at which Plaintiff
worked during the relevant period allegedhe Complaint, was not named as a
defendant in this action.

Each individual Restaurant emplay$seneral Manageone or more
Assistant Managers, Team Leaderspalalled Shift Managers, and Crew
Members, which include Cooks and Cashie(PI's SOMF { 27; Defs’ Resp. to

PI's SOMF § 27; Booker Dep. at 36-3&mple Dep. at 28-30). The General

4 The three other Restaurants are ledatt 2530 Flat Shoals Road, College
Park; 7541 Highway 85, Riverdale; anti49 Mount Zion Boulevard, Jonesboro.



Manager is responsible for the daily opgema of the Restaurant, and he “oversees
the operations, hiring, firing, schedulirydering [and] cleanliness” at the
Restaurant. (Booker Dep. at 94, 118; Tenipep. at 107).The General Manager
also interviews potential employeestatenines their payate, and conducts
employee evaluations. (PI's SOMF | 85-Béfs’ Resp. to PlI's SOMF 1 85-87;
Booker Dep. at 134, 14Gemple Dep. at 107).

At each Restaurant, the General Mamaggervises the Assistant Managers.
(Second Stalling Decl. 1 4). The Assidtdanagers managgeration of the
Restaurant when the General Managawsay, and sometimes they manage
together when the General Manager is pnést the Restaurant. (Stalling Dep. at
134-135). The GenerManager has ultimate authority over hiring, firing, training
and evaluating employees, but is assisted and supported in these functions by his or
her Assistant Managers. (PI's SOMB3F87, 92; Defs’ Resp. to PlI's SOMF
19 85-87, 92; Booker Dep. 138-152; Th8thlling Decl. 11 12-13, 16). The
Assistant Managers also help tBeneral Manager nrka employee work

schedules. (Booker Dep. at 1Q%svett Dep. at 376; see alsovett Dep. at

Ex. 19; Fike Decl. 1 14). Assistant M@eas are hired ttdirect and manage
... Crew Members in thperformance of their duties,” including through

“coaching and training” (Third Stalling Decl. 11 12-13; see &ksmple Dep. at




135-142), but, when necessary, they agok, clean, and serve customers.
(Booker Dep. at 137-138; see alBemple Dep. at 123, 133 (describing Assistant
Managers’ job duties as “cash handlingnaastration, interviewing, disciplining
...scheduling . ... If any [ ] Assistalanager needs to work in the [work]
station at a period of time, you know, they wibbhve to work in the station if they
have to,” including when a store is busy)).

Each Restaurant has its owrdget, including labor, inventory and
equipment costs, which is develogedthe General Mamger and Assistant
Managers at each Restaurant, along wighDrstrict Manager. (Temple Dep. at
99; Booker Dep. at 53; Stalling Dep.1413-104). The District Manager, who
reports to Mr. Coleman, oversees the Restaurants in Mr. Coleman’s franchise
group, and the General Mager at each Restaurant location has reporting
obligations to the District Manager. (®EOMF |1 44, 54-55, 76; Defs’ Resp. to
PI's SOMF 1 44, 54-55, 76). The DistrManager, for example, oversees each
Restaurant budget and ensures that the Restés budget costs and goals are met.
(Temple Dep. at 99; Booker Dep. at SRalling Dep. at 103-104). The District
Manager also visits the Restaurantsquidally to check on operations. (Temple
Dep. at 66-67). The District Managsonducted weekly meetings with the

General Managers of the Ragtants, at which they disssed “different ways that



[they] could make [their§tore better, improve on saland improve on whatever
[they] could,” including opett#ons, sales, service chex&nd marketing. (Booker

Dep. at 49-50, 54-55; see alfemple Dep. at 82-84)The District Manager is

authorized, but not required, to hire, iragvaluate and discipline employees.
Larry Temple, the District Manager wh Plaintiff worked at the Fairburn
Restaurant, testified he did not exerdisis authority often and left those
responsibilities mostly to each Restaurant’s General Manageiat 86-87).

To help manage the Restaurants mffanchise group, Mr. Coleman started
STL Management Company, Inc. (‘6 Management”). STL Management
provides certain management suppervices for the Restaurants in
Mr. Coleman’s franchise group, inling human resources, accounting and
payroll support. (Second Stalling Decl. [2Pat  2; Third Stlling Decl. [166.1]
1 23 & Exs. N, O; Stalling Dep. at 30]). STL Management is not named as a
defendant. STL Management’s offica® located at 3080 Highlands Parkway,
Smyrna, Georgia, and they meesometimes referred to lytnesses in this case as
Defendants’ “corporate offices.” (Séird Stalling Decl.  23; Stalling Dep. at
45-48; Temple Dep. at 52, 61; Booker Dap50, 56-57). Tracey Stalling is the
Chief Financial Officer (“CFOy for STL Management._(IJ. Other “corporate

level” employees include Mr. Colemanhwserves as the Chief Executive Officer,



a Controller, an Accountara Human Resources Repentative and a District
Manager. (PI's SOMF | 27; Defs’ Re$p.PI's SOMF § 27; Stalling Dep. at
45-48). Ms. Stalling and Mr. Colemare not defendants in this action.

The Controller at STL Managemantanages, for each Restaurant, its
payroll and produces financial reports, including profit and loss statements, for
them. (Stalling Dep. at 19-21, 41-42; PBOMF { 35; Defs’ Resp. to PlI's SOMF
1 35). Ms. Stalling handles accounts gagdor each Restaurant, including setting
up the Restaurant’s vendor accounts angingginvoices, and provided general
management support, maintained thespenel documents for the Restaurants.
(Stalling Dep. at 17-18, 21, 44t; Third Stalling Decl. § 3).Ms. Stalling,

Mr. Coleman and the District Manag#geveloped Restaurant employee job
descriptions for the Zaxby’s franchises,iglhwere based on a template provided

by Zaxby’s Franchising(Stalling Dep. at 118).

> There is no record evidencewlffio employs these “corporate level”

employees. There alsons record evidence to show that Defendant SJAC Food
Groups or Defendant SJAC Fulton IND gllayed a CFO, Conttler, Accountant,
Human Resources Representabydistrict Manager. (1.

® See alsd@ooker Dep. at 58-59 (“She would call you about things that you
needed to know. She would let us knalout service checks. She would send
them over. | think she dealt with all theiman Resources stuff at that time [when
Plaintiff was working at the Fairburn Restaurant].”).

! That Mr. Coleman chose to consollgior all of hisfranchises, certain
management functions, such as humaoueces, accounting and payroll support,

10



2. Facts related to Plaintiff's FLSA Claim

From January 2011 through May 2012, Plaintiff worked at the Fairburn
Restaurant. (Idf 8; First Lovett Decl. [14.2] 1 18) Plaintiff does not dispute that
the Fairburn Restaurant is owned andrafesl by SJAC South Fulton, and she
admits that SJAC South Fulton was not ndrbg her as a Defendaint this action.
(Defs’ SOMF 11 4-7; PI's Resp. to Defs’ SOMF 11 4-7).

When Plaintiff worked at the Féiurn Restaurant, Geral Manager Johnny
Booker was her supervisor until Deceen2011, when Joseph Fike became the
General Manager of the Faurn Restaurant. (Defs’ SOMF 1 10-11; PI's Resp. to
Defs’ SOMF 11 10-11). Plaintiff was paddsalary of $29,000 per year, and was
expected to work 45-50 hours per weékirst Stalling Decl. %; Stalling Dep. at
110). Plaintiff asserts, “[tjhroughout nemployment, | regularly worked over 40

hours per week.” (First Lovett Decl. § 30; see &scond Lovett Decl. [21.1] T 8

(stating that “Defendants regularly schksdbme to work more than 45 hours each

week,” and “l often worke&0 hours or more in a typical week)). Plaintiff states

makes financial and practicsénse, including to ensua#l of his franchises are
conforming with Zaxby’s Franchising regulations.

8 Plaintiff was initially hired by SJAC Food Groups on May 3, 2010, to work
in its Smyrna Restaurant as an AssisManager. (Ans. [4] T 19). Plaintiff has
claimed she also worked at other Zaxby'staerants but agrees she only worked at
the Fairburn Restaurant during the tipeziod for which she claims she was

denied overtime pay or sufferdte discrimination she alleges.

11



that she was not paid “an overtime premium for [her] overtime hours.” (First
Lovett Decl. § 315.

Plaintiff alleges that “approxiately 90-95% each week was spent
performing the menial tasks and duties thlaof the hourlyemployees performed,
including (a) cooking and preparingoi; (b) cleaning the restaurant and
bathrooms, and (c) customer service.’'hi@ Lovett Decl. [172.2] at  6). She
asserts that the General Manager “specificdiigcted all of [her] work and all of
the work of all employees in the restaurant.” {I&). To the extent she
performed any clerical duties, Plaintifagts she did so at the direction of the
General Manager armhly during the final 30 to 60 minutes each day. {18).
Plaintiff concedes that she “ran a shiliut asserts that she “couldn’t supervise
anyone.” (Lovett Dep. at 125). Plaintifstdied that she did not counsel, train or
discipline employees except at theediion of the Gerral Manager, who
approved her recommendationtold her what to do in a situation. (lak 140-42).
She handled new employee paperwork, fagBigning I-9 verification forms and

W-2 forms, but only if instructed tdo so by the General Manager. @tl.375-78).

9

At her deposition, when pressedaiRtiff admitted that she “doesn’t know
how much overtime she thinks she is owstk is “not sure” how many overtime
hours she worked, and she has not caledlthe number of hours for which she
seeks overtime compensation in this case. [(®egett Dep. at 114-121).

12



3. Facts related to Plaintiff's Title VII Claims

In August or September, 2011, ondRtdintiff's subordinates, Abdulia
Barrie, accidentally touched another of Plaintiff's suoates, Ashley Greene, on
her breast. (Defs’ SOMF | 104; PResp. to Defs’ SOMM 104). Ms. Greene
reported the incident to Plaintiffyho reported it to Mr. Booker._ (1. 105).

Mr. Booker discussed the issue wiiti. Barrie and Ms. Greene. (1§.108).

In October or early November, 20Blaintiff complained to Mr. Booker
about the way females were treated|uding “unwelcomed advances, sexual
jokes and inappropriate horseplay, touchiagd an overall work environment that
was sexualized and hostilefeamales.” (Third Lovett Bcl. 1 10). Plaintiff told
Mr. Booker that Mr. Temple contributed tioe problem. His conduct, she claimed,
made her and other females uncomfda&because he would ask female
employees out on dates, amelwould rub and caress@ir] arms and shoulders
when greeting or speaking to [themdfid other young male employees “observed
and emulated his behavior.” (Ifff 12-13).

In December 2011, one of Plaintifésibordinates, Antonio Diaz, placed
some dollar bills in Plaintiff's belt while she was standing on a ladder. (Defs’

SOMF 1 109; PI's Resp. to Defs’ SOMF | L0®)Jaintiff reported this incident to

13



Mr. Booker, Mr. Diaz’s behawr stopped, and he never approached Plaintiff again.
(Id. 111 110-111; Lovett Dep. at 188-190).

On January 18, 2012, Mr. Diazraplained to Human Resources that
Plaintiff was constantly rude and unprafesal to him and other employees at the
Fairburn Restaurant. (Defs’ SOMF § 1P8s Resp. to Defs’ SOMF § 113). On
January 20, 2012, Mr. Temple issued Rtiffia Corrective Counseling Form for
her rude and unprofessional treatment of Diaz. (Lovett Dep. at Ex. 23 [163.3
at 167])*° The Corrective Counseling Forstated that, in November 2011,
Plaintiff was coached by Mr. Temple akit. Booker concerning her treatment of
her subordinates._(Id. Plaintiff stated that “[g]ien the circumstances, the lack of
investigation, and the obvious pretext floe write-up, [she] refused to sign it.”
(Third Lovett Decl. { 28). Becauseaiitiff refused to sign the Corrective
Counseling Form, Mr. Temple suspendddintiff until Plaintiff “addressed the
situation with Tracey Stallings [sic].” (4. 29)* At the time he issued Plaintiff
the January 2012 Corrective CounselingnroMr. Temple wa unaware whether
Plaintiff had made previous complaintsoait sexual harassment. (Temple Dep. at

146). Plaintiff alleges that at some pasified time in Fall 2011, she told Mr.

10 The heading on the Corrective Coelirsg Form reads “STL Management

Company, Inc.” (1d.
1 Ms. Stalling told Plaintiff that “Defendants’ rules required that [Plaintiff]
sign the write-up to verify that it was reeed . . . .” (Third Lovett Decl. T 33).

14



Temple that she saw his daughter “begphygsically affectionate” with an older
male employee, and “expresdsger] concerns aboutetoverall work environment
and belief that female emplegs were being harassed andeted.” (Third Lovett
Decl. {1 18-22)
On January 24, 2012, Plaintiff meitivMs. Stalling and Human Resources
Manager Candice Cade aetttorporate office.” (1df 31). Ms. Stalling and
Ms. Cade issued Plaintiff an Employ@eunseling Form, which stated that
Plaintiff “needs to work on effective @w member communication and effective
leadership.” (Lovett Demt Ex. 24 [163.3 at 168]}. Plaintiff asserts that,
“[ulnder pressure from Ms. Tracy [sic] 8iags [sic] and Ms. Cade, [she] did sign
it to keep [her] job.” (Lovi Dep. at 219). During the meeting, Plaintiff, for the
first time, complained to Ms. Stallirmnd Ms. Cade abouteéhncident with
Mr. Barrie and Ms. Greene, the dollar bikeident with Mr. Diaz and another
incident when Mr. Barrie put flowers in Phiff's car. (Third Stalling Decl. { 25).
On May 3, 2012, Human Resources reee a call from an employee at the
Fairburn Restaurant, and her mother, \wdyoorted that Plaintiff had been rude,
disrespectful and unprofessional toward them. I28). On May 14 and 16,

2012, Ericka Hightower and Kaprece Temjteo other employees at the Fairburn

12

The heading on the Employee CoumggeForm reads “SJAC Food Groups,”
and it contains a logo for “SJAC Airport, LLC.” ()d.

15



Restaurant, emailed Human Resourcesroeg@ Plaintiff's continued rude and
unprofessional behavior. (1§ 30-31). In May 2012, Plaintiff's employment was
terminated based on her iifare] to improve upon hereatment of others and
abide by the Company’s professitima standards . . . .”_(Id[ 32). Plaintiff

claims these employee complaints weréounded and were nthe true basis for
her termination. (PI's Resp. to Defs’ SOMF {{ 125-31).

B. ProceduraHistory

On April 3, 2014, Plaintiff filed her Gaoplaint [1]. Plaintiff asserts that
“‘Defendants SJAC Fulton IND [ ] and SJA%od Groups [ ], either jointly or
separately, owned amgperated [the Fairburn Restaurant].” (Compl. § 8). Plaintiff
also named “Does 1 through 10" as defensléiine “Doe Defendants”), which, she
asserts, “either separately or jointly, own and operateoappately six other
Zaxby’s franchise restaurants where memlwéithe putative class work or have
worked within the pashree years.” (Idf 10)"

On September 11, 2014, Plaintiff filed her Motion for Conditional Class
Certification [14]. Plaintiff requestedeiCourt to conditionally certify a class as

“all current or former ‘assistant managessformer ‘managers’ (not ‘General

13 On March 9, 2016, the Magistratedge denied Plaintiff’'s Motion to
Conform the Pleadings to the Eviden149] and the DoDefendants were
dismissed from this actionMarch 9, 2016, Order [198]).

16



Manager’) [sic] whom Defendaritd classified as exempt, over the past three
years.” (PI's Reply [29] at 11). Defdants opposed conditional certification and
relied on thirteen (13) currently employed Assistant Managers (“Current Assistant
Managers”) to support their argument thati®tff is not similarly situated to the
proposed class. (Defs’ Regf0] & Exs. A1-A13 [20.1]).

On June 23, 2015, the Court denidintiff’'s Motion for Conditional
Certification. The Court concluded thaaitiff is not similarly situated to the
class of current and former Assistant Mg&s whom she sought to represent. The
Court found that, although Plaintiff, then-opt-in plaintiff Tishunda Norman
(“Norman”),*® and the Current Assistant Managjshare the same job title, are
paid a salary, and, for at leastrs® portion of their workday, perform
non-managerial duties, these general statgs) without more, are insufficient to
support that she and the proposed alasebers are similarly situated. The
evidence, rather, was that the job dufdssistant Managers actually perform, and

the time spent performing managewnalsus non-managerial duties, varied

4 In her Motion for Conditional Certification, Plaintiff used “Defendants” to

refer generally to the named DefentaSJAC Food Groups and SJAC Fulton
IND, and the Doe Defendants.

15 Norman did not work at the Fairburn Restaurant. From April 9, 2011,
through July 2, 2012, Norman workedasAssistant Manager only at the Camp
Fulton Restaurant._(Sdene 23rd Order at 8Because the Court denied
conditional certification, Norman 130 longer a party to this action.

17



throughout the proposed class and, morsyasively, was different than the duties
Plaintiff and Norman claim they perfoed. The Court found that, although
Plaintiff and Norman may be similarly situated to each other, there is no evidence
to support that they are similarly situatedhe Current Assistant Managers. The
Court also noted that, during the perfodwhich she can recover for alleged
FLSA violations, Plaintiff was employed anly the Fairburn Restaurant, which is
owned and operated ISBJAC South Fulton, evehdugh Defendants identified it
in their Answer as the entity that owasd operates the Fairburn Restaurant, its
name appears on Plaintiff's paystubs, and it is the entity that responded, as
Plaintiff's employer, to the Equal Engyiment Opportunity Commission charge
Plaintiff filed based on alfged retaliation and discrimation she suffered at the
Fairburn Restaurant.

On July 3, 2015, Plaintiff moved for reconsideration of the Court’s
June 23rd Order, and on July 28, 2015, she filed her Motion to Supplement the
Record on Conditional CertificatiorOn February 24, 2016, the Court denied
Plaintiff’'s motion for reconsideration and motion to supplement. ([196]).

On August 10, 2015, Plaintiff filed hé&totion to Conform the Pleadings to
the Evidence [149] (“Motion t&€onform”). In it—which Plaintiff filed 16 months

after she filed her Complaint, 14 montfter the filing of the parties’ joint

18



discovery plan and the Court’s Schedulidgler, 13 months after all amendments
to the pleadings were due, and 5 morattier discovery ended—~Plaintiff sought
for the first time to amenker Complaint to add SJASouth Fulton, and seven (7)
other SJAC-affiliated entities, jplace of the Doe Defendants.

On March 9, 2016, the Mgstrate Judge denied Plaintiff’'s Motion to
Conform. (March 9th Order [198]). Thvagistrate Judge noted that “Plaintiff has
been on notice throughout this lawsugthaccording to Defendants, the SJAC
entities Plaintiff sued were not her employer, and that her actual employer was
SJAC South Fulton [ ],” including becauBefendants asserted this in their
Answer as their firstfirmative defense. (ldat 2). The Magistrate Judge found
that Plaintiff’'s Motion to Conform wagssentially, an untimely motion to amend
the Complaint to modify and expand heinjeemployer theory of liability. The
Complaint alleges only that SJAC FuitIND and SJAC Food Groups “jointly or
separately” owned and opged the Fairburn Restaurant, and that the Doe
Defendants separately intly owned and opeted six other affiliated
restaurants. _(ldat 4 n.1 (citing Compl. 11 8-10)'he Complaint did not allege
that the Doe Defendants, while owningdeoperating other restaurants, acted as
Plaintiff's employer while she was workirexclusively at the Fairburn Restaurant.

The Magistrate Judge conded that “[a]dding this nittude of new parties would

19



add new factual and legal issues to theecater discovery has closed” and that
this amendment would further delaystlalready long-delayed case. (&d.7).

On October 26, 2015, the parties fikleir motions for summary judgment.
Plaintiff moves for summary judgment ber FLSA claim only, arguing that
Defendants fail to show that Plaintiff w@mployed in an executive position, such
that she is not entitled to ovene compensation under the FLSA.

Defendants argue that they are erditle summary judgment on all of
Plaintiff's claims because FLSA and Tidél claims can only beasserted against a
plaintiff's employer, and neither SJAC Food Groups nor SJAC Fulton IND was
Plaintiff's employer during the relevant tenperiod. Defendants argue further that
(1) Plaintiff's overtime claim fails becaashe was properly daified as exempt
under the FLSA’s executive or administratiexemptions; (2) Plaintiff fails to
show a causal nexus betwdeer alleged sextiharassment complaints and her
termination; and (3) Plaintiff fails tdhew that the allegesexual harassment was
so frequent, severe or pervasive toigtitute actionable sexual harassment.

On May 2, 2016, the Magistrate Judgsuisd his R&R. He found there is no
evidence to support that SJAC FulttdND was Plaintiff’'s employer, and
recommended that summary judgmenghkented to SJAC Fulton IND on all of

Plaintiff's claims. The Magistrate Judémund, however, there is some evidence
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from which a jury could concludedahSJAC Food Groups was Plaintiff’s
employer. The Magistrateidge found further there are genuine issues of material
fact regarding whether Plaintiff qualifiésr the FLSA executive or administrative
exemptions. The Magistrate Judge maoeended that the parties’ motions for
summary judgment on Plaintiff's FLS&aim against SJAC Food Groups be
denied.

The Magistrate Judge also found tR&intiff failed to establish a prima
facie case that her termination in Wi2012 was caused by anogmplaint of sexual
harassment. Even if she did, the Magistrate Judge found that Defendants proffered
a legitimate, non-retaliatory reason for Plaintiff's disciplinary write-ups and her
termination, including based on complaiatsout Plaintiff’'s treatment of other
employees, and Plaintiff failed to shovathihese reasons were pretextual. The
Magistrate Judge found further that thelaged incidents of claimed harassment
upon which Plaintiff relies are not sufficiet® support an aiinable claim for
sexual harassment, and there was noezud to support that Plaintiff was
terminated because of her gendéhe Magistrate Judge recommended that
summary judgment be granted for Defemidaon Plaintiff's Title VII claims.

On May 16, 2016, the parties filed their objections to the R&R. Plaintiff

objects “solely to the portion of the [R&Rhich recommends that the Court find
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that Defendants’ [sic] met their burden the so-called hire/fire prong of the
executive exemption.” (PI'©bj. at 1). In their Objections, Defendants argue,
among other things, that the Magistrate Judge “erred in finding that Plaintiff
properly alleged facts sufficient to suppotheaory of single or joint liability, even
though Plaintiff did not plead eitherabry, or name her employer, in her
Complaint.” (Defs’ Objs. a2). Defendants also objetct the Magistrate Judge’s
finding that there are genuine issues otenal fact regarding whether Plaintiff
gualifies for the FLSA’s executiver administrative exemptions.

I LEGAL STANDARDS

A. Summary Judgment

Summary judgment is appropriate wéhe pleadings, the discovery and
disclosure materials on filand any affidavits show th#ttere is no genuine issue
as to any material fachd that the moving party is gited to judgment as a matter
of law. Sedred. R. Civ. P. 56. “An issue dddt is material if it ‘might affect the

outcome of the suit under the governing lawW. Grp. Nurseries, Inc. v. Ergas

167 F.3d 1354, 1360 (11th Cir. 1999) (4§og Anderson v. Liberty Lobby, Inc.

477 U.S. 242, 248 (1986)). “An issue of fact is genuine ‘if the evidence is such
that a reasonable jury could returmeadict for the nonmoving party.” Icat 1361

(quoting_Anderson v. Liberty Lobby, Inet77 U.S. 242, 248 (1986)).
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The party seeking summary judgment bears the initial burden of
demonstrating the absence of a gendispute as to any material fact.

Herzog v. Castle Rock Entm’193 F.3d 1241, 1246 (I1Cir. 1999). “The

movant[] can meet this burden by pressgm evidence showing there is no dispute
of material fact, or by showing that the nonmoving party has failed to present
evidence in support of some elemenitsfcase on which it bears the ultimate

burden of proof.”_Graham v. State Farm Mut. Ins.,@63 F.3d 1274, 1281-82

(11th Cir. 1999). Once the moving pahigs met this burden, the nonmoving party
must demonstrate that summary judgmsmbappropriate by designating specific
facts showing a genuine issue for trial. 41282. The nonmoving party “need
not present evidence in a form neces$aryadmission at trial; however, he may
not merely rest on his pleadings.” Id.

The party opposing summary judgmemnmhtist do more than simply show
that there is some metaphysical doubt atd¢omaterial facts. . . Where the
record taken as a whole could not l@adhtional trier of fact to find for the

nonmoving party, there is no genuissue for trial.” _Scott v. Harrjs

550 U.S. 372, 380 (2007) (quoting Matsusliitac. Indus. Co., Ltd. v. Zenith

Radio Corp.475 U.S. 574, 586-87 (1986)). “At the summary judgment stage,

facts must be viewed in the light mdavorable to the nonmoving party only if
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there is a ‘genuine’ dispute as to those facts.” “When opposing parties tell two
different stories, one of which is blatBncontradicted by the record, so that no
reasonable jury could believe it, a courdbshl not adopt that version of the facts
for purposes of ruling on a moti for summary judgment.”_Id:[C]redibility
determinations, the weighing of evidenaad the drawing of inferences from the
facts are the function of the jury . . ..” Grahaf3 F.3d at 1282.

“If the non-movant in a summaryggment action fails to adduce evidence
which would be sufficientwhen viewed in a lightnost favorable to the
non-movant, to support a jury findifigr the non-movant, summary judgment may

be granted.” Herzqdl93 F.3d at 1247; sédiller v. Kenworth of Dothan, Ing.

277 F.3d 1269, 1275 (11th Cir. 2002) (pastentitled to summary judgment if
“the facts and inferences point overwheigly in favor of the moving party, such
that reasonable people could not arae contrary verdict”) (quoting

Combs v. Plantation Patterri6 F.3d 1519, 1526 (11th Cir. 1997)) (internal

guotation marks omitted).

B. Review of a Magistrate Judge’s R&R

After conducting a careful and comfdeeview of the findings and
recommendations, a district judge mageut, reject, or modify a magistrate

judge’s report and recommendation. 28 U.S.C. 8§ 636(b)(1);
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Williams v. Wainwright 681 F.2d 732, 732 (11th Cir. 1982), cert denied

459 U.S. 1112 (1983). A disttijudge “shall make de novodetermination of
those portions of the report or specifidposed findings or recommendations to
which objection is made.28 U.S.C. § 636(b)(1). With respect to those findings
and recommendations to which a party hasasserted objections, the district

judge must conduct a plain error revieWwthe record._United States v. Slay

714 F.2d 1093, 1095 (11th Cir. 1983).

The parties have not objected to the Magistrate Judge’s recommendations
that summary judgment be granted to SJA@on IND on all of Plaintiff's claims,
and that summary judgment be grahte SJAC Food Groups on Plaintiff's
Title VII claims. The Court reviews thegportions of the R&R for plain error.

In their Objections, Defendants arghat the Magistrate Judge erred in
finding that there are genuine issues ofemnal fact regarding Plaintiff's FLSA
claim against SJAC Food Gnest The Court conductsde novoreview of these
portions of the record. The Court ficzinsiders whether SJAC Food Groups was
Plaintiff's employer under the FLSA. Theo@t begins with this issue because it
may determine if Plaintiff asserts cognilgblaims against a defendant who may

be held liable under the FLSA.
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[ll.  ANALYSIS

A. Whether SJAC Food Groups was Plaintiff's Employer under the
FLSA

1. LegalFramework

To state a claim for failure to pavertime wages under the FLSA, a
plaintiff must show that (1) she is eropéd by the defendant,)(the defendant is
an enterprise engaged in interstatmoterce covered by the FLSA, (3) she worked
in excess of forty (40) hours per weekd (4) the defendaidiled to pay her

overtime wages. Morgan #amily Dollar Stores, In¢551 F.3d 1233, 1277 n. 68

(11th Cir. 2008) (citing 29 U.S.C. § 207(a)).
Whether an entity is an individualemployer” within the meaning of the

first element of an FLSA claim e question of law. Patel v. Warg®03 F.2d 632,

634 (11th Cir. 1986); Villarreal v. Woodharhl13 F.3d 202, 205 (11th Cir. 1997).

An employee is “any individual employed by an employer.” 29 U.S.C.

8§ 203(e)(1). To be “employed” includes &rhan employer “suffer[s] or permit[s]
[the employee] to work.” 29 U.S5.@.203(g). “To determine whether an
employer-employee relationship exists unthe FLSA, [courtsmmust consider the
‘economic realities’ of the relationshimcluding whether a person’s work confers

an economic benefit on the entity for whamey are working.”_Kaplan v. Code

Blue Billing & Coding, Inc, 504 F. App’x 831, 834 (11th Cir. 2013) (citing
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Donovan v. New Floridian Hotel, In®676 F.2d 468, 470 (11th Cir. 1982)); see

Brouwer v. Metro. Dade Cnty139 F.3d 817, 819 (11thiCiL998) (To determine
if an individual is an employee undeetkLSA, courts “look at the ‘economic
reality’ of all the circumstances” surroundithe activity.). The Eleventh Circuit
refers to this test as the “economic reality” test. VillarrgéaB F.3d at 205.

The touchstone of the economicligetest is the alleged employee’s

economic dependence on the empioyereund vHi-Tech SatelliteInc.,

185 F. App’x 782, 783 (11th Cir. 200@iting Usery v. Pilgrim Equip. Cop.

527 F.2d 1308, 1311 (5th Cir. 1976)).T]fe final and deteninative question

must be whether . . . the personnelso@lependent upon the business with which
they are connected thaeghcome within the protection of the FLSA or are
sufficiently independent to lie outside its ambit.” Usé&®7 F.2d at 1311-1312.

In Villarreal v. Woodhamthe Eleventh Circuit statdtlat the economic reality test

asks “whether the alleged employer lfad the power to hire and fire the
employees, (2) supervised and controbeaployee work schedules or conditions
of employment, (3) determined thete and method gfayment, and

(4) maintained employment recordsl’13 F.3d at 205 (quoting Bonnette v. Cal.

Health & Welfare Agency704 F.2d 1465, 1470 (9th Cir. 1983)); see also
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Rodriguez v. Jones Boat Yard, Iné35 F. App’x 885, 888 (11th Cir. 2011)

(quoting Villarrea) 113 F.3d at 205).

It is possible that more than ondignmay act as the employer of a single
individual under a theory of joint employment. “[W]hether the employment by the
employers is to be considered jogmployment or separate and distinct
employment for purposes of the act degeapon all the facts in the particular
case.” 29 C.F.R. § 791.2(a). Joint@ayment arises “where the employee
performs work which simultaneously benefit®o or more employers, or works for
two or more employers at differetmnes during the workweek,” such as:

(1) Where there is an arrangembatween the employers to share the
employee’s services, as, for exampb interchange employees; or

(2) Where one employer is acting ditlgar indirectly in the interest
of the other employer (or employers) in relation to the employee; or

(3) Where the employers are matmpletely disassociated with
respect to the employment oparticular employee and may be
deemed to share control of the@oyee, directly or indirectly, by
reason of the fact that one employer controls, is controlled by, or is
under common control with the other employer.

29 C.F.R. 8§ 791.2(b). Joiemployment is also subject to the economic reality

test. In_Layton v. DHL Exp. (USA), Inc686 F.3d 1172 (11th Cir. 2012), the

Eleventh Circuit evaluated an allefj@int employer relationship using the

following eight (8) factors:
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(1) the nature and degreeanfntrol of the workers;
(2) the degree of supervision, elit or indirect, of the work;

(3) the power to determine the payesaor the methods of payment of
the workers;

(4) the right, directly or indirely, to hire, fire, or modify the
employment conditions of the workers;

(5) preparation of payrollral the payment of wages;

(6) ownership of facilities where work occurred,;

(7) performance of a specialty job integral to the business; and
(8) investment in equipment and facilities.

Id. at 1176. The Eleventircuit stated, however, that “[n]Jo one factor is
dispositive and the existence of a jogmployer relationship depends on the
economic reality of the circumstances.” &1.1177. The weight of each factor
depends “on the light it sheds on therkars’ economic dependence (or lack
thereof) on the alleged employer, which imtdepends on the faaté the case.”_ld.
The second element of an FLSA claimu@es a plaintiff to prove that her
employer is an enterprise engaged inrstie commerce—that is, that the FLSA

covers her claim. Seksendis v. Wall to Wall Res. Repairs, Jii62 F.3d 1292,

1298 (11th Cir. 2011% The showing required to sdtighe coverage element is

16 A second type of coveragéndividual coverage,” wich is not at issue here,

requires a plaintiff to show that “he reguladgd directly participates in the actual
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fairly liberal. The FLSA permitsoverage—that is, the showing that the FLSA
applies to a defendant—under an enterghsery, which requires her to show that
she “is employed in an enterprise eggea in commerce or in the production of
goods for commerce,” and tleaterprise’s “gross volume of sales made or
business done is notsie than $500,000.” Ict 1298-1299 (quoting 29 U.S.C.
88 203(s)(1)(A)(ii), 207(a)(1)). Under the FLSA,
“[e]nterprise” means the relatedtivities performed (either through
unified operation or common contrddy any person or persons for a
common business purpose, and includes all such activities whether
performed in one or more establiskmis or by one or more corporate
or other organizational unitscluding departments of an

establishment operated througlasing arrangements . . . .

29 U.S.C. 8 203(r); see aldosendis662 F.3d at 1299 (An “enterprise” is “the

activities performed by a person or pers who are (1) engaged in ‘related
activities,” (2) under ‘unified operatioor common controland (3) have a
‘common business purpose.™) (quoting 29 LS8 203(r)). Thenterprise concept
allows the revenues of business entitiesda@ombined to me¢he minimum gross

sales amount required by the FLSA. S=enell v. CD Ctr., LLC410 F. App’X

265, 267 (11th Cir. 2011). This is becauseht]egislative history clearly states the
congressional purpose to expand the coverage of the [FLSA], i.e., to lump related

activities together so that the annuallaiololume test focoverage would be

movement of persons or thingsiimerstate commerce.” Josendi$2 F.3d at 1298.
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satisfied.” _Patel803 F.2d at 636. “[T]he enterpe analysis was included in the

FLSA solely for the purpose of expanding the scopsogtrageof the statute.” Id.
(emphasis added). The parties do ngbulis that there is FLSA “coverage” of

Plaintiff's claim and theecond claim element is uncontes. It is, however, the
enterprise element and the law that explains it that Plaintiff and the Magistrate Judge
misapplied in this case to find that the@ayer element presented issues of fact.

2. EmployerAnalysis

Plaintiff must show she was employeddgefendant named in this action.
Plaintiff conclusorily claims that “theecord is packed ith credible evidence
proving that Defendants operate as a sifgte enterprise and joint employer with
common ownership, management, and dpara, and their employees are shared
interchangeably among Defendsimestaurants.” (PI's Resp. [173] at 5). Plaintiff,
despite the volume of pleadings and “facts” set out in her SOMF and Statement of
Additional Facts, fails to support hegament with specific citations to evidence
actually in the record._(ldciting, without further disgssion, PI's SOMF { 1-66,

150-153; PI's Resp. to Defs’ SOMF {Hl's Stmt. of Add. Facts 17 135-143j).

17 The Court is not required to dne what, in the parties’ voluminous

submissions and Plaintiff’'s haphazaederences, may support the argument
Plaintiff attempts to make here. See,,eGarmen v. San Fran. Unified Sch. Dist.
237 F.3d 1026, 1029 (9th Cir. 2001) (comeed not “comb the record” looking for
evidence to establish a party’s contentions on summary judgment); Carolina
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In her summary judgment submissions, Rtifiignores the four-part test in
Villarreal to determine who is her employeBhe instead conflates the FLSA
enterprise coverage elemanith the analysis required for the “employer” element,
to argue that Plaintiff had more thane employer who is liable for Plaintiff's
alleged overtime. The Eleventh Circuitgs a clear distinction between these two
elements and warns against confusing they are separate. The Court has stated:
“[T]he enterprise analysis is differefnbm the analysis oivho is liable under the
FLSA. The finding of an entprise is relevant only to the issue of coverage.
Liability is based on the existence of amployer-employee laionship.” Patel
803 F.2d at 637. In conflating these two analyses, Plaintiff fails to critically

evaluate the question of employer liabifify The fundamental question in this

Acquisition, LLC v. Double Billed, LLC627 F. Supp. 2d 1337, 1340 (S.D. Fla.
2009) (“Federal judges are not archaeolsgis . . We possess neither the luxury
nor the inclination to sift through thatound of obfuscation in hopes of finding a
genuine issue of material fact deny summary judgment.”).
18 Plaintiff fails to provide any support for her argument that common
ownership, managemeand operations can hesapport joint employerability
under the FLSA. By conflating the coage and employer analyses, Plaintiff
sought to benefit from the moliberal enterprise analysisThis, the Court believes,
resulted in not properly presenting the “dayer” issue to the Magistrate Judge.
That the Magistrate Judge relied prpadiy on Title VIl cases in considering
whether SJAC Food Groups was Plaintiff's employer, including within the
meaning of the FLSA, supports that thnfusion misdirected the Magistrate
Judge and the parties in this casendér Title VII, a plaintiff must make a
threshold jurisdictional showing that the defendant is an employer under the
statute, that is, an individual or firfengaged in an industry affecting commerce
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case is what are the economealities here—who befiged from Plaintiff's

employment, upon whom was Plaintiff degant, and who “dtered or permitted

who has fifteen or more employees” ithgr a certain period of time. S®&&go
V. Riviera Beach Assocs., LtB0 F.3d 1350, 1360 (11@ir. 1994) (quoting 42
U.S.C. 8 2000e(b)). Similar to the entesprcoverage analysis in FLSA cases, in
Title VII cases, courtssometimes look beyond the minal independence of an
entity and ask whether two or more ostelysgeparate entities should be treated as
a single, integrated enterprisden determining whether a plaintiff's ‘employer’
comes within the coverage of Title VIld. (emphasis added). “The predominant
trend in determining whether two businesshould be treated as a single or joint
employerunder 8 2000e(b) is to apply thamstlards promulgated by the National
Labor Relations Board,” that is, interretatiof operations, centralized control of
labor relations, common management and comownership or financial control.
McKenzie v. DavenpdrHarris Funeral Home834 F.2d 930, 933 (11th Cir. 1987).
The cases on which the Magistratelge relies do not hold that common
ownership, managemeand operations suppottability for claimed Title VII or
FLSA violations. Rather, in each catiee court consideradhether the defendant
was an “employer” under Titl&ll for jurisdictional puposes, separate from any
liability analysis. _Se#lcKenzie 834 F.2d at 933 (considering whether defendants
were joint employers to determine whetkige court had jurisdiction over Title VII
claim); Virgo, 30 F.3d at 1359-60 (after finding defendants were “joint employers”
to whom Title VII appliedconsidering whether both f@mdants were liable for
alleged sexual harassment); Llartgsyv. Mini-Circuits, Lab, InG.163 F.3d 1236,
1444-45 (11th Cir. 1998) (vacating district court’s holding,tbatause defendants
MC and Palmetto wera “single integrated enterpd,” Palmetto was liable for
plaintiff’'s termination from MC; statind{r]legardless of whether we address
Palmetto’s status under the ‘single employer’ theory of jurisdiction, or a ‘joint
employer’ theory . .. Palmetto canta held liable undeFitle VII for firing
[plaintiff]” because “Palmetto had absolutely nothing to do with that decision”);
Lyes v. City of Riviera Beach, Flal66 F.3d 1332, 1341 (11th Cir. 1999) (stating
that, in Title VII cases, “[w]e have idghed three circumstases in which it is
appropriate to aggregate multiple entitiestfee purposes of counting employees,”
and discussing single employer or intggd enterprise, joint employer, and
agency tests). These cases do not applyaylasrhere, the issue is whether either
Defendant was Plaintiff's employer and tHiable for the claimed FLSA violation.
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[Plaintiff] to work” overtime, if in fact, she worked overtime hours. See, e.g.
29 U.S.C. § 203(g); Kapla®04 F. App’x at 834.

The central FLSA issue before theutt is whether either of the named
Defendants was Plaintiff's employer for pusgs of her FLSA claim. Put another
way, the question here is, are eithethed Defendants—SJAC Fulton IND or SJAC
Food Groups—~Plaintiff's employer and thiteble for the claimed FLSA violation,
or was her employer some other entity mated as a defendantthis case?

Plaintiff does not object to the Magiate Judge’s finding that SJAC Fulton
IND is not her employet’ This leaves only SJA€ood Groups as a possible
employer in this action. The Magistraledge found that there are disputed
material issues of fact on whether SJAC Food Groups could be Plaintiff's
employer and thus recommended tihat Court deny Defendant’s Motion for

Summary Judgment. Defendant SJAGE Groups objects to this finding and

19 The parties did not object to the Magistrate Judge’s finding that Plaintiff

failed to offer any evidence to show whiédgny, role or control SJAC Fulton IND
had over Plaintiff's employment or howmias involved with, ohad control over,
the Fairburn Restaurant. The Magistrdudge recommended that Defendant’s
Motion for Summary Judgment be granted@®laintiff’'s FLSA claim against
SJAC Fulton IND. The Court finds rgain error in these findings and
recommendation. Se&tlay, 714 F.2d at 1095. Even unded@novareview, the
Court concludes that there is no evidemo support that SJAC Fulton IND was
Plaintiff's employer under the FLSA. S&torgan 551 F.3d at 1277; Villarreal
113 F.3d at 205. Defendants’ Motion fsummary Judgment on Plaintiff's FLSA
claim against SJAC Fulton IND is gt and Plaintiff's Motion for Partial
Summary Judgment against SJAC Fulton IiDPIaintiff’'s FLSA claim is denied.
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recommendation, and the Court thus conductdatsovareview of the Magistrate
Judge’s finding that SJAC Fodgroups was Plaintiff's employer.

Plaintiff does not argue, and the recdaks not support, that the work she
performed at the Fairburn Restaurantjclihs owned and operated by SJAC South
Fulton, “simultaneouslpenefit[ted]” SJAC Food Groups, which owns and
operates the Smyrna Restaurant. Undisputed that, during the relevant time
period, Plaintiff worked exclusively at the Fairburn Restaurant and did not also
work at the Smyrna Restaurant at diffiet times during the workweek. See
29 C.F.R. § 791.2(b) (joilmmployment relationship geradly exists “where the
employee performs work which simultaneoulsgnefits two or more employers, or
works for two or more employers afférent times during the workweek.”).
Plaintiff fails to provide any support for heonclusory assertion that SJAC South
Fulton and SJAC Food Groups jointly wédrer employer. Applying the Villarreal
employer-employee relationship test atsdfactors confirms that SJAC Food

Groups is not Plaintiff's “employer” under the FLSA,

20 Joint employer status is usuallyisdéue in situations involving a labor

contractor, commonly in the agriculturatustry, or when two entities share an
employee who performs work that directignefits each claindeemployer._See,

e.qg, Layton 686 F.3d 1172 (applying 8-factor joint employment test where driver
employed by Skyland, and DHL contradtwith Skyland to deliver DHL

packages); Antenor v. D & S Farn&8 F.3d 925 (11th Cir. 1996) (seasonal
agricultural workers alleged that labmwntractor and growers were joint
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(@) Authority to Hire and Fire Employees
The General Manager tite Fairburn Restaurant is responsible for hiring
and firing employees at the Fairburn Resaatir (Booker Dep. at 94, 118; Temple
Dep. at 107). The Genéfdanager also interviewsotential employees and
conducts employee evaluations. (Pl's SOMRB5-87; Defs’ Resp. to PI's SOMF
191 85-87; Booker Dep. at 13#46; Temple Dep. at 107). There is no evidence to

support that SJAC Food Groups had the attghto hire or fire Plaintiff when she

employers under FLSA and Migrant anelaSonal Agricultural Worker Protection
Act); Aimable v. Long & Scott Farm20 F.3d 434 (11th Cir. 1994) (same);

Wirtz v. Hebert 368 F.2d 139 (5th Cir. 1966) (wigecompany made an employee
available one day per week to perforrskimat another company, employee was a
“Joint employee” of both entities and h@wvorked are combined to determine
entitlement to overtime under FLSA); &hv. A-One Medial Svcs., InG.346

F.3d 908 (9th Cir. 2003) (home healtmsee providers were joint employers
where owner and operator of one compahrough that company, managed
employees of another company, and theesaupervisors and scheduler were in
charge of employees while they mgevorking for either company).

?L " The heading on Plaintiff's July 2011 Performance Evaluation says “SJAC
Food Groups, LLC,” and it is signed by MBooker as “Manager.” ([163.3 at
134]). The heading on the January 2012, Corrective Counseling Form says
“STL Management Company, Inc.hd it is signed by Mr. Temple as
“Supervisor.” ([163.3 at 167]). Albugh the heading on the January 24, 2012,
Employee Counseling Form says “SJAC F&ups,” it also contains a logo for
“SJAC Airport, LLC” and is signed by M€ade as “Supervisband Ms. Stalling
as “Director.” ([163.3 at §]. That an entity’s heawlg or logo appears on these
forms does not, without more, indicate that the entity was Plaintiff’'s employer,
including because there is no evidenceujgp®rt that the managers or supervisors
who signed the forms were therias employees of that entity.
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worked at the Fairburn RestaurahtThis factor weighs against finding that SJIAC
Food Groups was Plaintiff's employer.

(b)  Supervision and Control &mployee Work Schedules or
Conditions of Employment

Supervision for restaurant-level erapées, including Plaintiff, generally
was entrusted to the Genekéinager, who is responsgbfor the daily operation of
the restaurant he managdgSecond Stalling Decl. § 8ooker Dep. at 94, 118,
157). Although the Distrid¥lanager engaged in a litad amount of supervision
while he was visiting a restaurant irs ldistrict, decisions regarding how many
employees to hire, what shifts empé®g worked and what duties a specific
employee performédwere handled primarily at ét'store level” by the General

Manager. (Booker Dept 75-76, 94, 146; Temple Degtt. 75-76, 85-87, 154-155).

22 There is no evidence to supportithe General Manager of the Fairburn

Restaurant—here, Mr. Booker or Mr. Fikevas employed by SJAC Food Groups.
That Mr. Booker testified that he haseén with SJAC Food Groups” for “six-plus
years” (SedBooker Dep. at 11), without moris, not sufficient to support that

SJAC Food Groups was his employer witthe meaning of the FLSA during the
time he was the General Manager at thiebfsan Restaurant. ®re are no facts to
support Mr. Booker’s testimony that SJAC Food Groups is his employer, and this
portion of his testimony is a legal cdnsion that the Court does not consider.

2 ltis immaterial that SJAC Food Groups initially hired Plaintiff in May 2010.
The issue here is who w#laintiff’'s employer fronrdanuary 2011 to May 2012,
when Plaintiff was working exclusaly at the Fairburn Restaurant.

24 Job descriptions were develogedMs. Stalling, Mr. Coleman and the
District Manager using a templateoprded by Zaxby’s Franchising. (Stalling

Dep. at 118). Ms. Stalling testified th&tr a limited time, Assistant Managers
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Plaintiff admits that the Fairburn Rasrant General Manager “specifically
directed all of [her] work and all of ¢hwork of all employees in the [Fairburn
R]estaurant,” and to the extent she perforraey clerical duties, she did so at the
direction of the Fairburn Restaurant GexidManager and onlgluring the final 30
to 60 minutes each day. (Third Lovett Decl. [ 7-8). Schedules for employees at
the Fairburn Restaurant were also mhagéhe General Manager or Assistant

Manager. (Booker De at 105; Lovett Dep. at 376; see dlsvett Dep. at Ex. 19;

Fike Decl. { 14). There is no evidmnto support that SJAC Food Groups

were identified as “1st Assistant Mag&,” “2nd Assistant Manager” or “3rd
Assistant Manager.”_(lcat 129). Ms. Stalling statedpwever, that Plaintiff's job
description said “Assistant Mager” and did not say “l1#tssistant, 2nd Assistant
or 3rd Assistant.” (Id. The job description attached to the Third Stalling
Declaration is for the 1st Assistant Mgea position, and it is not clear whether it
was Plaintiff's job description._(S¢#63.3 at 42]). The Qurt also notes that the
job description is not dated and the sp&ar the employee’s name and signature,
confirming receipt of the job descripti@md understanding ofelresponsibilities,
is blank. (1d).

Even if the job description attached to the Third Stalling Declaration was
created by SJAC Food Groups and didact fapply to Plaintiff for her duties at
the Fairburn Restaurant, the job desaniptsimply discusses the general goals of
the 1st Assistant Manager, such as “[igfective measures to control the cost of
goods,” “[iincrease sales by providing agt product along with great customer
service,” and “[p]Jromote and refleatpositive work environment.”_(Id. The job
description does not dictate how the Assistant Manager must carry out these
objectives and only supports that SJAGE Groups was interested in customer
satisfaction and restaurant profitabilitydanot the “day-to-day regulation of [ ]
work habits, hours worked or work methods.” $eeund 185 F. App’x at 783
(defendant not plaintiff's employer whereferedant’s interest in plaintiff's work
was customer satisfaction, not day-to-degulations of plaintiff's work hours,
habits or methods).

38



supervised Plaintiff or controlled her woskhedule. This factor weighs against
finding that SJAC Food Groups was Plaintiff's employer.
(c) Determining the Ra and Method of Payment

It appears that STL Management seakary range for Assistant Managers.
(Stalling Dep. at 112-114, 214). It was Plaintiff's Gendlanager at the Fairburn
Restaurant, however, who determined Pldistrfate of pay and either the Fairburn
General Manager or Distribianager decided whether Plaintiff got a raise. (See
Second Lovett Decl. T 6 (“[M]y supesor, who was the General Manager,
explained to me that Bendants would pay me amnual base salary of
approximately $28,500, plus overtime.Booker Dep. at 77 &@aGeneral Manager
of the Fairburn Restaurant, Mr. Booker detened whether employees got a raise),
128-129 (stating that Plaintiff complainealhim about not making enough money
and wanting a raise); Ten@pDep. at 93-99 (Temelrecommended to Stalling
whether a manager should getaise, but Temple did not know who in “corporate”
had final approval for mmaager raises)). AlthoughJAC Food Groups initially
hired Plaintiff and may have determineaiRtiff's initial rate of pay before she
worked at the Fairburn Restaurant, thiex no evidence that SJAC Food Groups
determined Plaintiff's compensation ihshe was employed at the Fairburn

Restaurant. The Court also notes thatname on Plaintiff’'s paystubs for the
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relevant time period is SJAC South Fulton. (Sest Stalling Decl. at Ex. 1).
This factor weighs against findingahSJAC Food Groups was Plaintiff's
employer.

(d) Maintenance of Employment Records

STL Management provides humanaesces and payroll support to each
Restaurant in Mr. Coleman’s restaurgraup. (Second StallghDecl. [20.3] at
1 2; Third Stalling Decl. [166.1] 1 23 & ExN, O; Stalling Dep. at 30, 41). The
Controller at STL Management manages,each Restaurant, its payroll and
Ms. Stalling maintains the personnel do@nts for each Restaurant. (Stalling
Dep. at 17-21, 41-42; Third 8ling Decl. § 3; PI's SOMF § 35; Defs’ Resp. to PI's
SOMF § 35). There is no evidencestpport that SJAC Food Groups maintains
Plaintiff's employment records. Thisd@r weighs against finding that SJAC
Food Groups was Plaintiff's employer.

The evidence is thakecisions regarding how many employees to hire,
employee schedules, what duties acsiic employee performed, employee
supervision, disciplineral termination, and emplegs’ pay rates, were all
determined by the Genefdlanager at the Fairburn R@urant. There is no
evidence to support that SJAC Food Gregontrolled Plaintiff’'s employment,

supervised her, determinedrtpay rate, or had the authority hire, fire, or modify

40



her employment, while she workedthé Fairburn Restaurant. Applying the
Villarreal factors, the Court finds that Phiff fails to show that SJAC Food
Groups was her employer while she workadlusively at the Fairburn Restaurant
during the time for which she magsert her FLSA claim.

Even if the Laytonoint employer test applied to determine if SJAC Food
Groups is liable because it jointly wB&intiff’'s employer—which it does not—
even under the Laytgoint employer test, Plaintiff fails to show that SJAC Food

Groups is her employét. Several of the Villarredhctors overlap with the Layton

25 To the extent Plaintiff argues, ftre first time at this summary judgment

stage, that “Plaintiff was also (joinjligmployed by all Defedants and all entities
that are the subject of Plaintiff's Motida Conform the Pleadgs to the Evidence
to Identify the ‘Doe’'Defendants” (see, e,(PI's Resp. to Defs’ SOMF at | 7), this
modification and expansion of Plaintifffsint employer theory is not properly
before the Court and the Cowvill not consider it._Se&ilmour v. Gates,
McDonald & Co, 382 F.3d 1312, 1315 (11th Cir. 2004) (“[P]laintiff may not
amend her complaint through argumenaibrief opposing summary judgment.”).
Plaintiff alleged in her Complaint onthat SJAC Fulton IND and SJAC Food
Groups “jointly or separately” ownedhd operated the FairbuRestaurant, and
that the Doe Defendants separatelyoamtly owned and operated six other
affiliated restaurants. (Cgoh 1 8-10). The Complainloes not allege that the
Doe Defendants, while ownirand operating other restaurants, acted as Plaintiff's
employer while she was working exdely at the Fairburn Restaurant.

To the extent Defendants’ claimednership, management and operations
could be relevant to the issue of liabiliBlaintiff failed to name as defendants the
individuals or entities who own, or germ these management and operations
functions for, the Fairburn Restaurant.t Bnother way, eveihthe restaurants,
including the Fairburn Restaurantdh@mmon ownership, management and
operations, this does not mean that athefindividual restaurants had any control
over each other, including the FairburrsReirant. Rather, it appears that the
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factors, and the Court finds that the first four Laytactors—(1) the nature and
degree of control of the workers; (2) degrof supervision of the work; (3) power
to determine pay rates or methods of pagmand (4) the right to hire, fire, or
modify workers’ employment conditions—weigh against finding that SJAC Food
Groups was Plaintiff's employer. Sedra at 35-40; Layton686 F.3d at 1176.
The Court considers the remaining Laytantors below.
Preparation of payroll and the payment of wages
Plaintiff does not argue, and it dasst appear, that SJAC Food Groups was
involved in the preparation of payroll payment of Plaintiff's wages. The
Controller manages payroll tite “store level.” (Sténg Dep. at 41-42; PI's
SOMF ¢ 35; Defs’ Resp. to PI's SOMF { 39}he Court also notes that the name
on Plaintiff’'s paystubs is SJAC South Fultofkirst Stalling Decl. at Ex. 1). This
factor weighs against finding that SIA©God Groups was Plaintiff’'s employer.
Ownership of facilitis where work occurred
It is undisputed that the Fairburn Restaurant is owned by SJAC South
Fulton. (Defs’ SOMF { 2-3, 5; PI's BRe to SOMF { 2-3, 5). This factor

weighs against finding that SIA®&d Groups was Plaintiff's employer.

restaurants operated as spokes on a whativas centrallpwned and operated
by Mr. Coleman and his services suppmmtnpany. There is no evidence to
support that SJAC Food Groups is other tharentity that owns and operates the
Smyrna Restaurant, a segareestaurant location.
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Performance of a specialty job integral to the business

Plaintiff asserts that “approximdye90-95% each week was spent
performing the menial tasks and duties thlaof the hourlyemployees performed,
including (a) cooking and preparingoi; (b) cleaning the restaurant and
bathrooms, and (c) customer service.’hi(@ Lovett Decl. { 6). These duties are
critical to a restaurant, including the Fairn Restaurant at which Plaintiff worked.
Plaintiff does not allege that she perforntledse duties as part of an overall SJAC
Food Groups “production process”tbiat she worked alongside SJAC Food

Groups employeesCompareRutherford Food Corp. v. McComB31 U.S. 772,

729 (1947) (meat boners who were recruited by labor contractor, brought their own
tools and labeled as ingendent contractors, were slaughterhouse employees

under the FLSA because thegmpleted one process in the middle of a series of
interdependent steps at slaughterhams®thus “did a specialty job on the

production line” and were “part of thete@grated unit of production” of the
slaughterhouse) withayton 686 F.3d at 1180 (that drivers who performed most

of their work away from claimed emplay® facilities and supervision, and did not
work alongside other employees of cladremployer, did not strongly support a
conclusion that joint employment relationslexisted). This factor weighs against

finding that SJAC Food Groups was Plaintiff's employer.
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Investment in equipment and facilities

Courts “consider this factor bacse workers are more likely to be
economically dependent on the person whpplies the equipment or facilities.”
Layton 686 F.3d at 1181. Here, it is undisputed that SJAC South Fulton owns the
Fairburn Restaurant. Ms. Stalling teistf that she sets up vendor accounts for
each Restaurant, and each Restaurastts own budget for inventory and
equipment costs. (Stalling Dep. at 17-28; Temple Dep. @9; Booker Dep. at
53). There is no evidence to supposttBJAC Food Groups invested in the
equipment or facilities at the Fairburn Restnt. This factor further weighs
against finding that SJAC Food Groups was Plaintiff's employer.

Thus, even under the Laytdéerctors, if they applied, SJAC Food Groups is
not Plaintiff's employer.

Having considered the factors under Laytamd_Villarreal the Court finds
that Plaintiff fails to show that 8L Food Groups was her employer while she
worked exclusively at the Fairburn Restir The record is that, during the
relevant time period, Plaintiff worked lyrat the Fairburn Restaurant, which is
owned and operated ISBJAC South Fulton. There is no evidence to support that
Plaintiff's work at the Fairburn Restaurant for SJAC South Fulton somehow

benefitted SJAC Food Groups and the SmyReataurant it ownand operates, or
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that SJAC Food Groups exercised any aardver Plaintiff's work at the Fairburn
Restaurant. There simply no evidence from which éhCourt can conclude that
SJAC Food Groups “suffered or permit{@daintiff] to work” at the Fairburn
Restaurant such that it could be lialde,Plaintiff's employer, for the FLSA
violation claimed in this case. S28 U.S.C. § 203(g); Villarreall13 F.3d at 205;
see als®9 C.F.R. 8§ 719.2(b); Laytp686 F.3d at 1180. Defendant SJAC Food
Groups was not Plaintiff’'s employer and is not liable under the F°SAaving
concluded itgle novareview, the Court sustains f2adants’ objections to the
R&R and Defendants’ Motion for Summary Judgment on Plaintiff's FLSA claim
against SJAC Food Groups is granted. Plaintiff's Motion for Partial Summary
Judgment against SJAC Food Groups is deffied.

B. Remaining Unobjected-to Portions of the R&R

1. Retaliation(Countll)

Under Title VII, it is unlawful “for anemployer to discriminate against any

of his employees . . . because [theptoyee] has opposeadhya practice made an

26

Applying the Villarrealand_Laytorfactors to SJAC South Fulton, the Court
concludes that SJAC South Fulton igiRtiff’'s employer for purposes of the

FLSA. Plaintiff, of course, chose notmame SJAC South Fulton as a defendant.
27 Having found that Defendants are not Plaintiff's employer under the FLSA,
the Court does not consider whether Plaintiff was properly classified as exempt
under the executive or administrative exgions to the FLSA. The parties’
objections to this portion dhe R&R are denied as moot.
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unlawful practice by [Title VII], or becaeshe has made a charge, testified,
assisted, or participated in any mannesnnnvestigation, proceeding, or hearing
under [Title VII].” 42 U.S.C. 8§ 2000e-3(a)lo establish a pna facie case of
retaliation, “a plaintiff must show thatl) she engaged in statutorily protected
expression; (2) she suffered an adversployment action; and (3) the adverse

action was causally related to the prodelotxpression.” Wideman v. Wal-Mart

Stores, InG.141 F.3d 1453, 1454 (11th Cir. 1998); ¥eatkins v. Sec’y Dep't of

Homeland Se¢401 F. App’x 461, 467 (11th Cir. 2010).

Absent direct evidence of retaliatianplaintiff may rely on circumstantial

evidence under the burden-shiftingnrawvork of McDonnell Douglas Corp.

v. Green411 U.S. 792 (1973). S&¥atkins 401 F. App’x at 466. “Under this

framework, when the plaintiff presents pircumstantial evidence of a retaliatory

motive, the plaintiff bears ehburden to present evidenaieeach element of his

prima facie case. If the plaintiff does so, the burden shifts to the employer to

proffer a non-retaliatory reason for thdvarse action, after which the burden shifts

back to the plaintiff to show that theason is pretext for retaliatory conduct.”

Bush v. Raytheon Cp373 F. App’x 936, 940 n.6 (11th Cir. 2010).

The Magistrate Judge found that Ptdfrfailed to establish a prima facie

case that her termination in May 2012swaused by her complaints of sexual
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harassment because Plaintiff fails to stew specific complaints that she made
after Fall 2011—during the six months bef@he was terminated—and Plaintiff
fails to show any other facts to suggastausal link between her complaints and
her termination. (R&R at 49-50). The Wlatrate Judge also found that, at the
time Mr. Temple issued her a dislary write-up, there is no evidence
Mr. Temple was aware of any complaragarding sexudlarassment made by
Plaintiff. (Id.at 50-52)*°

Even if Plaintiff had established aiqma facie case, the Magistrate Judge
found that Defendants profted a legitimate, non-retaliatory reason for Plaintiff's
disciplinary write-ups and her terminai, including based on complaints about
Plaintiff's rude and unprofessional treatment of other employeesat(k2-53).
The Magistrate Judge also found that i failed to show that these reasons
were pretextual including because Plaintiff failed to show that other employees
were treated more favorably, that Defendanolated their established procedural
rules, or that they specifilbpa targeted Plaintiff. (Idat 53-54). The Magistrate

Judge recommended that Defendantstibofor Summary Judgment be granted

28 The Magistrate Judge noted: “THaintiff at some unspecified time

conclusorily and vaguely suggested tanpde ‘that female epioyees were being
harassed,’ is not sufficient to establalprima facie case.” (R&R at 51) (citing
Hawk v. Atlanta Peach Moverd69 F. App’x 783, 785-86 (11th Cir. 2012)).
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on Plaintiff's retaliation claim. The Couihds no plain error in these findings and
recommendation. Seflay, 714 F.2d at 1095.

2. SexuaHarassment/Gend®iscrimination (Count I11)

To establish a prima faeiclaim of harassment undBtle VII, a plaintiff
must show:

(1) that he belongs to a protected grp{2) that he has been subject to
unwelcome harassment; (3) that the harassment [was] based on a
protected characteristic of the emypte . . . ; (4) that the harassment
was sufficiently severe or pervasito alter the terms and conditions
of employment and create a disainatorily abusive working
environment; and (5) that the employer is responsible for such
environment under either a theoryvadarious or of direct liability.

Miller, 277 F.3d at 1275; see alsara v. Raytheon Tech. Serv. Co., LLC

476 F. App’x 218, 220-221 (11th Cir. 2012).

To demonstrate the fourfitima facie element, a phiff must show that his
work environment was “permaged with discriminatoryntimidation, ridicule, and
insult, that is sufficiently severe ormpasive to alter the conditions of [his]

employment and create an abusive worlengironment.” _Harris v. Forklift Sys.,

Inc., 510 U.S. 17, 21 (1993) (internal citats and quotation marks omitted). “To
evaluate the objective severity of the glld harassment, [courts] look to: (1) the
frequency of the conduct; (2) the sevenfythe conduct; (3) whether the conduct

is physically threatening or humiliatingr a mere offensive utterance; and
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(4) whether the conduct unreasonably interferes with the employee’s job
performance.”_Larad76 F. App’x at 221. “[S]im@ teasing, offhand comments,
and isolated incidents (unless extremgdyious) will not amount to discriminatory

changes in the ‘terms and conditions ofpdogyment.” Faragher v. City of Boca

Raton 524 U.S. 775, 788 (1998) (internaiation and quotation marks omitted).
Under Title VII, it is unlawful for an emplyer to “fail or refuse to hire or to

discharge any individual, or otherwisedigcriminate against any individual with

respect to his compensation, termmditions, or privileges of employment,

because of such individual’s race, color, religion, sex, or national origin.”

42 U.S.C. § 2000e-2(a)(1). To succeed anThmige VIl claim, a plaintiff must

prove that the defendant acted with disgniatory intent._Hawkins v. Ceco Corp.

883 F.2d 977, 980-981 (11th Cir. 1989). Distnatory intent may be established

either by direct evidence or loyrcumstantial evidence. Sebmlifield v. Reng

115 F.3d 1555, 1561-1521th Cir. 1997).
Demonstrating a prima facie casac onerous; it requires only that the
plaintiff establish facts adequate tamé an inference of discrimination.

Jones v. Bessem@arraway Med. Ctr.137 F.3d 1306, 1310-111th Cir.), reh’g

denied and opinion superseded in paBtl F.3d 1321 (11th Cir. 1998); Holifield

115 F.3d at 1562; séexas Dep’t of Cmty. Affairs v. Burdind50 U.S. 248,
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253-254 (1981). Once the plaintiff estabés a prima facie case, the defendant
must “articulate some legitimate, nosdiiminatory reason” for the adverse

employment action. McDonnell Dougla&l1l U.S. at 802; Jones37 F.3d at

1310. If the defendant is able to catts burden and explain its rationale, the
plaintiff, in order to prevail, must theshow that the proffered reason is merely a

pretext for discrimination, Seurding 450 U.S. at 253-54; Perryman v. Johnson

Prods. Cq.698 F.2d 1138, 1142 (11th Cir. 1983).

The Magistrate Judge found thagtisolated incidents of claimed
harassment upon which Plaintiff relies, atit more detail, aneot sufficient to
support an actionable claim for sexharassment. (R&R at 58-59). The
Magistrate Judge also found that #h@ras no evidence to support Plaintiff's
conclusory assertion that Defendantsni@ated her employment because of her
gender, including because Plaintiff failsatege any facts from which a jury could
infer discriminatory intent or that engylees outside of her protected class were
not terminated under similar conditions. (@.59). The Magistrate Judge
recommended that Defendants’ Motiom 8Eummary Judgment be granted as to
Plaintiff's sexual harassmeand gender discrimination claim. The Court finds no

plain error in these findings and recommendation. Sag 714 F.2d at 1095.
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IV. CONCLUSION

For the foregoing reasons,

IT IS HEREBY ORDERED that Plaintiff Ayotunda Lovett's Objections
[202] to the R&R ardENIED AS MOOT .

IT IS FURTHER ORDERED that Defendants SJAC Fulton IND I, LLC
and SJAC Food Groups, LLC’s ajtions [203] to the R&R ar®USTAINED
with respect to whether SJAC Food Gpoewvas Plaintiff’'s employer under the
FLSA. They arddENIED AS MOOT with respect to whether Plaintiff was
exempt under the FLSA.

IT IS FURTHER ORDERED that Magistrate Judge Justin S. Anand’s
May 2, 2016, Report arldecommendation [200] BDOPTED with respect to
Plaintiff's FLSA claim against SJAC Fol IND and Plaintiff's Title VII claims.
Itis NOT ADOPTED with respect to Plaintiff $LSA claim against SJAC Food
Groups.

IT IS FURTHER ORDERED that Defendants’ Motion for Summary
Judgment [163] iISRANTED.

IT IS FURTHER ORDERED that Plaintiff’'s Motion for Partial Summary

Judgment [164] iIDENIED.
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SO ORDERED this 22nd day of August, 2016.

Wiwor R . Mgy

WILLIAM S. DUFFEY, JR. |
UNITED STATES DISTRICT JUDGE
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