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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

EDMUND PHILLIPS, : HABEAS CORPUS
Petitioner, : 28 U.S.C. § 2241
V.

WARDEN DREW, : CIVIL ACTION NO.
Respondent. : 1:14-CV-1059-RWS-JFK

ORDER ADOPTING MAGISTRATE JUDGE'’S
FINAL REPORT AND RECOMMENDATION

The matter is before the Court ortiRener’s 28 U.S.C. 8 2241 federal habeas

corpus petition in which he seeks taattnge his 2001 feddrarmed robbery and
firearm convictions [1], the Magistie Judge’s Final Report and Recommendatio

(“R&R”) [3], and on Petitioner’s objections [5].

In reviewing a Magistrate JudgeReport and Recommendation, the district

court “shall make a de novotgemination of those portions of the report or specifieg

proposed findings or recommendations to which objection is made.” 28 U.S.

8 636(b)(1). “Parties filing objections tomagistrate’s report and recommendatiot
must specifically identify those findings @gfed to. Frivolous, conclusive, or genera

objections need not be considered by tlséridi court.” _United States v. Schyl&65

F.3d 1353, 1361 (11th Cir. 2009) (quoting Marsden v. Mo®4& F.2d 1536, 1548
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(11th Cir. 1988)) (internal quotation marks omitted). Absent objection, the disti
judge “may accept, reject, or modify, in whole or in part, the findings ali
recommendations made by the magistyadige,” 28 U.S.C. § 636(b)(1), and “need
only satisfy itself that there is no clear eroo the face of the record in order to accep
the recommendation,” Fed. R. Civ. B2, advisory committee note, 1983 Addition,
Subdivision (b).

l. Discussion

A. Background

In March 2001, Petitioner pleaded guiltyaomed bank robbery, and in April
2001, he pleaded guilty to armed bank robbery and a charge of carrying a firear

relation to a crime of violence. United States v. Phillijgs. 1:99-cr-0091-GJQ-2

(W.D. Mich. June 25, 2001) (bank robbery); United States v. PhiNps 1:01-cr-

0055-GJQ-1 (W.D. Mich. June 25, 2001) (bank robbery and carrying a firearm i

relation to a crime of violence). Petitiongas sentenced to a total of 312 months g

imprisonment on both convictions. Séeited States v. Phillipg2 F. App’x 743 (6th

Cir. 2002). Petitioner appealed in both casesl on August 5, 2002, the Sixth Circuit

Court of Appeals affirmed the judgment against Petitioner.atd/44.
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In July 2003, Petitioner filed a 8255 motion for both convictions and
contended, among other things, thas hincounseled juvenile convictions were
improperly used as a basis for calculatingdnisiinal history points. Mot. to Vacate

at 4-6, Phillips v. United StateNo. 1:03-cv-0461-GJQ (W.D. Mich. Nov. 19, 2003).

The court (1) found that the record and pre-sentence report showed that Petit
either had counsel or had m@d counsel for his juvenile proceedings, (2) stated th
Petitioner personally had assdre court that he had no objections to any factu
matter in the pre-sentence report and tiiajo defendant kould be allowed to

sandbag his counsel and the court by givisdge answers,” and (3) denied relief.

Mem. at 2-3, PhillipsNo. 1:03-cv-0461-GJQ, ECF No. 1The Sixth Circuit Court

of Appeals affirmed the denial 82255 relief._Phillips v. United State38 F. App’x
89, 96 (6th Cir. 2007).

In his current 8 2241 petition, Petitioner assthat he can bring a free-standing
actual innocence claim under § 2241. (Mem. [1-1] at 3.) Petitioner relies

McQuiggin v. Perkins U.S. , 133 S. Ct. 1924 (2013); Begay v. United Sta&3

U.S. 137 (2008); and Bryant v. Wardét38 F.3d 1253 (11th Cir. 2013), and assert

(1) that “[n]o juvenile convictions can be used” and he is innocent of the crimil

history points that were applied to himsled on his juvenileanvictions and (2) that
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McQuigginmakes it clear that actual innocemicenps any “procedural” bar created
by § 2255. (Mem. [1-1] at 2-4.)

B. The Recommendation, Objections, and Court’s Ruling

The Magistrate Judge summarized the law as follows:

Generally, a federal convictiomay be challenged only via a
§ 2255 motion._Bryan¥738 F.3d at 1256. “However, the savings clause
in 8 2255(e) permits the prisonerfile a § 2241 habeas petition when a
§ 2255 motion was ‘inadequate or ineffective to test the legality of his
detention.” Bryant738 F.3d at 1256 (citing 8 22%5]. “[W]hether the
savings clause in § 2255(e) may open the portal to a § 2241 petition is a
threshold jurisdictional issue that mbstdecided before delving into the
merits of the petitioner’s claim . ...” Bryam38 F.3d at 1262 (internal
guotation marks and citation omitted)he petitioner bears the burden of
showing that the savings clause applies and must establish, among other
things, that “(1) throughout his sentencing, direct appeal, and first § 2255
proceeding,” relevant circuit “precedt had specifically addressed . . .
and had squarely foreclosed” his claim; “(2) subsequent to his first 8
2255 proceeding, the Supreme Court[] . . . overturned” that precedent; (3)
the new rule applies retroactively oollateral review; and (4) as a result
of the new retroactive rule, thpetitioner stands convicted of a
non-existent offense or the petitioner’s sentence exceeds the statutory
maximum for his crime of conviction. Bryam38 F.3d at 1262, 1264,
1271, 1274 (discussing and synthesizprior precedent on the savings
clause).

(R&R [3] at 4-5.)
The Magistrate Judge found that the sgsiclause was inapplicable because the

Sentencing Guidelines, Sixth Circuit precetiand Eleventh Circuit precedent allow




juvenile convictions to be counted part of a defendant’s criminal histdrand
because the Sixth and Eleventh Circugtigadent on the matter has not been overturned
by the United States Supreme Court.  @td5.) The Magistrate Judge found that
McQuiggin which holds that a plea of actuanocence can overcome the federa
limitations period, provides no ruling on the e$givenile convictions in determining
a defendant’s criminal history. (R&R [3] at 5.)

The Magistrate further found that there is no free-standing actual innocence
claim under 8§ 2241 that trumps 8§ 2255(e), stating as follows:

A plea of actual innocence does muaititle a person to § 2241 review
without a showing that 8 2255 is inagmte or ineffective, as required by

8 2255(e), the savings clause. A petitioner must show that § 2255 is
inadequate or ineffective, wiin Petitioner has not done. Jeaniels v.
Warden 538 F. App’x 850, 852-53 (11thICR013) (stating that after a
petitioner shows that the savings dawpplies, thus opening the portal

to a § 2241 proceeding, tten must demonstratectual innocence), cert.
denied U.S. , 134 S. Ct. 1803 (2014).

(R&R [3] at 6.)

Petitioner objects to the Magistratedde’s finding that an actual innocence

|®N

claim does not trump the savings clause reguients and that the Magistrate Judge di

'SeeUnited States v. Hicksor204 F. App’x 859, 8631(Lth Cir. 2006) (citing
U.S.S.G. § 4A1.2(d) and lird States v. Chane® F.3d 372, 373 (11th Cir. 1993));
United States v. Williamsl76 F.3d 301, 311 (6th Cir. 1999).
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not address whether McQuigghould be applied retroactively. (Objections [5] at 1.
3.

Ondenovo review, the Court agrees withetiMagistrate Judge. If a petitioner
has a viable claim of actual innocenceclenot bring it under 8 2241 unless he show
that § 2255 is inadequate or ineffective. Bryard out how a petitioner may make
that showing. Petitioner has not madertgpuired showing because he fails to shov
that binding circuit precedent, which allovjiigvenile convictions to be used in
calculating criminal history points, has been overturned.

[I.  Conclusion

Accordingly,

IT IS ORDERED that Plaintiff's objections [5] ail®VERRULED and that the
Magistrate Judge’s Final Rert and Recommendation [3JA®OPTED as the Order
of the Court.

IT IS ORDERED that the petition [1] iDISMISSED.

SO ORDERED, this__17th day of June, 2014.

RICHARD W. STORY?Y
UNITED STATES DISTRICT JUDGE
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