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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

IN RE ATLAS ROOFING MDL DOCKET NO. 2495
CORPORATION CHALET SHINGLE 1:13-md-2495-TWT
PRODUCTS LIABILITY
LITIGATION

STRATFORD CLUB
CONDOMINIUM ASSOCIATION
on behalf of itself and all others
similarly situated,

Plaintiff,

V. CIVIL ACTION FILE
NO. 1:14-CV-1071-TWT

ATLAS ROOFING CORPORATION
doing business as
Meridian Roofing Company,

OPINION AND ORDER

This is a multi-district action arising oat the marketing ansgale of allegedly
defective roofing shingles. It is befotlke Court on the Defendant Atlas Roofing
Corporation’s Motion to Dismiss [Doc. 128punt Ill, Count IV, and Count VI of the
Plaintiff Stratford Club Condominium Association’s Amended Complaint. For the
reasons set forth below, the Defendaias Roofing Corporation’s Motion to

Dismiss [Doc. 129] is GRANTED in part and DENIED in part.
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l. Background

The Plaintiff Stratford Club Condominium Association (“Stratford”) is
purchasers of the Atlas Chalet Shawl (“Shingles”), which are designed,
manufactured, and sold by the Defendstids Roofing Corporation (“Atlas™ Atlas
represented and continues to represantmarketing material and on the Shingles
packaging — that the Shingles meet aggille building codesw industry standards.
Atlas also provides a limited thirty-year warranty against manufacturing défects.

The Plaintiff claims that the Shingleme defective due to a flaw in the
manufacturing process. As a result of finscess — which allegedly does not conform
to applicable building codes and industigrstards — “the Shingles contain excessive
moisture which creates gas bubbles in the@as when they arexposed to the sun
and results in cracking, blistering, amemature deterioration of the ShingléJhe

Plaintiff filed suit in the U.S. District Qurt for the Eastern District of Virginia,

! Am. Compl. T 1.

2 Am. Compl. 1 16-17.
3 Am. Compl. § 17.

4 Am. Compl. T 21.

° “[Iln multidistrict litigation under 28J.S.C. § 1407, the transferee court
applies the state law that the transfezourt would have apied.” In re Conagra
Peanut Butter Products Liab. Liti@51 F.R.D. 689, 693 (N.D. Ga. 2008); see also In
re Temporomandibular Joint (TMJ) Implants Products Liab. Lif@.F.3d 1050,

T:\ORDERS\13\Atlas Roofing\13md2495 (MDL caption)\mtdtwt[Doc 129].wpd '2'



asserting claims for: breach of the exgzr#varranty (Count I), breach of the implied
warranties (Count Il), violation of the kginia Consumer Protection Act (Count Ill),
negligent misrepresentation (Count lehd fraudulent concealment (Count V). The
Plaintiff seeks damages, litigati expenses, and equitable refi@he Defendant
moves to dismiss Count Ill, Count IV, anetRlaintiff’'s request for equitable relief.
Il. Legal Standard
A complaint should be dismissed under Rule 12(b)(6) only where it appears that

the facts alleged fail to stade‘plausible” claim for relief. A complaint may survive

a motion to dismiss for failure to state aiol, however, evenifis “improbable” that

a plaintiff would be able to prove thosacts; even if the possibility of recovery is
extremely “remote and unlikely?In ruling on a motion to dismiss, the court must

accept the facts pleaded in tmmplaint as true and consérthem in the light most

1055 (8th Cir. 1996) (“When considering questions of state law, however, the
transferee court must apply the state laat thould have appléeto the individual
cases had they not been transferred dosolidation.”). Hereboth parties appear to
agree that Virginia law governsahtPlaintiff's state law claims.

6 The Plaintiff's request for equitée relief was labeled Count VI.

7 Ashcroft v. Igba) 129 S.Ct. 1937, 1949 (2009)%5FR. Gv. P. 12(b)(6).

8 Bell Atlantic v. Twombly 550 U.S. 544, 556 (2007).
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favorable to the plaintiff.Generally, notice pleading il that is required for a valid
complaint!® Under notice pleading, the plaintiff need only give the defendant fair
notice of the plaintiff's claim and the grounds upon which it résts.
[ll. Discussion

A. Injunctive and Declaratory Relief

The Plaintiff requests that the Coussue an injunction mandating that the
Defendant:

1. “IN]otify owners of the defect}®

2. “[R]eassess all prior warranty ates and . . . pay the full costs of

repairs,*® and

3. “[R]eplace defective Chalet shinglggh non-Chalet shingles that are
free of defects and aswsmetically similar*

S See Quality Foods de Centro America, S.A. v. Latin American
Agribusiness Dev. Corp., S.A711 F.2d 989, 994-95 (11th Cir. 1983); see also
Sanjuan v. American Bd. éfsychiatry and Neurology, In&0 F.3d 247, 251 (7th
Cir. 1994) (noting that at the pleadin@@e, the plaintiff “receives the benefit of
imagination”).

10 SeelLombard’s, Inc. v. Prince Mfg., Inc753 F.2d 974, 975 (11th Cir.
1985),cert. denied, 474 U.S. 1082 (1986).

1 SeeErickson v. Pardy$51 U.S. 89, 93 (2007) (citing Twombii27 S.
Ct. at 1964).

12 Am. Compl. T 90.
13 ﬁ

14 Id. Although the Plaintiff frames these as requested “declarations,” the
Defendant correctly notes that these arytrequested injunctions. Consequently, the
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The Plaintiff also requests that the Ciagsue a declaratory judgment statimger
aia

1. “That the Shingles have a defedtich results in premature failuré’”

2. “That Defendant’s warranty fails of its essential purposarid

3. That “Defendant’s warranty aswhole is void as unconscionablé.”

To begin, the Plaintiff's request rfanjunctive relief must be dismissed.
Injunctive relief is only appropate “when [a] legal rightsserted has been infringed,”
and there will be irreparabisjury “for which there iso adequate legal remedy.”*®
Here, the Defendant argues — correctly — thatPlaintiff does not even allege that
legal remedies would benadequate. Monetaryamages would sufficiently
compensate the Plaintiff for the Shingldsat have blistered and/or cracked. In

response, the Plaintiff argues that itlisv@ed to plead alternative and inconsistent

claims® But the problem here is not that tRkintiff's request for injunctive relief

Court will treat them as requests for injunctive relief.

15 ﬂ
16 ﬂ
17 ﬂ

18 Alabama v. U.S. Armyorps of Engineerst24 F.3d 1117, 1127 (11th
Cir. 2005) (emphasis added).

19 Pl.’s Resp. Br., at 5.
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is inconsistent with its other claims, it isathhe Plaintiff has failed to state a plausible
claim for injunctive relief to begin witF.

To receive declaratory relief, howevere tAlaintiff does not have to establish
irreparable injury or the inadequacy of legal remetliés.moving to dismiss the
claim for declaratory relief, the Defenddinst argues that the Plaintiff does not have
standing because the requested declaratiihsot redress its injury. To satisfy the
constitutional case-or-controversy requireméfd] plaintiff must allege personal
injury fairly traceable to the defendanéiBegedly unlawful onduct and likely to be

redressed by the requested relféfThe Plaintiff may establish redressability if it

20 As a technical matter, the Court must dismiss the Plaintiff's first
requested injunction — that the Defendamist notify owners of the defect — on
jurisdictional grounds. “[S]tanding is a tisteold jurisdictional question which must
be addressed prior to . . etmerits of a party’s claimsBochese v. Town of Ponce
Inlet, 405 F.3d 964, 974 (11th Cir. 2005) (imtar quotation marks omitted). “In the
absence of standing, a court is not fre@pme in an advisory capacity about the
merits of a plaintiff's claims.” 1d‘To have Article Ill stading to pursue injunctive
relief . . . a plaintiff must have. . an injury in fact thas capable of being redressed
by the injunction.” Virdi v. Dekalb Cnty. Sch. DisP16 Fed. Appx. 867, 871 (11th
Cir. 2007). Here, the Defendant correctlyemthat the Plaintiff would not benefit
from this injunction. If, during this litigationt is established that the Shingles are
indeed defective, itis unclear what flaintiff would gainfrom having the Defendant
simply notify the Plaintiff of this fact.

2 SeeAetna Life Ins. Co. dflartford, Conn. v. HawortlB00 U.S. 227, 241
(1937) (“[Alllegations that irreparable jury is threatened are not required.”);
Katzenbach v. McClun@79 U.S. 294, 296 (1964) (“Rulg of the Federal Rules of
Civil Procedure permits decktory relief although anothadequate remedy exists.”).

2 Allen v. Wright, 468 U.S. 737, 751 (1984).
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shows that the “practical consequenceths declaratory relief “would amount to a
significant increase in the likelihood thtte [Plaintiff] would obtain relief that
directly redresses the injury suffered Flere, the requeste@darations — e.g., that
the Shingles are defective — would makadtre likely that the Plaintiff would obtain
the necessary relief from the Defendaetduse it would establish an essential
component to liability. And although the Plaintiff's remaining claims may provide
more direct relief, the Declaratory Judgment Atows plaintiffs teseek a declaration

of rights “whether or not further relief is or could be soudght.”

Finally, the Defendant argues that ®laintiff’'s declaratory judgment claim
must be dismissed because it abridges therldef#’s right to a jury trial. But as the
Eighth Circuit Court of Appeals has explaihga] litigant is not necessarily deprived
of a jury trial merely because it is a patya declaratory judgmeaction . . . if there
would have been a right to a jury trial oe iesue had it arisen in an action other than

one for declaratory judgment, then thera igght to a jury triin the declaratory

2 Utah v. Evans536 U.S. 452, 464 (2002).

24 28 U.S.C. § 2201.
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judgment action?® Accordingly, the Plaintiff mayursue its claim for declaratory
relief for now.

B. Virginia Consumer Protection Act (“VCPA”)

The Defendant argues that the PlaintiffGPA must be dismissed. In support,
the Defendant points out that the Plaindil not directly purchase the Shingles from
the Defendant; an intermediary did. Acdmg to the Defendant, the intermediary’s
purchase of Shingles constituted a “comnatcansaction,” whereas the VCPA only
applies to tonsumer transactions.” The “VCPA makes it unlawful for a supplier in
connection with a consumer transactitm engage in certain acts, including:
[m]isrepresenting that goods or services have certain qualities, characteristics,
ingredients, uses, or benefits . . . [ngresenting that goods or services are of a
particular standard, quality, grade, styte, model . . . [and][u]sing any other

deception, fraud, false pretense, false prenasmisrepresentation in connection with

2 Northgate Homes, Inc. v. City of Daytol?6 F.3d 1095, 1098-99 (8th
Cir. 1997);_see alsBeacon Theatres, Inc. v. Westav859 U.S. 500, 504 (1959)
(“[T]he Declaratory Judgment Act . . . specifiggreserves the right to jury trial for
both parties.”); Simler v. Conne372 U.S. 221, 223 (1963) (“The fact that the action
is in form a declaratory judgment case skdawdt obscure the essentially legal nature
of the action. The questions involved aeglitional common-law issues which can be
and should have been submitted to a jurgler appropriate instructions as petitioner
requested . . . [and] the courts below erred in denying petitioner the jury trial
guaranteed him by the Seventh Amendment.”).
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a consumer transaction . 2To “determine whether [c&in] transactions are within
the scope of the VCPA, one must examumether the subject transactions constitute
‘consumer transactions’ as thdsems are defined under the VCPA The “VCPA
defines ‘consumer transaction’ as . . . ‘[thbvertisement, sale or offering for sale

.. of goods or services to be used pnily for personal, family, or household
purposes.™ Virginia courts havénterpreted this definition to exclude transactions
in which goods are first sold to an internag — e.g., a contractor or subcontractor

— and used as components in larger construction préjédtgse transactions have

2 Bay Point Condo. Ass'n, Inc. v. RML Cor®?2 Va. Cir. 432, at *10
(2000) (citing Va. Code § 59.1-200).

27 ﬁ
2 Id. (quoting Va. Code § 59.1-198).

29 Seeid. at *11 (“[T]he sale of EIFS from Dryvit to RML is best
characterized as a commercial transactpecifically, the EIFS was not sold to the
plaintiffs for personal, family, or houseld purposes. Indeed, the EIFS was not sold
to the plaintiffs at allRather, the EIFS was sold by Dryvit to RML for use as a
component part in the construction of the condominium complex.”); Winchester
Homes, Inc. v. Hoover Univ., Inc27 Va. Cir. 62, at *11992) (“The Defendants’
commercial transactions with Winchestkr not fall within the ambit of the Act’s
restrictions on consumeratisactions. Specifically, as sold by the Defendants, the
FRTP was to be used as componentspa the construction of homes and not
‘primarily for personal, family or houseld purposes’ as envisioned by the Act.”);
Bindra v. Michael Bowman & Assocs., In&8 Va. Cir. 47, at *2 (2001) (“Bowman
purchased [Exterior Insulation and Finish Systems] from a third party, who purchased
the [Exterior Insulation and Finish Systerfism Parex. Therefore, at no point in the
transactions between Bowman and Raded any party purchase the [Exterior
Insulation and Finish Systems] ‘prinilgr for personal, family, or household
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been calledéommercial transactions,” as opposed tmfisumer transactions®Here,
the Plaintiff never alleges that it purchased the Shingles directly from the Defendant.
In fact, in its Response Brief, it does nofuite that the Shingles were purchased and
installed on its roofs by an intermediaAnd because the “sale of the [Shingles] to
a contractor or subcontractor is a commetcansaction, not a consumer transaction
within the [VCPA],”®! the Plaintiff's VCPA claim should be dismissed.

C. Negligent Misrepresentation

The Defendant argues that Virgirgaurts do not recognize an independent
cause of action for “negligent mépresentation.” This is corre€tAdditionally, the
Plaintiff concedes this argumefit. Accordingly, the Plaintiffs negligent

misrepresentation claim should be dismissed.

purposes.’™).

%0 SeeRML Corp, 52 Va. Cir. at *11.

- Murray v. Royal Const. Cp61 Va. Cir. 643, at *2 (2002).

82 SeeRML Corp, 52 Va. Cir. 432, at *8 (“The Virginia Supreme Court has
not, however, recognized a separate awl@pendent cause attion for negligent
misrepresentation and this Court declines to do so in this case.”).

% Pl.’s Resp. Br., at 12.
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IV. Conclusion
For these reasons, the Court GRANTSpart and DENIES in part the
Defendant Atlas Roofing Corporati's Motion to Dismiss [Doc. 129].

SO ORDERED, this 18 day of June, 2015.

/sIThomas W. Thrash
THOMAS W. THRASH, JR.
United States District Judge
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