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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

EDDIE MILLER,
Plaintiff,
V. ; CIVIL ACTION FILE NO.
1:14-CV-01393-AJB
CAROLYN W. COLVIN,
Acting Commissioner of
Social Security,

Defendant.

ORDER AND OPINION

Plaintiff Eddie Miller (“Plaintiff”) brought this action pursuant to section 205(p)

of the Social Securitct, 42 U.S.C. § 405(g), to obtain judicial review of the final

decision of the Commissioner of the c&d Security Administration (“the

Commissioner”) denying his application for Disability Insurance Benefits (“DIB”)

under the Social Security AttFor the reasons below, the undersigREVERSES

! The parties have consented tce tlxercise of jurisdiction by the
undersigned pursuant to 28 U.S.C. § 636(c)Rule 73 of the Federal Rules of Civi
Procedure. $eeDkt. Entries dated 10/6/2014 and 22014]. Therefore, this Ordel
constitutes a final Order of the Court.

2 Title 1l of the Social Security Act prides for federal Rability Insurance
Benefits. 42 U.S.C. 8§ 40%&t seq Title XVI of the Social Security Act,
42 U.S.C. § 138kt seq, provides for Supplemental Seity Income Benefits (“SSI”)
for the disabled. Title XVI claims are notdi#o the attainment of a particular perio
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the final decision of the CommissiorD REMANDS the case to the Commissione
for further proceedings consistent with this Opinion.
l. PROCEDURAL HISTORY

Plaintiff filed an application for DIB on July 16, 2012, alleging disabili
commencing on January 1, 2012. [Record (hereinafter “R”) 71, 72]. Plaint
application was denied initially and on recolesation. [R71, 72-87]. Plaintiff then
requested a hearing before an AdministeaLaw Judge (“ALJ”), and an evidentiary
hearing was held on Janua®y 2014. [R32-56]. The ALJ issued a decision (
February 4, 2014, finding that Plaintiff waot disabled. [R12-20]. Plaintiff sough

review by the Appeals Couihcwhich denied Plaintiff's request for review of

March 12, 2014, making the ALJ’s decisithe final decision of the Commissioner.

[R1-6].

of insurance disabilityBaxter v. Schweikeb38 F. Supp. 343, 350 (N.D. Ga. 1982
Otherwise, the relevantdaand regulations governingelietermination of disability
under a claim for DIB are ndgridentical to those governing the determination und
a claim for SSIWind v. Barnhart133 Fed. Appx684, 690 n.4 (1.Cir. June 2, 2005)
(citing McDaniel v. Bowey800 F.2d 1026, 1031 n.4 (1Cir. 1986)). In general, the
legal standards to be applied are the sagardless of whether a claimant seeks DI
to establish a “period of disability,” or tecover SSlI, although different statutes ali
regulations apply to each type of claifee42 U.S.C. § 1383(c)(3) (establishing tha
the judicial provisions of 42 U.S.C. 8 405@k fully applicable to claims for SSI)
Therefore, to the extent thidte Court cites to SSI cassstutes, or regulations, they
are equally applicable to Plaintiff's DIB claims.
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Plaintiff then sought review of tHeéommissioner’s decision by filing an actior
in this Court on May 8, 2014.SgeDocs. 1, 2]. The answand transcript were filed
on September 3, 2014. [Docs. 6-7]. Oaotober 6, 2014, Plaintiff filed a brief in
support of his petition for review oféghCommissioner’s decision, [Doc. 10], and O
November 5, 2014, the Commissioner filed a response in support of the dec
[Doc. 11]. Plaintiff filed a reply brief oNovember 17, 2014. [Doc. 12]. The partig
waived oral argument bef® the undersigned SgeDkt. Entry dated 6/4/2015]. The
matter is now before the Court upon the adstrative record and the parties’ pleading
and briefs, and is accordingly ripe for review pursuant to § 405(g).

.  STATEMENT OF FACTS

A. Background

Plaintiff was 41 years old on the allegatset date of digality, [R57], and has
a high school education, [R69]. He has palstvant work as a maintenance mechan

[R47].
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B. Medical Records

In December 2011, Plaintiff had a CT saainthe head due to complaints o
vertigo and headache. [R253]. There were no abnormal finditegk. [

In January 2012, Plaintiff presentedit@ emergency room with complaints g
dizziness and anxiety. [R26Hle was prescribed medtaan and given an impression
of dizziness and hypertension. [R268]. Plaintiff then was treated by his primary
physician, Freddy Gaton, M.D., several tirre3anuary for dizness. [R285-95, 303-
05]. Plaintiff also had an MRI of the brain January 2012, tHandings of which were
unremarkable, but mild bifrontal microvasar ischemic changes were suspecte
[R315, 387].

In February 2012, Dr. Gaton referred Rtdf to Dr. Branam for evaluation of
Plaintiff's panic attacks and agoraphobi®agGaton believed that Plaintiff's dizzines:
was psychiatric in nature. [R313]. In k& 2012, Dr. Gaton noted that Plaintiff wal

unable to leave the house on some daygbsthat his panic attacks are less freque

when he is at home. [R324]. Dr. Gat@sassed Plaintiff with panic disorder and

prescribed medication. [R328].

3 As Plaintiff did not challenge the AlLs findings pertaining to his physica
impairments, recitation of the facts is limited to Plaintiff's mental impairments.
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In April 2012, Dr. Gaton reported to Plaintiff's employer that Plaintiff was
unable to work due to a primary diagnosis of dizziness and a secondary diagnosis ¢

panic disorder. [R363]. Dr. Gaton statkdt Plaintiff’'s symptoms began in May 2011

and that his treatment plan was by necation and neurologicadnd psychiatric
evaluation. Id.].

On the referral from Dr. Gaton, Plaih received treatment with James W,
Branam, M.D., a psychiatrist at the @@nfor Psychiatric Care, from April 2012
through December 2013. [R409-12, 435-4871-75, 477-81]. Dr. Branam diagnosed
Plaintiff with panic disorder with agoraphobia. [R412].

In August 2012, Plaintiff had a consultative examination by Diane Cerjan,
Psy. D., pertaining to Plaintiff's mental impairments. [R423-28]. Plaintiff reported
that his mental health problems stane®lay 2011 and his anedy started gradually
after he stopped smoking. [R424]. Plaintéported that he only wanted to stay at
home in his “safety zone,” but that hecasionally had panic attacks at homiel.]]
Plaintiff further reported thdte was not able to go to Wiglart and is only able to go
to other stores for an hour at a time.4§8]. Plaintiff also reported that he enjoys

camping, but Dr. Cerjan noted that thetlame he went was in Spring 2011d.].

U

Dr. Cerjan opined that, basedlwer behavioral observationsdresults of the tests shg
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conducted, Plaintiff’'s psychiatric symptomsl diot appear to be exaggerated. [R427].

Dr. Cerjan diagnosed Plaintiff with pa& disorder with agoraphobiad[]. She further

opined that

He seems capable of understandind @arrying out simple and complex
instructions given his 1Q score andspavork history. No problems with
concentration or pace were observistt. Miller appears capable of basic
social skills as he is able to gebiad) well with family members. Overall,
he appears capable of adaptingMark related stress, although he will
benefit from consistent mental healtbatment. He may perform best in
work environments requiring limiteeatact with others. If given funds
he is capable to handle his fund$ia own best interest since there was
no significant impairment noted in judgment.

[R428].

In November 2012, Dr. Branam complégMental Impairment Questionnaire.

[R432-34]. Dr. Branam noted that Plaintiffisost recent mental status examination

was in October 2012, during which Plaifit appearance and geral behavior were

abnormal as Plaintiff had psychomotor amyita with restlessness and overt anxiet

Plaintiff's affect and mood were markedipnormal as Plaintiff had intense anxiety

with dysfunction; Plaintiff had abnormdldught process and flow of mental activit

due to anxiety; and his recent and remo&mory were abnormal due to affective

dysphoria and anxiety. [R432-33]. Dr. Baam noted that Plaintiff was cooperativ

and compliant with treatment. [R433]. bigined that Plaintiff's ability to understand

-
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remember, and carry out simple instructions was abnormal; Plaintiff's ability to

with changes in the work setting wasrkedly abnormal; and Plaintiff's ability to

make simple work-related decisions wasi@mal. [R433-34]. Dr. Branam further

opined that it was highly likely that Plaifi would decompensater become unable

to function under stress. [R434].

In January 2013, Dr. Branam comiglé a Supplemental Questionnaire fo

determine Plaintiff’'s Residual Function@bpacity (‘RFC”). [R441-42]. In it, he
opined that Plaintiff would have markedsevere limitations in his ability to function
in the workplace. Ifl.]. Dr. Branam noted that &htiff has been cooperative an(
compliant with treatment, however “the quality of his psychiatric medical condi
continues to preclude his ability to pursaremaintain gainful employment.” [R442].

In December 2013, Dr. Branam wrote #ideexplaining that Plaintiff has beer
diagnosed with panic disorder with agphobia and generalized anxiety disordg
[R481]. Dr. Branam again notéahat Plaintiff has beetboperative and compliant with
his treatment. Ifl.]. Dr. Branam wrote that

Mr. Miller has continued to strugghith profound anxiety with frequent

daily episodes of panic with smnomic overactivity. He remains

agoraphobic and is frequently unabddeave his grandmother’s house,;
noting that he is fortunate to hakiss grandmother; otherwise he would
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be homeless due to his inability to pue or maintain gainful employment
due to his psychiatric medical conditions.

[d.].

C. Evidentiary Hearing Testimony

Plaintiff testified that he lives in\gan across the street from his grandmothey

house. [R36]. He testifieddhhe has a driver’'s license and is able to drive sh
distances. Ifl.]. He received unemployent benefits. [R38]The ALJ asked Plaintiff
if he checked the box on the unemploymentf®saying that he wsaeady, willing and
able to work, to which Plaintiff replieda&hhe did check the box because “it was eith
that or live on the streets.” [R39].

Plaintiff testified that he passeut due to his anxietyld.]. He reported seeing

Dr. Branam for his condition, initially oncen@aonth but at the time of the hearing, ong

every three months.Id.]. Plaintiff testified that it is hard for him to get down t

Dr. Branam’s office, so he calBlaintiff to check on him. Ifl.]. The ALJ asked

Plaintiff if Dr. Branam recommended coutisg, to which Plaintiff responded that he

only sees Dr. Branam as he is not good with crownts]. [

The ALJ stated that he was concertiet there was no attempt by Dr. Brana

to teach Plaintiff coping mechanismsi@ becoming symptomatic with anxiety.
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[R40, 41]. Plaintiff responded that Dr. Branam only instructed Plaintiff to t3
medicine and stay in his safe zone. [R49¢ testified that as long as he is taking h
medication, he is okay his safe zone. Id.]. Plaintiff described his safe zone 4
someplace he can be by himself. [R49]he ALJ then questioned Dr. Branam’
treatment procedures, suggesting that it eefeatist for Plaintiff to take medication]
and stay in his safe zone which seerwelde accepting the status quo without makir
an attempt to get bettend[]. Plaintiff responded that he tried to go out and do thin
such as traveling to Walmart, but whentadks in the door, his chest gets tight and |
starts to breathe heavy and hyperventilate. [R40-41].

The ALJ asked Plaintiff “[w]hen you see DBranaml], is that for a medication
check? Does he ask you how your medarati are working?” [R41]. Plaintiff
responded yes.Id.].

On examination by Plaintiff's attorneyPlaintiff testified that he calls
Dr. Branam'’s office about once a month andvoelld call him back. [R42]. Plaintiff

testified that during the phone conversatitinsy would talk about why he has feeling

of anxiety and Dr. Branam would tell him thed has agoraphobia, he needs to stay i

his safe zone and that it is hereditary. [R42].
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Plaintiff also testified that a typical day for him is sitting in his van, wat
squirrels and listen to the radio, but thiatvas hard for him to concentrate whe
listening to the radio. [R43-44]. He doest cook, clean or perform outdoor chore
[R44]. In the past two yearse had been to the gast&ia and the Dollar Store but his
symptoms start as soon as he leavik]. [He did not go to the grocery store. [R45

On reexamination by the ALJ, the Abdted that Plaintiff had an emergenc
room visit in which Plaintiff had a raplteartbeat, high blood pressure and high alcol
level. [R45]. Plaintiff testified that onahday, his grandmother did not have mond
to get the medication and hdsctor told him that the ndgcation has the same effec
as alcohol, so he tried that and once it waffehe became anxious. [R46]. Plaintif
testified that that was the only instanthat he ran out of medicationd.]. He stated
that he got the alcohol himself from the stone “ran in and gat and come back.”
[Id.]. He further testifiedhat he could afford thalcohol, which was about $5.0(
whereas his medication was about $85.00.].[

A vocational expert (“VE")described Plaintiff's work as a maintenand
mechanic as medium and skilled. [R48}: The VE testified that a hypothetica
person with Plaintiff's education and preus work experience with no exertiona

limitations and should not perform overheadrk, have no exposure to unprotects
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heights or dangerous machipgwas limited to simple, petitive tasks, with no direct

customer service, occasional contact wititworkers and supervisors, occasiongal

changes in work setting and proceduaes no fast-paced production environmer
could not perform Plaintiff's past work, bcould perform jobs as a warehouse worke
a night cleaner, and hand packager. [R48-49].

Using the previous hypothetical, the Aleplaced “occasional contact with co

workers and supervisors” to rare contatth co-workers and supervisors which the

ALJ specifically defined as 10 percent of tiherkday. [R49]. The VE testified that the

hypothetical person could still perform thewiously-mentioned jobs, however ther|
would be a 30 to 40% reduction in the number of jobs. [R49-50]. The VE fur
testified that if the hypothetical were anged to preclude any contact with other
there would be no jobs that would be available. [R50].
. ALJ'S FINDINGS

The ALJ made the following findings of fact and conclusions of law:

1. The claimant meets the insurgtdtus requirements of the Social
Security Act through December 31, 2016.

2. The claimant has nenhgaged in substantial gainful activity since

January 1, 2012, the amend#dged onset date (20 CFR 404.1571
et seq).
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The claimant has the following\va¥e impairments: panic disorder
with agoraphobia and right rotator cuff syndrome
(20 CFR 404.1520(c)).

The claimant does not have an impairment or combination of
impairments that meets or medicadlgjuals the severity of one of
the listed impairments in 20 CHRart 404, Subpart P, Appendix 1
(20 CFR 404.1520(d), 404.1525, and 404.1526).

After careful consideration dhe entire record, the undersigned
finds that the claimant has the residual functional capacity to
perform a full range of work atlaexertional levels but with the
following nonexertional limitabns: he cannot perform any
overhead work and must avoid all exposure to unprotected heights
and dangerous machinery. Additally he is limited to simple,
repetitive tasks with no direct coster service. He can only have
occasional contact with coworlseand supervisors and occasional
changes in the work setting/prateges. Lastly, he cannot work in

a fast-paced production environment.

The claimant is unable to mperm any past relevant work
(20 CFR 404.1565).

The claimant was born on Septen7, 1970 and was 41 years old,
which is defined as a younger inaiual age 18-49, on the alleged
disability onset date (20 CFR 404.1563).

12




AO 72A
(Rev.8/8
2)

10.

11.

[R14-20].

The claimant has at least a high school education and is able to
communicate in English (20 CFR 404.1564).

Transferability of job skills is not material to the determination of
disability because using the Medical-Vocational Rules as a
framework supports a finding thatetltlaimant is “not disabled,”
whether or not the claimant hiaansferable job skills (See SSR 82-
41 and 20 CFR Part 404, Subpart P, Appendix 2).

Considering the claimant’s agajucation, work experience, and
residual functional capacity, thereegobs that exist in significant
numbers in the national economy that the claimant can perform
(20 CFR 404.1569 and 404.1569(a)).

The claimant has not been undedisability, as defined in the
Social Security Act, from Januafly 2012 through the date of this
decision (20 CFR 404.1520(q)).

In support of the decision, the ALJ evated the Plaintiff's physical impairmen

under Listing 1.02. [R14]. The ALJ recoged that Plaintiff had been assessed w

rotator cuff syndrome and an x-ray from Redory 2011 revealed moderate subacrom

spurring and flattening of the greater tubégois the right shoulder. [R15]. The ALJ

noted that there was no indication of synmpsgain the left shoulder and no indicatio

that Plaintiff’s right shoulder condition resudtm an inability to perform fine and gros;

movements. The ALJ further noted thatiRtiff could sweep, vacuum, mop, prepar
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meals and drive. Therefore, the ALJ fodimat Plaintiff's right shoulder condition does$

not meet or equal Listing 1.02ld[].
The ALJ evaluated Plaintiff’'s mental impairments under Listing 12.06 4
analyzed the “paragraph B” criteriald]. The ALJ found that Plaintiff has mild

difficulties in activities of daily living aflaintiff reported in August 2012 that h¢

watches TV and prays during the day, andhbke to complete chores, prepare meals,

manage finances and pays bills, makecbases, drive, and can care for his oy
personal hygiene without any problems. The ALJ further noted that, at the hed
Plaintiff testified that he could makéat trips to the store. The ALJ found thg

Plaintiff has moderate difficulties in socfahctioning as Plaintiff's August 2012 repor

indicated that he had a good relationshighvhis wife. The ALJ also noted that

Plaintiff testified that he has discomfarhen outside of his “safe zone” and can ma
short trips to the store. The ALJ furtifeund that the record documents subjectiy
complaints of agoraphobia. With regard@tmcentration, persistence or pace, the A

found that Plaintiff has moderate difficukienoting that Plaintiff watches TV, car

prepare simple meals, manage finances, apiga. The ALJ further noted that at the

August 2012 consultative examination, Pldffgiconcentration wa.adequate and hig

memory was appropriateldf].
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In support of the RFC, the ALJ discudd&laintiff's testimony at the hearing in
which Plaintiff testified that he receivethemployment benefisnd certified that he
was ready and able to wor[R17]. The ALJ noted that PHaiff testified that he sees
a psychiatrist every three months but hasendad any counselind?laintiff testified
that he needs to stay in his safe zone, baiblis to make short trips to the store to buy

necessary items for himself or his grandmaothene ALJ further noted that, regarding

\L

an emergency room visit in 2013, Plaintifti#ed that he had run out of medication

his doctor told him that his medication wetklike alcohol, and he&ent to the store
and bought alcohol instead of medicine. eTALJ additionally noted that Plaintiff
testified that his discomfort arises ffinobeing outside his & zone and is not
necessarily related to being around peoplé.]. [

The ALJ found that Plaintiff was not ergly credible as Plaintiff certified that
he was able to work to receive unempl@benefits, Plaintiff bought alcohol instead
of medication, and treatment has beenimal with only medication checks originally
occurring monthly and now occurring every three monthis]. [The ALJ additionally
noted that Plaintiff's statements that hixiety is a result of beg outside of his safe

zone are inconsistent with his statents that he enjoys campindd.].
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In considering the medical evidence, the ALJ noted that Plaintiff had been

diagnosed with panic discedwith agoraphobia.ld.]. The ALJ noted that Plaintiff

reported associated sporadic dizzinbessyever objective testing showed no physical

cause for his vertigo/dizziness. ThusaiRliff sought psychiatric treatment with

Dr. Branam. The ALJ observed thdthaugh Dr. Branam prescribed Plaintiff

medication, Plaintiff did not attend angunseling sessions atigere have been no

psychiatric hospitalizations other than &gl 2013 emergency room visit. Thus, th

ALJ found that Plaintiff is capable of perfoing simple, repetitive tasks with no diregt
customer service and only occasionantact with coworkers and supervisors,

occasional changes in the work settprgtedures and no fast-paced production

environments. Ifl.].

D

Regarding Plaintiff's right shoulder, the ALJ noted that treatment was very

conservative with no significant findings &fray, no indication that Plaintiff sought
orthopedic treatment since the alleged ods#¢ despite a recommendation to do S
no injection therapy other than the oneatjon administered in February 2011, and |
physical therapy or surgical interventigiR17-18]. Thus, the ALJ found that Plaintiff
Is capable of performing work withinl &xertional capacities with no overhead wor

and no exposure to unprotected heights or dangerous machinery. [R18].
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The ALJ recognized that Dr. Brananopided several opinion statements, the
most recent being in December 20181.][ The December 2013 opinion stated thpat
Plaintiff had profound anxiety with frequetiily episodes of panic and agoraphobjia
and was unable to maintain gainful empl@nmh The ALJ noted that in August 2013,

Dr. Branam assessed Plaintiff with a G#dore of 40. In January 2013, Dr. Branam

UJ

opined that Plaintiff had marked andveee mental limitations stemming from his
conditions. In November 2012, Dr. Branaeported that Plaintiff was unable to
perform any work activity du his severe mentaboditions. The ALJ accorded little
weight to these opinions. The ALJ explartbat Dr. Branam’s treatment notes are
minimal and there is no indication thatunseling was provided or recommended, apd
Dr. Branam’s sole treatment method wastezldo prescribing medication. Moreover,

the ALJ noted that Dr. Branadecreased Plaintiff's visits from once per month to once

UJ

every three months, which is inconsisterthwlaintiff reports of increased complaint
and inconsistent with Dr. Branam’s conclusions. The ALJ additionally noted that there
have been no psychiatric hospitalizatiatiser than the April 2013 emergency room
visit where Plaintiff was intoxicated.Thus, the ALJ accorded little weight to

Dr. Branam’s opinion as it is inconsiatevith the longitudinal evidenceld[].

17




The ALJ accorded significant weight tmnsultative examiner Dr. Cerjan’s

August 2012 opinion. Dr. Cerjan concludbdt Plaintiff could understand and carr

<<

out simple and complex instructions, Hasic social skills, could get along well with
family members, and adaptork related stress. Dr. Cerjan noted that Plaintiff would
perform best in work environments reqagilimited contact witlothers and assigned
a GAF score of 65. The ALJ found that @erjan’s opinion was consistent with thg
lack of psychiatric hospitalizations, lack of counseling, and decreasing frequengy in
psychiatric treatment.ld.].
Finally, the ALJ gave some weight taetktate agency medical consultants wio
concluded that Plaintiff had no exemial limitations, but could never climb
ladders/ropes/scaffolds, occasionally dimamps/stairs, and frequently crawl; wags
limited in right overhead reaching; shouwdoid all exposure to hazards; and haye
limited interpersonal interactionld[].
IV. STANDARD FOR DETERMINING DISABILITY
An individual is considered disabled fourposes of disability benefits if he i$
unable to “engage in any substantialnfid activity by reason of any medically
determinable physical or mental impairmerttich can be expected to result in death

or which has lasted or can be expecteldhsd for a continuous period of not less than
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12 months.” 42 U.S.C. 88 423(d)(1)(AlL382c(a)(3)(A). The impairment of

impairments must result from anatomical, psychological, or physiological abnormalities

which are demonstrable by medically adeepclinical or laboratory diagnostig
techniques and must be of such sevdtigt the claimant is not only unable to d

previous work but cannot, considering aggcation, and worxperience, engage in

any other kind of substantial gainful wotkat exists in the national economy.

42 U.S.C. 88 423(d)(2)-(3), 1382c(a)(3)(B), (D).

The burden of proof in a Social Securitigability case is divided between th
claimant and the Commissiondihe claimant bears the primary burden of establish
the existence of a “disability” and theoe¢ entittement to disability benefits
See20 C.F.R. 88 404.1512(a), 416.912(a). The Commissioner uses a five
sequential process to determine whetherdlaimant has met the burden of provin
disability. See20 C.F.R. §§ 404.1520(a), 416.920@)ughty v. Apfe245 F.3d 1274,
1278 (11" Cir. 2001); Jones v. Apfel190 F.3d 1224, 1228 (11Cir. 1999).
The claimant must prove at step one thatis not undertakg substantial gainful
activity. See20 C.F.R. 88 404.1520(a)(9, 416.920(a)(4)(i). At step two, the

claimant must prove that he is sufferiingm a severe impairment or combination ¢

impairments that significantly limits his ability perform basic work-related activities,

19

(4%

ng

-stey

g

nf




AO 72A
(Rev.8/8
2)

See20 C.F.R. 88404.1520(a)(4)(ii), 416.920(a)(4) (A step three, if the impairment
meets one of the listed impairments in Apgi 1 to Subpart P d?art 404 (Listing of
Impairments), the claimant will be considdrdisabled without consideration of agf
education, and work experience. See20 C.F.R. 88 404.1520(a)(4)(iii),
416.920(a)(4)(iii). At step four, if the claimiis unable to prove the existence of
listed impairment, he must prove that mgpairment prevents performance of pa
relevant work.See20 C.F.R. 88 404.1520(a)(4)(iv), 416.9a8{{@)(iv). At step five,
the regulations direct the Commissiongr consider the claimant’s residug
functional capacity, age, education, and past work experiedeg¢gionine whether the
claimant can perform other workbesides pastrelevant work.
See20 C.F.R. 88 404.1520(a)(4)(v), 416.92)44)(v). The Commissioner mus
produce evidence that there is other work available in the national economy th
claimant has the capacity to perforboughty 245 F.3d at 1278 n.2. To be considerg¢
disabled, the claimant must prove an inability to perform the jobs that
Commissioner listsld.

If at any step in the sequence a clain@ant be found disabled or not disable
the sequential evaluation ceaseand further inquiry ends.

See20 C.F.R. 88404.1520(a)(4), 4280(a)(4). Despite theisting of burdens at step
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five, the overall burden rests on the claimamrtave that he is unabto engage in any
substantial gainful activity thaexists in the national economy. Doughty
245 F.3d at 1278 n.2Boyd v. Heckler 704 F.2d 1207, 1209 (11Cir. 1983),
superceded by statute on other groundgtbyJ.S.C. § 423(d)(5)s recognized in
Elam v. R.R. Ret. Bdd21 F.2d 1210, 1214 (Tir. 1991).
V. SCOPE OF JUDICIAL REVIEW

A limited scope of judicial review appliés a denial of Social Security benefit;
by the Commissioner. Judicial reviewtbe administrative decision addresses thr
guestions: (1) whether the proper legahdtads were applied; (2) whether there w

substantial evidence to support the finding&of; and (3) whether the findings of fac

resolved the crucial issueswWashington v. Astryes58 F. Supp. 2d 1287, 1296

(N.D. Ga. 2008)Fields v. Harris 498 F. Supp. 478, 488 (N.Ba. 1980) (Murphy, J.).
This Court may not decide the facts anew, reweigh the evidence, or substity
judgment for that of the CommissionebDyer v. Barnhart 395 F.3d 1206, 1210
(11" Cir. 2005). If substantial evidence supports the Commissioner’s factual find
and the Commissioner applies the propgalstandards, the Commissioner’s finding
are conclusiveLewis v. Callahan125 F.3d1436, 1439-40 (1Cir. 1997);Barnes v.

Sullivan 932 F.2d 1356, 1358 (1 Cir. 1991);Martin v. Sullivan 894 F.2d 1520, 1529
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(11™ Cir. 1990);Walker v. Bowen826 F.2d 996, 999 (Y1Cir. 1987) (per curiam);
Hillsman v. Bowen804 F.2d 1179, 1180 (1 Lir. 1986) (per curiamBloodsworth
v. Heckler 703 F.2d 1233, 1239 (4 LCir. 1983).

“Substantial evidence” means “moreath a scintilla, but less than @
preponderance.Bloodsworth 703 F.2d at 1239. It means such relevant evidencs
a reasonable mind might accept as adequate to support a conclusion and it
enough to justify a refusal to directvardict were the case before a juRichardson
v. Perales 402 U.S. 389, 401 (1971Millsman 804 F.2d at 1180Bloodsworth

703 F.2d at 1239. “In determining whettseibstantial evidence exists, [the Cour

f]

must view the record as a whole, taking into account evidence favorable as well a

unfavorable to the [Commissioner’s] decisioChester v. Bowerr92 F.2d 129, 131
(11™ Cir. 1986) (per curiam)Even where there is substantial evidence to the cont
of the ALJ’s findings, the ALJ decision will not be overturned where “there
substantially supportive evide®” of the ALJ's decision. Barron v. Sullivan
924 F.2d 227, 230 (¥Cir. 1991). In contrast, reviewi the ALJ’s application of legal
principles is plenary Foote v. Chater67 F.3d 1553, 1558 (11Cir. 1995);Walker;

826 F.2d at 999.
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VI. CLAIMS OF ERROR
Plaintiff raises three issues in this appeal: (1) the ALJ erred by substitutin
own opinion for that of the treating physio Dr. Branam, (2) the ALJ’s credibility

determination was erroneoas\d (3) the ALJ’'s RFC determnation is not supported by

substantial evidence as ti¢.J failed to impose mental limitations to account for

J his

Plaintiff agoraphobia. [Doc. 10 at 5]. The Court discusses each argument in tyrn.

A. Dr. Branam

1. Arguments of the Parties

Plaintiff first argues that, when the Alrejected the limitations set forth by

Dr. Branam because the ALJ did not beli®re Branam prescribed the appropriate

treatment, he substituted his own lay opinion for that of a treating specialist.

[Doc. 10 at 11]. Plaintiff argues that m&sasons for rejecting the limitations assess
by Dr. Branam are unsupported by substantial evidendd. Plaintiff contends that
Dr. Branam’s assessments are supporteti®yreatment notes, which consistentl

documented Plaintiff's panic episodasxiety and autonomic overactivityd[ at 13].

Plaintiff also argues that Dr. Cerjanopinion supports Dr. Branam’s findings.

[Id. at 15]. Plaintiff claims that Dr. Cerjan edtthat Plaintiff only wants to stay in his

safety zone, is usually okay home, but occasionally hpanic attacks at homeld[].
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Dr. Cerjan also noted that Plaintiff is onlyi@bo go to stores for an hour at a time and

found Plaintiff to be sincere in his presdita, consistent in his reporting, and hi

psychiatric symptoms did nogppear to be exaggeratedd.[at 15-16]. Plaintiff argues

(72}

that Dr. Cerjan agreed withr. Branam about Plaintiff's diagnosis and symptoms, hut

because she only saw him once and becaaséc disorder with agoraphobia i

variable, she found him less limited than Dr. Branald. dt 16].

Plaintiff argues that the ALJ’s reasoninthat Dr. Branam'’s treatment notes are

minimal, there was no indication thaiunseling was provided or recommended, t

UJ

sole treatment was to provide medicatiord the decrease in treatment is inconsistent

with Plaintiff's increasing problems and Branam’s conclusions — is not supported

by substantial evidence. Id[]. Plaintiff argues that there are twenty pages
handwritten mental health treatment ndi@sn Dr. Branam which detail Plaintiff's
symptoms, diagnoses, and treatment and cover in-office visits as well as num
telephone calls between Dr.d&ram to Plaintiff. Id.]. Thus, Plaintiff argues that the
ALJ’s assertion that Dr. Branam’s treatmeates are minimal is unsubstantiatdd.]|
Plaintiff also argues thaa|though Dr. Branam decreased the frequency of the off
visits, the treatment notes documented REscontinuing severe symptoms and tha

by August 2013, Plaintiff’'s agoraphobia hgatten worse and Dr. Branam assesse!
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GAF score of 40. Ifl. at 17-18]. Thus, Plaintiff gues the ALJ’s conclusion on this
point is refuted by the treatment notes that substantiated Plaintiff's dedtinat 18].

Plaintiff also submits that the ALJ overloak#he explanation for the decline in officq

\U

visits: that Plaintiff could not afforgjas money to go 64 miles from his home |n

Lovejoy, Georgia, to Macon, Georgvahere Dr. Branam’sféice is located. Id. at 18-

19]. Plaintiff further argues that the ALJ inserted his own medical opinion by stating

that Dr. Branam should have prescribedmtseling and hospitalization if Plaintiff was

as limited at Dr. Branam opinedld] at 19]. However, Plaintiff argues, Dr. Branam

—~+

is a treating specialist and is qualified taedtenine the best treatment for his patient.
[Id.]. Plaintiff argueghat, just as imdillsman, the ALJ impermissibly substituted his
own judgment for that of a medical expentd. [(citing Hillsman, 804 F.2d at 1182)].

In response, the Commissioner arguesd the ALJ appropriately noted that
Dr. Branam'’s treatment notes were miniraa they did not contain mental statys
findings or other objective indicia of futgning, but primarilyrecorded Plaintiff's
subjective history of complaints and nothing more. [Doc. 11 at 8 (citing [R412])].
Defendant further argues that many of tbeords are brief, handwritten, and wetfe
apparently conducted by phonéd. [at 9]. However, Defendant argues that, “[d]espite

the allegedly severe andhiitating nature of Plaintiff’'s impairment, Dr. Branam
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simply prescribed medications for Plaintiff’'s impairmentiti.]. Defendant further
notes that the ALJ observédiaat there was no evidence of counseling or referral
additional treatmentspnd no hospitalizationsld.]. Moreover, Defendant argues tha
the decrease in scheduled visits tenchthcate improvement in Plaintiff's condition
[Id. (citing Ellison v. Barnhart355 F.3d 1272, 1275-76 (1 Cir. 2003))].

Defendant further argues that Dr. Baamis opinions were not well-supported b

medically acceptable clinical and labamgt diagnostic techniques and were nq

consistent with the other substantialidence in the case record, thus the Al

appropriately declined to afford them controlling weightid. [at 10, 12 (citing
20 C.F.R. 8404.1527(c)(prawford v. Comm’r of Soc. Se863 F.3d 1155, 1159-60
(11™ Cir. 2004); Phillips v. Barnhart 357 F.3d 1232, 1240-41 (1. LCir. 2004))].

Moreover, Defendant argues that Dr. Brarsoonservative and routine treatment
Plaintiff, as noted by the ALJ, also undermines his opinitzh.af 12 (citing 20 C.F.R.
8 404.1527(c)(2)(i)Crawford 363 F.3d at 1159-6®hillips, 357 F.3d at 1240-41;
Wolfe v. Chater86 F.3d 1072, 1078 (Tir. 1996))]. Defendant submits that the AL
rightfully gave greater weight to the opn of Dr. Cerjan because she document
objective findings that supported her opinamd her opinion wasonisistent with the

conservative treatment of recordd.[at 13-14].
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In reply to Defendant’s argument tHat. Branam’s treatment records did ng

include mental status findings or other indicia of functioning, Plaintiff argues t

Dr. Branam'’s notes show that he conducetedental status examination during the in-

office visits. [Doc. 12 at 1 (citing [R411, 4471-75])]. Plaintiff argues that treatment

notes in January through August 2013 specifically include a section entitled “mental

status examination” and Dr. Branam made findings accordingdly.af 2-3]. Thus,

Plaintiff argues, Defendant’s argument tBat Branam did not conduct mental staty

S

examinations, did not document psychiatric signs, and only reported subjective

complaints is false.ld. at 3]. Plaintiff further argues that Defendant’s suggestion that

Dr. Branam’s opinions were conclusory is@incorrect as thieeatment notes clearly

documented Plaintiff's worsening mentalith condition, including GAF scores of 40

in 2013. [d. at 3-4]. Plaintiff also reiterateddwrguments that DBranam'’s treatment

notes were not minimal and that the Adubstituted his own medical opinion for that

of the treating physicianld. at 4-5]. Plaintiff argues that the cases cited by Defend
are distinguishable because bd@hawford and Phillips involved plaintiffs with
physical impairments and the treating physicians opinions were inconsistent with

own treatment notes. Id. at 5-6 (citingCrawford 363 F.3d at 1159Phillips,

ant

theil

357 F.3d at 1240)]. Plaintiff argues that here, Dr. Branam’s treatment notes support th
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limitations assessed and there is nothing in the notes that contradicts the limitation

found. [d. at 6]. Plaintiff additionally arguehkat relying on the report of Dr. Cerjan
a one-time examiner, does not constitgtéstantial evidence, especially whe
contradicted by the evaluatiofthe treating physicianld. at 7]. Plaintiff argues that
Defendant’s argument that deferenc®to Cerjan’s opinion was warranted becauy
she documented objective findings ignores that Dr. Branam also documented ob
findings. |d. at 7-8].
2. Discussion

While the Court finds that the ALJ provided reasons for rejecting Dr. Brang
medical source statements, the Court Sitidlat these reasons are not supported
substantial evidence. The ALJ providedefireasons for assigning little weight t
Dr. Branam’s opinions: 1) Dr. Branamtseatment notes arminimal with only
medication checks; 2) Dr. Branam’s sole treatment method was prescribing medig
and there is no indication that counsgliwas provided or recommended; 3) th
decrease in treatment fromaaa month to once every three months is inconsist

with Plaintiff's reports of increasing comjatés and inconsistent with the conclusion

provided by Dr. Branam; 4) there have beerpsychiatric hospitalizations other than

the April 2013 emergency room visit in whi®laintiff was intoxicated; and 5) the
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opinions are inconsistent with the longlinal evidence of record. [R17, 18].

First, as noted by Plaintiff, the treatmetes are not minimal as there are ov
20 pages of handwritten notes written peidly by Dr. Branam spanning April 2012
to August 2013. [SeeR409-17, 432-44, 460-480]. Thecord reflects very detailed
notes provided in 2012 on the dates of April ¥y 8, May 24, Jun28, July 16, and
August 15; and in 2013 on the dates of Jayndd, May 7, and\ugust 6. [R410-12,
436-37,461-64, 471-75, 477-78]. As noted Al J, Dr. Branam saw Plaintiff onceg
a month until January 2013 when Dr. Brandecreased the frequency of the visits
once every three months. [R18, 464]. Huere the record redicts that Dr. Branam
personally spoke with Plaintiff over éhphone concerning his issues in betwe
appointments. [R468-70]. More importatihe ALJ failed to discuss one of thg
asserted reasons for the decrease of in-office appointments. Plaintiff testified 1
was difficult for him to get to Dr. Branam’s office more than 60 miles from his hol

necessitating phone calls instead. [R39]. fHwerd further shows that Plaintiff hag

financial difficulties with traveling to Dr. Bmam'’s office due to not affording gas and

his van was repossessed, leaving him without transportation. [R468, 471, 472]

4 While most of Dr. Branam’s handwritten notes are illegible, the ALJ ¢

not cite this as a basis to discredit Dr. Branam’s opinions.
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ALJ failed to discuss these articulated mrasfor the decrease in visits, and inste
concluded that the decrease in visits meaatt Bhaintiff is not as limited as stated b

Dr. Branam. This was error.

This is not the only instance in whithe ALJ determined that Dr. Branam’s

course of treatment was inconsistent with his opinions. The ALJ further found
Dr. Branam’s sole treatment method wassgribing medication and Dr. Branam di
not recommend that Plaintiff attend counselifRlL8]. The Court agrees with Plaintifi
that the ALJ improperly substituted his oVay person opinion. It is improper for ar
ALJ to substitute his own judgment for that of a medical expgéraham v. Bowen
786 F.2d 1113, 1115 (T1Cir. 1986);Freeman v. Schweike681 F.2d 727, 731
(11™ Cir. 1982); Marbury v. Sullivan 957 F.2d 837, 840-841 (11Cir. 1992)
(Johnson, J., concurring) (“An ALJ sitting ashearing officer abuses his discretig
when he substitutes his own uninformed medical evaluations for those of a claimn
treating physicians.”)see also Myles v. Astrug82 F.3d 672, 677-78{TTCir. 2009)
(holding that the ALJ impermissibly “pfad doctor” when he reached his ow
independent medical conclosiin finding that Plaintiff was not disabled because
doctor prescribed insulinMeece v. Barnhas#92 Fed. Appx. 456, 465 (€ir. Aug.

8, 2006) (“[An] ALJ may not substitute his own medical judgment for that of
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treating physician where the opinion of the treating physician is supported by the

medical evidence.”}Hobbs v. Astrugs27 F. Supp. 2d 719, 729 (W.D. La. 2009) (“An

ALJ does not have the medical expertiseufostitute his opinion as to the nature of

claimant’s medical complaints for the supjeorand unrefuted diagnosis of the treating

physician, particularly one ko is a specialist.”) (citingFrank v. Barnhart
326 F.3d 618 (5Cir. 2003)).

Here, the ALJ does not cite to anyidance providing that counseling is th
mandated or even the preferred treatnmethod for a severe impairment of pan
disorder with agoraphobia. Nor does theJAlite to any other medical opinion in th
record recommending that Plaintiff woubénefit from counseling or prescribing i
treatment method different than Dr. Branam'Bhis is all the more critical becaus
Dr. Branam is not only Plaintiff's treatinghysician, but is a sgialist in psychiatry

who was specifically referred by Plaintifffgimary care doctor. [R313]. Here, th

ALJ merely disagrees with the treatmentlinogl of a specialist and interject what he

believes to be the proper treatment meth8de Myles582 F.3d at 677-78 (holding
that the ALJ impermissiblyplayed doctor” when heeached his own independer
medical conclusion in finding that Plaintiff was not disabled because no dc

prescribed insulin); Meece 192 Fed. Appx. at 465 (“While the ALJ may hav
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prescribed different pain medication thidwat prescribed by Plaintiff’'s doctors, this

decision is beyond the expertise of the Abd & not a legitimate basis for an advers

credibility determination.”);Halsell v. Astrug 357 Fed. Appx. 717, 722 "{TCir.
Dec. 18, 2009) (“[l]t is not apparent thidle treatment the ALJ expected Halsell {
pursue would have resolved her problemd failure to pursue ineffective treatmer
cannot be a sound basis for the ALJ’s adwersdibility finding.”) (internal quotations,
citations, and punctuation omitte@uchholtz v. Barnhast98 Fed. Appx. 540, 545
(7" Cir. May 12, 2004) (“[T]he ALJ improperiplayed doctor when he listed a host (
possible treatments, including use of a TEN&, biofeedback, additional surgery,
visit to a pain clinic, and continued phgal therapy among otherthat he believed
Buchholtz would have pursued his pain was disabling.”)Bennett v. Barnhayt
288 F. Supp. 2d 1246, 1251 (N.D. Ala. 2003 dfng that the ALJ played doctor in
finding that the plaintiff could not be suffag from disabling pain in part because the
was no recommendation for surgery in the record).

Similarly, the ALJ’s rejection of Dr. Branam’s opinions on the basis that th

> The Court also notes that if the ALJ had doubts regarding Dr. Brang
treatment methods, rather than coming up with his own medical conclusiong
regulations allow for the ALJ to rentact Dr. Branam for clarification.
See20 C.F.R. §404.1520b. This suggestion axan made by Plaintiff at the hearing
to which the ALJ erroneoushgplied, “Sorry, that's wagut of my office.” [R55-56].
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is a lack of psychiatric hospitalizationsaiso not a valid reason to reject the opinion
See Boiles v. Barnhar895 F.3d 421, 425 {7Cir. 2005) (finding that the ALJ

improperly relied on the lack of emergenopm visits as a basis that the claimant

seizures were not frequent enough to Qeat in severity to a listed impairment);

Bennett288 F. Supp. 2d at 1251 (“To suggest itnly one emergency room visit du
to pain means the plaintiff's complaintspain should not be credited shows the ALJ
utter lack of fairness”).

The ALJ further reasoned that Dr. Branam’s opinions were not consistent
the longitudinal evidence of record. [R18Jo the extent #i the ALJ found that
Dr. Branam’s opinions are inconsisteritiwhis own treatment notes, the ALJ did ng
discuss any treatment notes, other thand@#tent referenceabove, and thus did not
point out how those notes were inconsisteth his opinions. Defendant argues th;

Dr. Branam did not rely on objective findingsuch as mental status examination

unlike Dr. Cerjan. [Doc. 11 at 8, 12-13]. Wever, Dr. Branam'’s treatment notes date

January 14, 2013, May 2013, and August 6, 2013 specifically note findings up

mental status examination. [R461-64Yloreover, the ALJ noted that Dr. Branan

assessed Plaintiff with a GAF score of #ys demonstrating an objective finding.

[R18]. As a result, the ALJ’s assertitmat Dr. Branam only conducted medicatio
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checks is erroneous.

To the extent that the ALJ found that Branam’s opinion was inconsistent with

other medical evidence indlrecord, the Court observes that the only other med

cal

evidence relating to Plaintiff's mental impairment is the August 2012 consultdtive

examination of Dr. Cerjan. [R423-29]. Asted by Dr. Cerjan, her examination was

a one-time assessment lasting aboub twours and included the records from

Dr. Branam from April 2012 to July 2012[R423]. Dr. Cerjan indicated that

Dr. Branam’s notes were difficult to read, theat she could make out that Plaintiff was

diagnosed with panic discedwith agoraphobia.ld.]. Dr. Cerjan opined that, based

on her behavioral observatiomsd results of the testshe conducted, Plaintiff's

psychiatric symptoms did not appear todxaggerated and diagnosed Plaintiff with

panic disorder with agorapbia. [R427]. Dr. Cerjan further opined that Plainti

appeared capable of understanding and raymut simple and complex instruction

with no problems in concentration oage. [R428]. Dr. Cerjan also opined that

Plaintiff appeared cable of basic social skills as he got along well with his fam

members, but would perform best in arltvenvironment that required limited contac

with others, and that he appeared capab&apting to work related stress, although

he would benefit from consistent mental health treatmeédi]. |
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The regulations provide thatore weight is to bgiven to a treating physician
than a non-treating physician. 20 C.F8R10.1527(c)(2) (“Genellg, we give more
weight to opinions from your treating sourcsisice these sources are likely to be the

medical professionals most able to powvia detailed, longitudinal picture of you

=

medical impairment(s) and may bring a unigeespective to theedical evidence that

cannot be obtained from the objective medical findings alone or from reports of

individual examinations, such as consultatéxaminations or brief hospitalizations”).
With the exception of the final opinion on Plaintiff's limitations, Dr. Cerjan’s findings

are consistent with the findings of Dr. Bean. The Court further notes that Dr. Cerjgn

did not have the benefit of Dr. Branam’s later treatment notes and opiniors as

Dr. Cerjan’s examination was conducteddungust 2012, before Dr. Branam’s initia
November 2012 opinion.
As a result, the ALJ’s assigning little igat to Dr. Branam’s opinion is not
supported by substantial evidence.
B. Credibility
1. Arguments of the Parties
Plaintiff argues that the ALJ’s reasonsfiading that Plaintiff is not credible —

that Plaintiff certified that he was ablewmrk to obtain unemployment benefits, his
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treatment was minimal and lacked cournsglihis scheduled visits with Dr. Branam
were reduced from once a momdlonce every three monthsdathe fact that Plaintiff
enjoyed camping was inconsistent with negdio stay in his safety zone — are npt

supported by substantial evidence. [Doc. 1234t Plaintiff argues that when the ALJ

asked him at the hearing about checking the box on the unemployment forms statin

that he was ready, willing, and able to wd?kaintiff testified that it was either that or
live on the streets.Id.]. Plaintiff argues that receipf unemployment benefits does
not mean that a claimant is able to workld. [(citing Roberts v. Callahan

971 F. Supp. 498, 501-02 (D.N.M. 199Rjjey v. Heckler585 F. Supp. 278, 285

(S.D. Ohio 1984))]. Regarding the ALJ’'s reason that Plaintiff did not receive

counseling, Plaintiff reitetad his arguments that the ALJ inserted his own medical
judgment here in place of that of the treating physiciaidl. gt 24]. Moreover,
Dr. Branam repeatedly indieat that Plaintiff was coopenae and compliant with his
treatment. Id.]. Plaintiff argues that there is pgidence that talk therapy would have

alleviated Plaintiff's panic disorder witigoraphobia and that “[t]he ‘mere possibilit

-

of treatment that would improve the plaif's condition is not sufficient to support a
denial of benefits.” ” Id. (quotingHaag v. Barnhart333 F. Supp. 2d 1210 (N.D. Ala

2004))]. To the ALJ’'s reason thataitiff bought alcohol instead of buying

36




medication, Plaintiff argues that the Al not mention that when asked why he
didn’t buy the medication, Plaintiff told ¢hALJ that the medication cost $85 and that
neither he nor his grandmother had the moneg. gt 25 (citing [R17])]. Plaintiff
argues that because his doctor told him that alcohol has the same effect as h

medication, he bought alcohol becausé&@ only enough money to buy that and thiat

\U

was the only time he ravut of medication. Ifl.]. Further, Plaintiff argues that ther¢
was no reason to discredit Plaintiff's limitatis because he enjoys camping as Plaintiff
reported that the last time he went campuag Spring 2011, befoRaintiff's alleged
onset date. Ifl. (citing [R425])].

In response, Defendant argugat “[t]he receipt oinemployment benefits is a

factor that weighs againgie credibility of a claimant.” [Doc. 11 at 15-16 (citing

L

Johnson v. Chated 08 F.3d 178, 180-81{&ir. 1997);:Workman v. Comm’r of Soc
Sec, 105 Fed. Appx. 794, 801-802Gir. July 29, 2004)Estelle v. AstrugNo. 2:11-
CV-337-FtM-99SPC, 2012 WL 4369296, *20 (M.D. Fla. July 31, 2012))].

In reply, Plaintiff argues that the ALJilied to consider Plaintiff’'s reasons for
accepting unemployment benefits which iattlhhe would be homeless without if.

[Doc. 12 at 9-10]. Plaintiff further reiteratdis arguments that the ALJ’s implicatiof

that Plaintiff is not credible becausedid not receive counseling is not a reasonable
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conclusion and there is no evidence that Plaintiff went camping after his alleged
date. [d. at 10]. Thus, Plaintiff argues thaetALJ failed to provide sufficient reason:
for not finding Plaintiff to be credible.Id.].
2. Discussion

The ALJ provided four reasons for findiRdgintiff not to be entirely credible:
1) Plaintiff reported that his ready and able to work tdtain unemployment benefits
2) Plaintiff bought alcohol instead of medication when his medication ran
3) Plaintiff's report that he enjoys campingnsonsistent with his statements that K
has anxiety being outside of his safe zosmed 4) treatment in this case has be
minimal with only medication checks which originally occurred monthly, but n
occur every three months. [R17].

As discussed above, the Court fintlsat the ALJ's reasons regarding
Dr. Branam’s treatment methods are ngiorted by substantial evidence. Thus, ¢
remand, the ALJ should reconsider the medical evidence before assigning wei
Plaintiff’'s credibility.

The Court also concludes that Pldifgireport that he enjoys camping is ng
inconsistent with his testimony that he caryathy in his safe zone, because the rec

shows that Plaintiff had not been campsmygce Spring 2011, befe the alleged onset
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date. [R425].

Further, the ALJ found that Plaintifiought alcohol instead of medication, bt
failed to discuss the reasons behind it. [RTHe ALJ noted that Plaintiff testified tha
Plaintiff ran out of medication and Dr. Branam told him that his medication works

alcohol. [d.]. While the ALJ concluded th&taintiff simply bought alcohol instead

of his medication, the ALJ failed to discuss tR&tintiff testified that neither he nor his

grandmother had the money to buy the roatilbn which cost $85, but Plaintiff did
have the funds to buy the alcohol to temporarily alleviate his symptoms. [R
Plaintiff further testified that that was the only time he ran out of medicatidr. [
Further, even assuming that receiptioémployment benefits (for which ability
to work is a precondition) is a factthat weighs against credibility, the Cour
nonetheless finds that substantialidewce does not support the ALJ'S overs
credibility determinationSee Himes v. Comm’r of Soc. $B885 Fed. Appx. 758, 767
(11™ Cir. Sept. 26, 2014) (finding that the ALJ erred in making the credibi
determination that plaintiff was not cretiibncluding the ALJ’s proffered reason tha
he received unemployment benefits, thusesenting that he was able to work).
Finally, on remand, the ALJ should corei@vidence that is both supportive an

not supportive of a finding of disability. khoing so, the ALJ must not cherry-picl
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evidence, but also discuss Plaintiff's reasieaxplanations. For example, while th

ALJ relied upon Dr. Cerjan’s report in Augu12 that Plaintiff had only moderate

difficulties in social functioning in parbecause Plaintiff reported having a gog

relationship with his wife, [R5], the ALJ failed to acknowleddleat Plaintiff testified

that his wife left him. [R43]. Thuspon remand, a new credibility determination mu
be made.
C. RFC

1. Arguments of the Parties

Plaintiff argues that the ALJ's RF@etermination faild to include any

limitations related to Plaintiff's panic attaxlor inability to leave his safe zone for

longer than an hour. [Doc. 10 at 20, 21]. Plaintiff argues that because the ALJ{

that Plaintiff had a severe impairmentpanic disorder with agoraphobia, the RF

should have included limitations accordinglyd.[at 21]. Plaintiff contends that the

ALJ did not account for how frequently thenpaattacks occur, how long they last, @
whether there are residuals after Plaintiff's panic attadkls.af 21-22].

Defendant argues in response tha &LJ's RFC determination accurately
accounts for his limitations and is suppotbgdDr. Cerjan’s opinion and other evidenc

in the record. [Doc. 11 at 14]. Defendantes that the ALJ found that Plaintiff ha
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minimal treatment, there was only one emergency room visit in which Plaintiff
intoxicated, and Dr. Cerjan noted thatitael a good relationshipith his wife and he
maintained adequate eye contadth no unusual behaviors.Id[ at 14-15]. Thus,
Defendant argues, the ALJ reasonably accomtedd@laintiff's disorder in the RFC.
[Id. at 15].

In reply, Plaintiff argues that Defendagnhored Plaintiff’'s argument that the
ALJ did not account for the impact of Plaifis panic attacks on his ability to perform
or maintain work activity. [Doc. 12 at 9]. Plaintiff claims that basing the RFC u
Dr. Cerjan’s opinion was error because that opinion fails to address the issy
frequency, length, or residisaof the panic attacks upon Plaintiff’'s ability to perforr
work activity. [d.].

2. Discussion

Because substantial evidence does not support the ALJ's credik
determination or the weight given to Branam’s opinion, the Court concludes thg
upon remand, a new RFC should be formed after reweighing the opinion o
Dr. Branam and making a new credibility determination.
VIl. CONCLUSION

For all of the reasons above, the CARBVERSES the final decision of the
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Commissioner anBEMANDS the case for further proceedings consistent with thi
Order and Opinion.
The Clerk isDIRECTED to enter final judgment in Plaintiff's favor.

IT IS SO ORDERED and DIRECTED, this the 22nd day of September, 2015b.

/f\/

ALAN J. BAVERMA!
UNITED STATES MAGISTRATE JUDGE
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