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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

STEVEN GRAY,
Plaintiff,
V. ; CIVIL ACTION FILE NO.
1:14-cv-01600-AJB
CAROLYN W. COLVIN,
Acting Commissioner,
Social Security Administration

Defendant.

ORDER AND OPINION

Plaintiff Steven Gray (“Riintiff”) brought this action pursuant to sections 205(
and 1631(c)(3) of the Social SecuritytAd2 U.S.C. 88 405(g), 1383(c)(3), to obtai
judicial review of the final decision ahe Commissioner of the Social Securit
Administration (“the Commissioner”) denyingshapplication for Disability Insurance
Benefits (“DIB”) and Supplemental Securltycome Benefits (“SSI”) under the Socig

Security Act? For the reasons below, the undersigRElVERSESthe final decision

! The parties have consented to the exercise of jurisdiction by

undersigned pursuant to 28 U.S.C. § 636(c)Rni@ 73 of the Federal Rules of Civi
Procedure. eeDkt. Entries dated 10/22/14 & 10/24/14). Therefore, this Or(
constitutes a final Order of the Court.

2 Title 1l of the Social Security Act prides for federal Disability Insurance

Benefits. 42 U.S.C. 8§ 40%&t seq Title XVI of the Social Security Act,
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of the CommissioneAND REMANDS the case to the Commissioner for furthé
proceedings consistent with this order and opinion.
l. PROCEDURAL HISTORY

Plaintiff filed applications for DIBand SSI on Februar¥2, 2010, alleging
disability commencing on December 30, 20[Record (hereinafter “R”) 14, 129-42].
Plaintiff's applications were deead initially and on reconsideration
[SeeR77-85, 90-95]. Plaintiff then requesi@tiearing before alsdministrative Law
Judge (“ALJ”). [R98-104]. An evidentia hearing was held on June 21, 201
[R28-76]. The ALJ issued a decision on September 12, 2012, denying Plain
application on the ground that he hadlme¢n under a “disability” at any time throug

the date of the decision. [R11-27]. Ptdfrsought review by the Appeals Council, an

42 U.S.C. § 138%kt seq, provides for Supplemental Security Income Benefits for {
disabled. Title XVI claims are not tied the attainment of a particular period @
insurance disability.Baxter v. Schweikeb38 F. Supp. 343, 350 (N.D. Ga. 1982
Otherwise, the relevantdaand regulations governingeliletermination of disability
under a claim for DIB are ndgridentical to those governing the determination und
a claim for SSIWind v. Barnhart133 Fed. Appx684, 690 n.4 (1.Cir. June 2, 2005)
(citing McDaniel v. Bowey800 F.2d 1026, 1031 n.4 (1Cir. 1986)). In general, the
legal standards to be applied are the sagardless of whether a claimant seeks DI
to establish a “period of disability,” or tecover SSlI, although different statutes ai
regulations apply to each type of claifee42 U.S.C. § 1383(c)(3) (establishing tha
the judicial provisions of 42 U.S.C. 8§ 405@k fully applicable to claims for SSI)
Therefore, to the extent thidte Court cites to SSI cassstutes, or regulations, they
are equally applicable to Pl4iif's DIB claims, and vice versa.
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the Appeals Council denied Plaintiff’'songest for review on March 28, 2014, making
the ALJ’s decision the final decision of the Commissioner. [R2-8].
Plaintiff then initiated his lawsuit ithis Court on May 272014, seeking review

of the Commissioner’s decisionSgeDoc. 1]. The answer and transcript were filed

U

on September 17, 2014SdeDocs. 6, 7]. On October 22, 2014, Plaintiff filed a brig

in support of his petition for review dfie Commissioner’s desibn, [Doc 10]; on

November 26, 2014, the Commissioner filed a response in support of the degision

[Doc. 13F; and on December 10, 2014, Plaintiff filais reply brief in support of his
petition for review, [Doc. 14]. The Couneard oral arguments on August 25, 2015.
[SeeDoc. 18]. The matter is now befdhe Court upon the administrative record, the
parties’ pleadings, the parties’ briefsydathe parties’ orahrguments, and it is

accordingly ripe for review pursuant to 42 U.S.C. 88 405(g) and 1383(c)(3).
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3 Pursuant to a consent order entiesa November 21, 2014, [Doc. 12], th
Commissioner’s response brief was timely filed.
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Il.  STATEMENT OF FACTS *

A. Background

Plaintiff was forty-two years old on Sephber 12, 2012, the date of the ALJ’s

decision. [R23, 164]. Heas a General Educationahi@dopment (“GED”) credential,

[R169], and past relevant work as a conura cleaner, rental car driver, and o

attendant, [R73]. Plaintiff aliges that he has been unablpédform substantial gainful

activity since December 30, 2009, due t@écalluses on his right foot, whiplash

mental illness, and mental retardation. [R16, 168].
B. Lay Testimony

1. Plaintiff

Plaintiff stated that he suffers fromlicges on the bottom of his right foot angd

that the calluses limit his ability to be on his feet, so that he can stand and walk only

about four or five hours at the most. 5[}. He reported thahe pain had become

worse over time. [R53].

Plaintiff testified that he had beenilg in an apartment by himself since about

2008. [R53]. He said that he followegosts on and off and could read a newspag

4 In general, the records referencedhis section are those deemed by tk
parties to be relevant to this apped&deé¢Docs. 10, 13, 14].
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well enough to understand what happened during a game. [R53-55]. He also
that he would visit the library, where he checked out movies and looked a
newspaper and National Ggraphic. [R56-57].

Plaintiff explained that in his job dring rental cars from one location to anothe

he did not use maps or written instructidng, instead had to follow another driver the

first time he went to a new location. [R46-47].
2. Plaintiff's Mother

Plaintiff’'s mother testified that Plaifithad learning disabilities but that she wa
not sure whether he had been in “Special EBB0]. She stated that Plaintiff was abl
to read and understand simple things innéespaper. [R64]. She also indicated th
Plaintiff had trouble working because uld socialize or would take teasing
seriously and feel picked on and alscéuse he had multiple calluses on his fo
[R63, 66]. She testified that he needetpltetermining what is important (such a
attending the hearing before the ALJ) amould remember things if he wrote then
down. [R66]. She statedahhe had trouble with comprehension and that although
could follow simple instructions, “you will v& to constantly check back with him.’

[R67].
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Plaintiff’'s mother reported that Plaiff lived with her continuously until 2004,
when she got married. [R59]. She reported #tfirst, he had lived in rooming house
but that she had since found him an apartmeiich is less expensive and allows les
opportunity for people to take advantage diRtff. [R59, 61]. She stated that hg

lives by himself but that she goes by atgcks on him about three days a week

make sure he is wearing proper clothikgeping his apartment clean, and following

treatment prescribed for his foot. [R59, ®bf She indicated that she pays his rent

and utilities because Plaintiff does not fullyderstand the importance of paying ther
[R59, 61].

She indicated that others would takleantage of Plaintiff by taking his food ang
underpaying him for work. [R61-62]. She ateported that Platiif had been tricked

into paying $2,000 he had received in a pead-injury settlement for a car that ha

been totaled and could not be registeredrmen. [R63-64]. Iatead, he rides the bus

to work or will be picked up. [R68]. $lstated that although Plaintiff does work, s}
did not think that he evenade enough money to do thiridge pay rent or other bills.

[R69].
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C. Administrative Records
In an undated work history reportaiitiff stated that from 2000 through 2005

he worked in a warehouse, six hours per day, three days per week, earning $7

hour; from 2005 through 2006, he workediigh a temporary employment agency as

a driver, six hours per day, three dags week, earning $7.@er hour; and from 2009

through the date of the report, he workeda driver for an automotive dealer, five

hours per day, two days per week, eagr$620.00 per dayfR177-78, 180, 182, 206-
09]. Earnings records show that Plaintiff earned at least $550 per year from 1¢
2008, meeting the standard for “subsi@mgainful activity” in 1993 ($6,698.53), 1995
($8,954.65), and 1998 ($6,920.70), but earningthess$4,000 in fourteen of the othe

years. [R161].

In an adult function repodated March 24, 2010, Plaintiff reported that he live

on his own in an apartment and that on adgbilay, he gets up the morning, takes

00p

87 t

174
o

a shower, takes a lunch to work, works vathers on the job, comes home, eats dinnger,

and plans for the next day. [R194]. Heetithat he has no praph with his personal
care but needs reminders to take car@aySonal needs argtooming and to take
medicine. [R195-96]. He reported thatdieans and makes household repairs withc

help or encouragement. [R196]. He almticated that he does not drive because
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does not have a car and thed instead takes public transportation. [R197]. |

reported that he can count change but capapbills, handle a savings account, or u

a checkbook because he does not have a[RIO7]. He stated that he likes to read

and does so on a daily basis. [R198]. He also reported spending time with oth
work and at church and indicated thage¢s along with othergery well. [R198-99].

D.  School Records

A school report dated Decemlde2, 1979, when Plaintiff was nine years old ar
in the fourth grade, indicatéisat at that time, Plaintiff'eeading level was at grade 1.9
his spelling level was at gra@et, and his math level wasgrade 1.8. [R286]. It was
noted that Plaintiff had recezd “Title I” reading and matbkervices and that the schod
had also tried small groups and sending Bféisparents extra materials so that the

could help Plaintiff develop necessary skills. [R286].

On February 25, 1980, Mary V. Guirn, Resource Psychologist, evaluate

Plaintiff for “apparent learning problems[R285]. 1Q testing revealed a verbal I(

of 77, a performance 1Q of 93, and a full-gecH) of 84, with reading at the 3.6 grade

level and arithmetic at the 3g@ade level. [R285]. The report states that Plaintiff h

difficulty with language com@hension and auditory memory. [R285]. Plaintiff

showed “fairly good problem-solving skills with some performance materials but
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others,” “[d]id best wheme merely had to copy,” anmkrformed worst when he hac
to organize information independently. 285]. It was notedhat Plaintiff had

relatively strong visual-motor perceptuglills, good fine-motor control, and cleal
speech articulation but that his thinking wexstremely concrete, with almost no ability
to relate one isolated thing or event wattother in order to form an overall concej

which would help him understd and organize” and that this inability to understa

affected his emotional maturity and madsfiicult for him to remember things he was

told. [R285]. It was recommended that Plaintiff undergo further evaluation
memory, comprehension, written expressieagding, and math, in order to determin]
the appropriateness of placement in learning-disabled classes. [R285].

Minutes from an in-school meeting taking place on April 2, 1980, indicate
Plaintiff was performing below expectatis in the classroom. [R262]. It wa
recommended that Plaintiff receive learnoligability resources, and an individualize
education plan (“IEP”) was to mmpleted in two weeks. [R262].

Areport entitled Review of Evaluation Datiated April 14, 1980, indicates tha
Plaintiff had moderate learning disabiliteasd his performance was considered “belq
average,” but he was not considered to betally retarded. [R275]. It was noted thg

there was a severe dispaemcy between Plaintiff's intellectual ability and hi
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achievement in the areas of oral and wniggpression, basic reading, math reasonir
and reading comprehension. [R277].

Minutes from a school meeting held ondary 18, 1983, indicate that Plaintiff’s
teachers were of the opinion that heswianctioning below grade level (six) o
comprehension and skills. [R279]. It was also noted that Plaintiff was having s
difficulty with spelling but that his teachfslt he could do better ife studied. [R279].
One teacher said that she felt Plaintiff ebdbd seventh grade work, but that he did n
because he did not complete work, andvas therefore functioning at a fifth-grads
level. [R279]. Two of his teachers statedttRlaintiff needed to be pushed constant
to perform and that he could use all thedp he could get. [R279]. The teache
recommended that Plaintiff continue to participate in the school’s program for leart
disabled students. [R281]. Plaintiffrmother stated, however, that she saw
improvement and wanted Plaintiff out of tiesource class. [R279]. Plaintiff was the
removed from the learning-disabled program over his teachers’ objections. [R2

In the spring of 1987, when Plaintiff wasthre eleventh grade, he failed to pas
the reading portion of the Georgia Basic Skills Test. [R348]. In October 1988, \
he was in the twelfth grade, he agairefé to pass the reading portion of the tes

[R348]. In June 1989, Plaintiff had a grament average of 0.906, was in the botto
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one percent of his class (288 of 291), Aad only 277.5 of the 315 credits he need
to graduate. [R347].

A letter from the school district’s recoognter, dated April 19, 2011, indicate
that Plaintiff was not enrolled in a “8pial Education program” and that his filg
therefore did not contain an IEP or Psychological Report. [R344]. Records
indicate that he was promoted each year. [R271].

E. Medical Records

From March through May 2009, Plaintiéficeived therapy from Wendy Mitchell
M.D., for injuries to his shoulder, necnd low back that he sustained in a ¢

accident. [R352-404]. By May 2009, he repdrthat he was no longer in pain an

was not taking pain medication, and he welsased to resume his normal activities.

[R352].
On November 20, 2009, Camp Creek Urgeate treated Plaintiff for an injury

to his right thumb. [R293-95].

On December 30, 2009, Plaintiff wagaluated by Carolyn N. Johnson, Ph.D.

a licensed clinical psychologist, upon his nesthrequest. [R296]. The stated purpos

of the evaluation was to assess Plaintiétsrent level of functioning and to provide
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information regarding potential intervigams, including his eligibility for various

community-based services. [R296].

During the evaluation, Plaintiff reported that in high school, math was his worst

subject, and he struggled with science29R]. He denied having behavioral problems

in school and stated that although heatténd summer school, a&s never retained

in any grade. [R297]. He also denied ever being placed in special education. [R297

He indicated that he had been the sulgéetrather hostile school environment in the

twelfth grade, resulting in his leaving school and earning a GED. [R297]. Althqugh

he acknowledged a possession ghdhat took place “a couple months ago,” he stated

that he used marijuana occasionally since high school but never developed a r
pattern and had not used in the couple of months prior to the evaluation. [R297
Plaintiff's mother expressed concern tRdaintiff has a difficult time realizing

what is important and that he often trteshandle things himself without asking fo

help, which sometimes results in oth&aking advantage of him. [R298-99]. She

provided the example of the car Plaintiff popased, explaining that it was an exerci
of poor judgment because Plaintiff did not receive the title and could not af
insurance. [R299]. She reported thadiiff seems to become confused easil

mixing aspects of different situations and bheing able to stay focused on one thin

12

egul:

-




[R299]. She also stated that Plaintiff a@bubt manage his mopghe could not budget
for bills, and although Plaintiff was living dms own, she and hbusband were paying
for Plaintiff's apartment. [R299]. She debed that Plaintiff does not seem to have

motivation to work, explaining that hdoes not prioritize getting a job and does npt

N

seem to realize th&ie needs to have one in ordepty his rent. [R299]. She alsc
guestioned whether Plaintiff has the social skills to maintain a job, as he tends fc
become paranoid and feelsihpeople are out to get hintends to take things too
seriously and personally, and oftekesa things the wrong way. [R299].

Administration of the Wechsler dult Intelligence Scale—Fourth Edition
(“WAIS-1V”) revealed a full-scale 1Q scoref 69, which was within the Extremely
Low range of intellectual functioning andaplked Plaintiff at theecond percentile when

compared to scores earned by others hes d8299-300]. Plaintiff’'s scores on th¢

\U

Verbal Comprehension and Working Memauybscales fell in the Extremely Low

(72)

range, his score on the Perceptual Reasowaig ell in the Borderline range, and hi
Processing Speed subscale fell in the Lowrage range. [R300]. Dr. Johnson opined

that, overall, Plaintiff's intellectual funaning displayed “significantly below averags

1%

levels of functioning in most areas.” [R300].
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Administration of the Wechsler Inddual Achievement Test—Second Editio
(Abbreviated) resulted in reading and spejlscores in the Extremely Low range ar
an arithmetic score in the Low Average ranggR300]. Dr. Johnson stated tha
Plaintiff appeared to have “passable skilith respect to mathematics and can perfol
simple calculations, though higher skills sasbudgeting and finaial planning may
be beyond his capabilities.” [R300]. She aisted that Plaintiff’'s verbal skills were
“quite low, which may make things me difficult in terms of maintaining
communication in social and professional settings.” [R300].

Dr. Johnson also interviewed Plaintiff's ther and stepfather with the Vineland
Il Adaptive Behavior Scales in order tooprde a measure of Plaintiff's adaptiv{
functioning. [R301]. Dr. Johnson opined that the results indicated that Plaintiff
“significant adaptive deficits”; was futioning in the Low range with regard tc
communication, daily living skills, and sialization; and had minimal ability to
maintain social relationships with awares@s opposed to naivete. [R301]. She no
that Plaintiff's area of strength was inilgldiving skills, such as managing his owr

residence, attending to his personal needs, and moving with relative independe

d
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> Plaintiff's Word Reading was judged to be at the 4:7 grade equivalent,

Numerical Operations at tlée8 grade equivalent, and Jpeg at 4:2 grade equivalent.
[R300].
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the community. [R301]. She estimated flaintiff was below the first percentile with
respect to overall development of adaptskalls as compared to others his ag
evidencing limitations consistent with agresis of Mild Mental Retardation. [R301]
Dr. Johnson diagnosed Mild Mental Retdroia; indicated that financial issues
erratic employment, commiin living skills, and access to health care and commun
services could affect Plaintiff's diagnosis, treatment, and prognosis; and assig
GAF score of 48.[R302-03]. She also recommendidt Plaintiff receive some type
of community support, as she found him able to attend to his basic needs but un:
support himself, maintain a job, or bedncially independent from his mother, an
vulnerable to poor judgment and the inflaerof others who may not have his be
interests in mind. [R303]. She suggedtieat he be evaluadefor a work-training

program and consider applying for Social Security disability benefits. [R303].

In 2010, Plaintiff presented to John$8pM.D., with calluses or calcifications

and pin-prick pain sensations in his righbt. [R406-09]. Treatment consisted G

6 The Global Assessment of Functioning (“GAF”) is a numeric sc

(0 through 100) that considers psychologisakial, and occupational functioning o
a hypothetical continuum of mental health illneBsagnostic and Statistical Manual
of Mental Disorders32-34 (4th ed., Text Revision, 2000). A GAF score betwe
41 and 50 indicates “[s]erious symptomg(esuicidal ideation, severe obsession

rituals, frequent shoplifting) OR any seriouspairment in social, occupational, oy

school functioning (e.g., no friends, unable to keep a jolo). at 34.
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salicylic acid and Lotrisone cream to dagd then remove the calluses. [R406-0¢
Plaintiff was diagnosed with tinea pedand calcufi and was told to wear flip flops.
[R407].

On June 5, 2010, reviewing physiti®ouglas Robbins, Ph.D., completed
Psychiatric Review Technique (“PRT”)rfo and a Mental Residual Functiong
Capacity Assessment (“Mental RFC Assment”). [R304-18]. In the PRT
Dr. Robbins opined that Plaintiff had modenadstrictions in activities of daily living,
moderate difficulties in maintaining social functioning, and moderate difficulties
maintaining concentration, persistence, or pace. [R312].

In the Mental RFC Assessment, Dr. Robbins opined that Plaintiff was moder

limited in his ability to: understand, remearband carry out detailed instructions;

maintain attention and concentration fotezded periods; sustain an ordinary routir
without special supervision; interagb@opriately with the general public; accef

instructions and respond appropriatdly criticism from supervisors; responc

! Tinea pedis is also commonly knows Athlete’s Foot. MedlinePlus,
Athlete’s Foot, http://www.nlm.nih.gov/mbdeplus/athletesfoot.html (last visiteg
8/6/15).

8 A calculus is an aggregation or formation of solid material, usug
composed of salts of organic or inorganic acidBDR Med. Dictionary260
(1*' ed. 1995).
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appropriately to changes in the work sejtiand set realistic goals or make plar
independently of others. [R316-17]. Dmolbins concluded that Plaintiff is able t
understand, remember, and follow simple -tméwo-step procedures; is able t
maintain attention/concentration for two-hqueriods to complete simple tasks wit
minimal supervision; would be able work an eight-hour day with “all regularly|
afforded breaks [and] rest periods”; anduld be able to maintain schedules ar
attendance. [R318]. He algpined that Plaintiff's interactions with the general publ
should be limited, supervision and crititisshould be of a supportive nature, ar
changes in the work setting should bffequent and introduced gradually, and th
while Plaintiff is capable of setting sihgp short-term work goals, he will neeg
assistance with goals that are mormptex, detailed, or long term. [R318].

On December 22, 2010, Plaintiff undemt a consultative evaluation with
Valerie McAdams, Psy. D. [R322]. Dr. Mddams conducted a clinical interview an
mental-status examination; reviewed Plaintiffs Adult Disability Report a
Dr. Johnson’s report; acknowledged that Pl&iatieged that he waimpaired by large
calluses on his right foot, mental illness)d mental retardation; and interviewe

Plaintiff's mother. [R322-23]. Plaintiff veinterviewed separdyefrom his mother,

17

=

nd

iC

d

At

)

nd

d




AO 72A
(Rev.8/8
2)

according to his preference, and he wa® administered the Mini Mental-Stats
Examination (“MMSE”")? [R323-24].

Plaintiff reported he had heldvariety of jobs and newbeen fired, and he was
currently employed part-time as a driver. [R322]. He reported he resided alone
apartment since 2007; he required no assistaiith meal preparation, household task
shopping, or managing funds; and he pgéted in a wide range of activities
including exercising, watching televisionggling time with friends, going to movies
and working. [R323].

Plaintiff's mother reported to Dr. McAdasrihat Plaintiff is “slow” but did not
receive special education or repeat any grafd322]. She alsmdicated that Plaintiff
believes that other worketake advantage of him by ehgj things like paying him only
$10 for eight hours of work. [R322-23]. Salso reported thathe helps to manage
Plaintiff's finances, which include $300 in monthly income. [R323].

Dr. McAdams observed that Plaintiff dmbt appear to overstate his sympton

and that “there was no real clear reastry We has applied falisability assistance.”

9 The MMSE is the most common neuabgnitive test. It considers &
person’s appearance, orientation, dttenspan, recent and past memory, langug
function, and judgment, and is scored from 0 to 30. MedlinePlus, Mental S
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Testing, http://www.nlm.nih.gov/medlineplus/ency/article/003326.htm (last visited

8/5/15). Plaintiff obtained a score of 28. [R324].
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[R323]. She also remarked that Plaintiftihveo history of mental-health treatment an
that he failed to mention a possession-of-marijuana charge reported in Dr. Johr
December 2009 opinion. [R323].

Upon mental status examination, Dr.Mams found that Plaintiff's insight into
his functioning and judgment appeared tdae that his reasoning skills appeared {
be logical, and that he had no problems veitistained attention or concentratiof

[R323]. She also noted that Plaintiff wasrakand oriented to person, time, place, a

situation, and had no difficulty recallingréde words after a brief period of time of

spelling the word “world” backwards. [R324].
Dr. McAdams opined that Plaintiff's actual presentation, work history, &
educational experience appeared to ssghgher functioning than noted on forme
testing in the previous examination andttlgiven Plaintiff's speech and presentatio
his intellectual functioning appeared toibethe borderline range[R323-24]. She
further stated that although Plaintiff may be a slow learner, “given his ability
maintain employment over the years, liversd, and manage [adties of daily living]
fairly well, mental retardation is not susged.” [R324]. She opined that Plaintiff i
able to understand, remember, and follow@e instructionshas no obvious deficits

with memory functioning; does not aggr to be easily overwhelmed by ming
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stressors; and does not appear to be promaterpersonal issues in the workplac
[R324]. Dr. McAdams did find, however, that Plaintiff “may require assistal
managing disability funds, if awarded.” [R324].

On February 9, 2011, reviewing phyisic Horace Lukens, Ph.D., completed
PRT and Mental RFC Assessment. [R325-4lh) the PRT, Dr. Lukens opined tha
Plaintiff had moderate restrictions int&dies of daily living, mild difficulties in
maintaining social functioning, and moderdifficulties in maintaining concentration,
persistence, or pace. [R335].

In the Mental RFC Assessment, Dr. Lukens, like Dr. Robbins, opined
Plaintiff was moderately limited in his #iby to: understand, remember, and carry o
detailed instructions; maintain attentiordaoncentration for é@nded periods; sustain
an ordinary routine without special superwisiinteract appropriately with the generd
public; respond appropriately to changes mwork setting; and set realistic goals ¢
make plans independently of other&339-40]. Unlike Dr. Robbins, Dr. Lukens
found that Plaintiff was not significantly limiden his ability to accept instructions ang
respond appropriately to criteen from supervisors but thaé was moderately limited
in his ability to: perform activities withinschedule, maintain regular attendance, a

be punctual within customatglerances; make simple work-related decisions; compl
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a normal workday and workweek withaaterruptions from psychologically base
symptoms; and perform at a consistpate without an ueasonable number and
length of rest periods. [R339-40]. Dr. Lukens concludeat fPlaintiff could

understand and remember simple instructiomaintain attention and concentration

and perform routine, repetitive tasks for twour blocks during an eight-hour day; was
capable of interacting approately with coworkers and supervisors at a basic level;
and was able to adapt adequately in ptdecomplete simple work tasks without
significant interruption from psychologically based symptoms. [R341].
F.  Vocational Expert Testimony
The vocational expert (“VEestified that a person of Plaintiff's age, education,

and vocational profile, who was capable ghliwork with a sit-stand option and wa

[

o

limited to simple tasks (defined as workiagskill-levels one or two), no reading, an
occasional superficial contact with the general public antva®ers, could not
perform Plaintiff's past work but could germ the light unskilled jobs of garmen{
sorter, press operator, or assembler |l. [R72-74].
. ALJ'S FINDINGS OF FACT

The ALJ made the following findings of fact and conclusions of law:
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The claimant meets the insurgtdtus requirements of the Social
Security Act through September 30, 2011.

The claimant has not engagedubstantial gainful activity since
December 30, 2009, the allegenset date (20 CFR 404.1571
et seq, and 416.97%t se().

The claimant has the follomg severe impairnmgs: borderline
intellectual functioning, and a history of marijuana abuse
(20 CFR 404.1520(c) and 416.920(c)).

The claimant does not have an impairment or combination of
impairments that meets or medically equals the severity of one of
the listed impairments in 20 CHRart 404, Subpart P, Appendix 1
(20 CFR 404.1520(d), 404.1525, 404.1526, 416.920(d), 416.925
and 416.926).

After careful consideration ¢he entire record, the undersigned
finds that the claimant has the residual functional capacity to
perform light work as defined in 20 CFR 404.1567(b) and
416.967(b) except the claimant mbstafforded a sit/stand option,
and is limited to jobs with no reading requirement. The claimant
retains the residual functional mental capacity to perform simple
tasks (work at skill levels 1-2), and occasional superficial contact
with the general public and coworkers.

The claimant is unable to perform any past relevant work
(20 CFR 404.1565 and 416.965).
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10.

11.

[R16-22].

The ALJ explained that he had cons&tePlaintiff’'s mental impairment undet

the requirements of Listing 12.05 (Mental Retardati®which, the ALJ noted, “refers

The claimant was born on August 2, 1970 and was 39 years old,
which is defined as a younger ingiual age 18-49, on the alleged
disability onset date (20 CFR 404.1563 and 416.963).

The claimant has &ast a high school edation and is able to
communicate in English (20 CFR 404.1564 and 416.964).

Transferability of job skills is not material to the determination of
disability because using the Medical-Vocational Rules as a
framework supports a finding that the claimant is “not disabled,”
whether or not the claimant has transferable job skills
(See SSR 82-41 and 20 CFR Part 404, Subpart P, Appendix 2).

Considering the claiant’'s age, education, work experience, and
residual functional capacity, thereegobs that exist in significant
numbers in the national economy that the claimant can perform
(20 CFR 404.1569, 404.1569(a), 416.969, and 416.969(a)).

The claimant has not been undedisability, as defined in the
Social Security Act, from Decdmar 30, 2009, through the date of
this decision (20 CFR 404.1520(g) and 416.920(g)).

10

before the Appeals Council, the Sociat8rity Administration amended Listing 12.0"
to replace the words “mentataedation” with “intellectual disability” because of the

On August 1, 2013, while Plaintiff's appeal of the ALJ’s decision W
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to significantly subaverage general intelledtfunctioning with deficits in adaptive
functioning” where “the evidence demonstrates or supports onset of the impair
before age 22,” but found that Plaintifferadition did not meet or medically equal th
listing because: Plaintiff did not appeari@ve deficits in functional adaptations, g
he has lived alone since 2Qa&n read the newspaperfatlow sports, goes to the
library to check out DVDs and to look &tational Geographic, and “has earne
significant sums at jobs in every year from 1987 to 2008” and at substantial ga
activity level or above in several years; educational records from before the a
twenty-two indicate that Plaintiff wasonsidered learning disabled, not mental
retarded, was considered by teachers tedriing below his potential in mainstrean
classesd€.g, World History II, basic algebra, consumer math, biology, math leve
development of U.S. democracy, matter and measurement, political behavior), w
In special education classes, was sagrfunctioning in the low-average range (

intelligence while in school, and achieveeGED after leaving school, [R261-86]; an

negative connotations associated witthe term “mental retardation.”
See78 Fed. Reg. 46,499, 46,501. The change “does not affect the actual m
definition of the disorder or available programs or servicts.at 46,500. While the
undersigned is certainly sympathetic te ttoncerns underlying the amendment, th

R&R uses the term “mental retardation” ander to avoid inconsistency with the

terminology used in the medical records, by Plaintiff, and by the ALJ.
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while the psychological evaluation from December 30, 2009, found mild mental
retardation, the considerations notdubwe, along with the extensive list of daily
activities Plaintiff reported at that examiratj indicates that Plaintiff is performing
more in line with the psychological cartative examination held December 22, 2010,
which found intellectual functioning to lveithin the borderline range, with mental
retardation not suspected given Pliiits functional abilities, [R296-303, 321-24].

[R17].

The ALJ further explained that eventlife above issues had been resolved|in
Plaintiff's favor, the required level of seugrfor the disorder was not met because the
requirements in paragraphs A, B, C, or D wasesatisfied. [R17]As to paragraph C,
the determination Plaintiff challenges hdhe ALJ found that the requirements of that
paragraph were not met because althougmtffanas a valid verbal, performance, or
full-scale 1Q of 60 through 70, he does noténa physical or other mental impairment
Imposing an additional and signifidamork-related limitation of function.

The ALJ also explained hy he did not fully credit Plaintiff's statements
concerning the intensity, persistence, lmiting effects of his symptoms. [R18-22]

First, the ALJ found that Plaintiff's testony as to a very limited lifestyle with little

physical exertion and limited mental capacaigs not in keeping with the findings
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reported in his school records and by his treating physicians: Plaintiff's lowest I1Q
testing before age twenty-two was a verfalscore of 77, irihe borderline range;
Dr. McAdams reported that Plaintiff's adities of daily living and presentation wer¢
in the borderline range; Plaintiff’'s academmacords indicate that he was learning
disabled but not considered mentally re¢gatdhat he was congited by teachers to be
working below his potential in mainstreanasses, that he was not enrolled in special
education classes, and that he earn&R after leaving school, [R261-86]. [R20],
Second, the ALJ found that Plaintiff's motheas partially credible as to his having
poor money management skills, needinghedp and occasional funding, and being
cheated by others, but that Plaintiff's ovaports of his activities of daily living make
his functioning appear to be above thentaéretardation rangéie has lived alone
since 2008, can read the newspaper to follasketball, goes to the library to check out
DVDs and look at National Geographic, andIb@sn able to earn wages at various jojps
every year. [R20-21]. Third, the AlsStated that while he accepted that the
psychological evaluation included a valid fatale 1Q score in the mental-retardatign
range, he gave more weight to the nsatiopinion and assessmt of Dr. McAdams

than to other testing anals discussed above, did noidithe mental-retardation listing

to be met. [R21]. Fourtthe ALJ stated that he gatagnificant weight” to opinions
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of Drs. Lukens and Robbins becauseftnend them to be “fully supported by the

record.” [R21]. Fifth, the ALJ found th#tiere were “no real physical ailments” and

that past substance abuse was not matesd®laintiff had been able to work despi
any such abuse. [R21].

IV. STANDARD FOR DETERMINING DISABILITY

An individual is considered disabled fourposes of disability benefits if he i$

unable to “engage in any substantialnfa activity by reason of any medically
determinable physical or mental impairmerttich can be expected to result in dea
or which has lasted or can be expecteldhsd for a continuous period of not less thé

12 months.” 42 U.S.C. 88 423(d)(1)(A), 1382c(a)(3)(A). The impairment

14

e

th

AN

or

impairments must result from anatomical, psychological, or physiological abnormalities

which are demonstrable by medically adeepclinical or laboratory diagnostig
techniques and must be ofckuseverity that the claimant is not only unable to

previous work but cannot, considering aggcation, and worxperience, engage in

any other kind of substantial gainful wotkat exists in the national economy.

42 U.S.C. 88 423(d)(2)-(3), 1382c(a)(3)(B), (D).
The burden of proof in a Social Securiligability case is divided between th

claimant and the Commissiondihe claimant bears the primary burden of establish
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the existence of a “disdily” and therefore entitlement to disability benefits.

See20 C.F.R. 88 404.1512(a), 416.912(a). The Commissioner uses a five
sequential process to determine whetherdlaimant has met the burden of provin
disability. See20 C.F.R. §§ 404.1520(a), 416.920@)ughty v. Apfe245 F.3d 1274,
1278 (11" Cir. 2001); Jones v. Apfel190 F.3d 1224, 1228 (11Cir. 1999).

The claimant must prove at step one thatis not undertaking substantial gainft
activity. See20 C.F.R. 88 404.1520(a)(4)(i), 416.9a)4)(i). At step two, the

claimant must prove that he is sufferiingm a severe impairment or combination ¢

-stef

g

—

nf

impairments that significantly limits his ability to perform basic work-related activities.

See20 C.F.R. 88404.1520(a)(4)(ii), 416.920(a)(4) (A step three, if the impairment
meets one of the listed impairments Appendix 1 to Subpart P of Part 401
(Listing of Impairments), the claimant will be considered disabled with
consideration of age, edutimn, and work experience.
See?20 C.F.R. 88 404.1520(a)(4)(iii), 416.920(a)(4)(ii)). At step four, if the claim
is unable to prove the existence of aelis impairment, he must prove that h
Impairment prevents performa&e of past relevant work.

See20 C.F.R. 88 404.1520(a)(4)(iv), 416.920(a))(iAt step five, the regulations

direct the Commissioner to consider thairtiant’'s residual functional capacity, age
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education, and past work experiencelébermine whether the claimant can perform
other work besides past relevant workSee 20 C.F.R. 88 404.1520(a)(4)(v)
416.920(a)(4)(v). The Commissioner musiguce evidence thatdhe is other work
available in the national enomy that the claimant has the capacity to perform.
Doughty 245 F.3d at 1278 n.2. To be considatis@bled, the claimant must prove an
inability to perform the jobs that the Commissioner listk.
If at any step in the sequence a clain@an be found disabled or not disabled,
the sequential evaluation ceaseand further inquiry ends.
See20C.F.R. 88404.1520(a)(4), 4280(a)(4). Despite theigting of burdens at step
five, the overall burden rests on the claimamrtove that he is unabto engage in any
substantial gainful activity thaexists in the national economy. Doughty
245 F.3d at 1278 n.2Boyd v. Heckler 704 F.2d 1207, 1209 (%1Cir. 1983),
superceded by statute on other groundgtbyJ.S.C. § 423(d)(5)s recognized in

Elam v. R.R. Ret. Bi®21 F.2d 1210, 1214 (1Lir. 1991).
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V. SCOPE OF JUDICIAL REVIEW

A limited scope of judicial naew applies to a denial &ocial Security benefits
by the Commissioner. Judicial reviewtbe administrative decision addresses thr
guestions: (1) whether the proper legahdtads were applied; (2) whether there w

substantial evidence to support the findinggof; and (3) whether the findings of fac

resolved the crucial issueswWashington v. Astryes58 F. Supp. 2d 1287, 1296

(N.D. Ga. 2008)Fields v. Harris 498 F. Supp. 478, 488 (N.D. Ga. 1980). This Col
may not decide the facts anew, reweighaidence, or substitute its judgment for ths
of the Commissioner.Dyer v. Barnhart 395 F.3d 1206, 1210 (4Lir. 2005). If
substantial evidence supports the Commissioner’'s factual findings and
Commissioner applies the proper legahdi@ds, the Commissioner’s findings ar
conclusive. Lewis v. Callahan125 F.3d1436, 1439-40 (1 Cir. 1997);Barnes v.
Sullivan 932 F.2d 1356, 1358 (1Cir. 1991)Martin v. Sullivan 894 F.2d 1520, 1529
(11" Cir. 1990);Walker v. Bowen826 F.2d 996, 999 (11Cir. 1987) (per curiam);
Hillsman v. Bowen804 F.2d 1179, 1180 (1LTir. 1986) (per curiamBloodsworth
v. Heckler 703 F.2d 1233, 1239 (£ LCir. 1983).

“Substantial evidence” means “moran a scintilla, but less than a

ee

—

urt

the

e

preponderance.Bloodsworth 703 F.2d at 1239. It means such relevant evidence as
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a reasonable mind might accept as adedwaseipport a conclusion, and it must be
enough to justify a refusal to direcvardict were the case before a juRichardson
v. Perales 402 U.S. 389, 401 (1971Millsman 804 F.2d at 1180Bloodsworth
703 F.2d at 1239. “In determining whether substantial evidence exists, [the Gourt]
must view the record as a whole, taking into account evidence favorable as well a
unfavorable to the [Commissioner’s] decisioiChester v. Bowerr92 F.2d 129, 131
(11™ Cir. 1986) (per curiam). Even whereth is substantial @ence to the contrary
of the ALJ’s findings, the ALJ decision will not be overturned where “there is
substantially supportive evide@” of the ALJ's decision. Barron v. Sullivan
924 F.2d 227,230 (¥ICir. 1991). In contrast, revieof the ALJ’s application of legal
principles is plenary Foote v. Chater67 F.3d 1553, 1558 (11Cir. 1995);Walker;
826 F.2d at 999.
VI. CLAIMS OF ERROR

Plaintiff alleges that the ALJ erred Bgiling to include limitations in the RFC
to accommodate his slow learning abilityrared for additional supervision and by
making conflicting and errooeis findings that led to an unfounded conclusion that
Listing 12.05C was not met. [Doc. 101&t-24]. The Court addsses each allegation

below.
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A. Limitations to the RFC

The RFC finding limits Plaintiff to non-readj jobs that require only occasiond
superficial contact with the general puldicd coworkers and geire him to perform
only simple tasks, defined as work at skilldés one and two. [BB]. Plaintiff argues
that the RFC is deficient because it dnesinclude any limitatn regarding his slow
learning ability or need for additional supervision. [Doc. 10 at 10-12].

1. “Slow Learner”

Plaintiff argues that Dr. McAdams found tlRitintiff is a slow learner, and he
contends that he therefore requires speaftdntion to learn each new work tasl
[Doc. 10 at 11 [citing B24]]. He asserts #t because the ALJ gave great weight
Dr. McAdams’s opinion, the ALJ should Vecrafted the RFC to accommodate th
limitation. [Doc. 10 at 11].

The contention that the ALJ did naldress or include appropriate limitation
consistent with Dr. McAdams’s reportwsthout merit. As the Commissioner point
out, Dr. McAdams did not herself make a finding that Plaintiff was a “slow learn
but instead used the phrase in the cordeatknowledging Plaintiff's mother’s report

that he was “slow.” [Doc. 13 at 7-8 [citing R322-24 (“He may[]be a slow learr

but...."]]. Additionally, as noted by&hALJ, Dr. McAdams observed that Plaintiff's
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reasoning skills appeared logical, he wall @réented and had no obvious deficits with

memory functioning, and his insight infienctioning and judgment seemed fair, an

she opined that Plaintiff had no problems vgitistained attention or concentration and

that he was able to undensth remember, and follow simglestructions. [R20 [citing

R322-24]]. Thus, the Court finds no bafisa determination that the RFC does npt

accommodate the limitations found by Dr. McAdams.
2. Special Supervision

Plaintiff points out that both of theeviewing physicians found that he i

moderately limited in his ability to s@h an ordinary routine without specia

supervision, [R316-18, 339-4Hnd he argues that his wdrtlstory—particularly his

history of needing to follovanother driver the first time he drove to a new locatipn

because he did not use maps or writtestruction, [R46-47]—supports this need fg

additional or special supervision. [Doc.di011]. He contends that because the ALJ

gave significant weight to the reviewinginions, the RFC should include a limitation

reflecting Plaintiff's need for special supervisiod. [at 11-12].
The Commissioner, in response, coreedhat both reviewing physiciang
checked boxes on the Mental RFC Assessment form indicating that Plaintiff

moderately limited in his ability to sush an ordinary routine without specia
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supervision. [Doc. 13 at 9 [citing36, 339]]. The Commissioner points ou

|

however, that Dr. Robbins opined in his functional capacity assessment that Plaintifi

was able to maintain attention and centration for two-hour periods to complet

simple tasks with minimal supervision,3B8], and that Dr. Lukens did not elaborate

on any limitations regarding Plaintiffsupervision in his functional capacity

assessment but did opine that Pl&intiould understand ral remember simple

instructions, maintain attention and centration, and perform routine tasks far

two-hour blocks in an eight-hour day, [R341]. [Doc. 13 at 9]. The Commissioner

contends that the RFC is therefore caesis with the opinions of the reviewing

physicians. Id. at 10].

To the extent that Plaintiff’'s argumergarding additional limitations for special

supervision rests on Plaintiff's allegedability to receive written instructions, the

Court finds that such limitation was implicitbaptured in the restriction to jobs with
no reading requirementsS¢eR18]. It does, however, appear that although the A
stated that he gave “significant” weidbtthe opinions of the reviewing physicians, h
failed to reconcile the RFC to the portioosthe opinions in which the reviewing

physicians found that Plaintiff is moderatetgited in his ability to sustain an ordinary
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routine without special supervisiorC¢mpareR18 (RFCwith R316, 339 (reviewers’
opinions)].

First, the Court is nopersuaded by the Commissioner’s suggestion that
comments in the functional capacity assessm@minimize the “special supervision’

opinions that the ALJ need not have addesl them. It is uncontroverted that bo

reviewing physicians found that Plaintifas moderately limited in his ability tg

sustain an ordinary routine without special supervision. [R316, 339]. That Pla

may have an ability to manage simplskiswith minimal supervision for two-hout

blocks says nothing aboutshiability to sustain such work with only minimal

supervision over the coursd a eight-hour work day or a forty-hour work weel

[SeeR317, 341].

Second, to presume that the commergsrédviewing physicians wrote in their

functional capacity assessments were intended to addreggfanoderate limitation

in his ability to sustain an ordinary rime without special supervision would amount

the

th

ntiff

L)

to an impermissible post hoc rationalization. Dr. Lukens’s comments make no fyrthet

reference to Plaintiff's need for supssion, [R341], and while Dr. Robbins’s
comments do refer to Plaintiff's needrfsupervision, a “moderate” limitation is

contrary to a need for “minimal” superos, and neither Dr. Robbins nor the AL
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acknowledged the conflict or e any attempt to resolve it, [R318]. It would be
improper for the Court—or the Commissionei-draw post hoc conclusions from the
medical evidence.See Baker v. Comm’r of Soc. $&84 Fed. Appx. 893, 896
(11" Cir. June 23, 2010) (“If aaction is to be upheld it muisé upheld on the . . . bases
articulated in the agency’s order.”) (citik@®C v. Texaco, Inc417 U.S. 380, 397
(1974));Patterson v. Chate®83 F. Supp. 1410, 1413 (M.D. Fla. 1997) (holding that
it is the duty of the ALJ—and not the courte-elraw inferenceom the evidence and
resolve conflicts in the evidencege also Hendrix ex rel. S.F.H. v. Astrie. 1:12-
cv-2086, 2013 WL 4718223, at *16 (N.D. Gaept. 3, 2013) (Duffey, Jadopting
Scofield, M.J.) (“An ALJ may not arbitrdy pick and choose facts from the evidenge
to support his conclusions without artiatihg specific, well supported reasons for
crediting some evidence while disediting other evidence.”) (citinglarbury v.
Sullivan 957 F.2d 837, 839-41 (1Lir. 1992) (per curiam)).

Thus, because the reviewing physicians found that Plaintiff was moderately
limited in his ability to sustain an ordinary routine without special supervision, and the
ALJ failed to explain why those opiniomgere not accommodatéadthe RFC despite

the “significant weight” he claimed twave accorded them, remand is required.
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B.  Listing 12.05C

Plaintiff also takes issue with the ALJ’'s determination that he did not meet
Listing 12.05C. [Doc. 10 at 12-24]. Thésting of Impairments in Appendix 1 of
Subpart P describes for each of the miagmty systems impairments that are considered
to be severe enough to render an irdiral disabled. 20 C.F.R. § 404.1525(a). As
noted above, at the third stepthe five-step disability evaluation process, the ALJ
must determine whether a claimi@ impairments meet or equal one of the Listings and
meet the duration requiremént20 C.F.R. § 404.1520(a)(4)(iii). If a claimant meets
or equals a Listing, then he is disabléd.

A claimant meets a Listing if he haslegnosis included in the Listings and
provides medical reports documenting that¢onditions meet the specific criteria in
the Listings. Wilson v. Barnhart284 F.3d 1219, 1224 (1Lir. 2002) (per curiam)
(citing 20 C.F.R. 8§ 404.1525(a)-(d)). A claimant equals a Listing if the medical
findings show an impairment at least eguateverity and duration to the criteria set
out in the Listing.Wilson 284 F.3d at 1224. Where a ataint alleges that he has an

impairment that meets or equals a Listing,bears the burder presenting evidence

1 An impairment “must have lasted onust be expected to last for a
continuous period of at least 12 morithi® meet the duration requirement.
See20 C.F.R. § 404.15009.
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showing how his impairment meebr equals the ListingwWilbon v. Comm’r of Soc.
Sec, 181 Fed. Appx. 826, 828 (1 Cir. May 18, 2006) (per curiam) (citingfilkinson
v. Bowen847 F.2d 660, 662 (Y1Cir. 1987) (per curiam)).

Listing 12.05 (Mental Retardation) refexs significantly sibaverage general
intellectual functioning with deficits in agbtive functioning initially manifested during
the developmental period—that is, the evitckedemonstrates or supports onset of the

impairment before age 22. 20 C.F.R. Pt. &4bpt. P, App. 1, 8§ 12.05. The required

level of severity for subséon C is met when the claimant has “[a] valid verba

performance, or full scale 1Q of 60 through 70 and a physical or other mental

impairment imposing an additional and significant work-related limitation of functign.”

D

Id. Thus, a claimant meets Listing 12.06@Ge shows: (1) significantly subaverag
general intellectual functioningith deficits in adaptive functioning initially manifested

before age 22 (“adaptive-deficit requirenigni2) a valid 1Q score between 60 and 70

D

(“1Q-score requirement”); and (3) other pioa or mental impairments that impos
significant work-related limitations @¢ther-impairment requirement”’see20 C.F.R.

Pt. 404, Subpt. P, Apf.88 12.00A, 12.05G@ibson v. AstrueNo. 1:09-cv-677-AJB,
2010 WL 3655857, at *9 (N.D. Ga. Sept. 3, 2010) (Baverman, Mek)also Pettus

v. Astrue226 Fed. Appx. 946, 948 (1 Cir. Apr. 5, 2007) (per curiam) (citir@rayton
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v. Callahan 120 F.3d 1217, 1219 (Cir. 1997)). “[A] validIQ score need not be
conclusive of mental retardation where $sisere is inconsistent with other evidence
the record on the claimant’s daily activities and behavidcdwery v. Sullivan
979 F.2d 835, 837 (MCir. 1992);accord Outlaw v. Barnhast197 Fed. Appx. 825,
827 (11" Cir. Aug. 10, 2006).

Although not expressly stated, the parties appear to agree that Plaintiff sat

the 1Q-score requirement because Pldirfids a valid full-scale 1Q score of 69|

[Doc. 10 at 13 [citing R21, 299NQoc. 13 at 13]. Plaintiffontends, however, that the

ALJ’s determination that he did not mebe adaptive-deficit requirement or th
other-impairment requirement was not supgo by substantial evidence because “t
ALJ misstated and overstated some oWidence” and because the ALJ’s conclusig
regarding the Listing contradicts some of his own findings. [Doc. 10 at 12-24].
As to the adaptive-deficit requiremePlaintiff first reviews the evidence tha
would have supported a detenation in his favor. [Doc. 10 at 14-17, 20-21]. Secon
he argues that the ALJ erred by misstating overstating evidence in support of h
determination that Plaintiff did nsuffer from any adaptive deficitsid[ at 17-20].
Third, Plaintiff contends that the ALJ’s reliance on the opinion of Dr. McAdams

unfounded. Id. at 21-22]. Fourth, he assertsaithere is no evidence that hi
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functioning and behavior confiie with the diagnosis of mild mental retardatiot

[Id. at 23]. Finally, he goes on to argue that the fact that the ALJ limited the RF

non-reading positions, limited contact with the public and co-workers, and a

exertional level with a sit/stand option contfiboth with the ALJ’s determination tha
Plaintiff’s difficulties with reading did namount to a deficit in adaptive functioning
and with his determination that Plafiitdid not have other physical or menta

impairments that impose significant work-related limitatiorid. 4t 18, 23-24].

The undersigned finds no grounds for reveirsahy of these arguments. First

it is well established that an ALJ is nogugred to find in the claimant’s favor simply
because there is record esticte that provides support for the claimant’s allegatio
As the Eleventh Circuit has stated, “[Bvie the evidence preponderates against t
Commissioner’s findings, [the court] must affirm if the decision reached is suppc
by substantial evidence.Ellison v. Barnhart 355 F.3d 1272, 1275 (1 Tir. 2003)
(per curiam) (internal quotation marks omitted)hus, the fact that portions of thg
record evidence support Plaintiff's allegations does not require reversal.
Second, for similar reasons, the Coutngersuaded that the ALJ impermissib
relied on, misstated, or overstated evidensapport of his determination that Plaintif

did not suffer from any adaptive deficitRlaintiff contends that the ALJ improperly
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relied on the fact that Plaintiff lived aloemce 2008 in the face effidence that he was

financially dependartn others; found that Plaintiff calitead the newspaper to follow

sports despite evidence that he never phgseGeorgia Basic Skills Test for reading

in any year; found that Plaintiff earneddtwificant sums” at jbs every year from
1987 through 2008, although the evidence showeagdh#honly earned at the substanti
gainful activity level three dhose years; and relied on a le&tating that Plaintiff was
not in special education classes despiteoévidence showing that he attended sm
groups for reading and math in 1978atingh 1982 and stopped only upon his mothe

insistence. If. at 17-20].

Review of the ALJ’s opinion and the redevidence shows, however, that ea¢

of the factual findings Plaintiff challenges is supported by substantial evide
Despite Plaintiff's suggestion to the contrary, the ALJ did not presume that Pla
had lived completely independentlynese 2008 but instead expressly took inf

consideration Dr. Johnson’s observation tRHintiff has not been able to hold :

steady, full-time job to the extent thiaé could consistently support himself and

Plaintiffs mother’'s statements that Plaintiff had poor money management s

needed her help and occasional fundimgl was often cheated by others. [R19-21

Similarly, while Plaintiff implies that thALJ improperly presumed that Plaintiff was
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employed in substantial gainful activityery year from 1987 through 2008, review of

the decision reveals that the ALJ exprgsglcognized that Plaiiff earned at the

substantial gainful activity level in only #e of those years. [R17]. The fact that

Plaintiff never passed the Gmgia Basic Skills Test for reading in any year does not

undermine the ALJ’'s decision to credit Pig#i's testimony that could read the
newspaper to follow sports, particularly ight of the fact that Plaintiff also earned
GED after he stopped attendimgh school. [R17]. Additiorily, review of the record
supports the ALJ’s decision to credit thétde stating that Plaintiff had never bee
placed in special education classes, asdberd indicates that the school did testir
in which it found Plaintiff to be learning shbled and not mentally retarded, teachg
felt Plaintiff was performing below his pagitial, the school provided Plaintiff with
additional resources due to learning dikids, the school promoted him every yea
and both Plaintiff and his mother repeatedgorted that he had never been placed
special-education classgR17, 60, 169, 261-64, 271-86, 3%24]. Even if the Court
disagreed with the ALJ’s assessment otfieence, it is not within the Court’s powe
to re-decide the fact&ee Werner v. Comm’r of Soc. $d21 Fed. Appx. 935, 939
(11™ Cir. Mar. 21, 2011) (per curiam) (“The agi®n is not, as [the plaintiff] suggests

whether ALJ could have reasonably credlités testimony, but whether the ALJ wa|
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clearly wrong to discredit it.”)Dyer, 395 F.3d at 1210 (noting that a court may not
decide the facts anew, rewhithe evidence, or substitute its judgment for that of the
Commissioner). It would therefore be imaper to reverse the ALJ's decision simply
because he could reasonably haverpreted the evidence differently.

Third, the Court is unconvinced by Plaintiffs argument that the AlLJ
impermissibly relied on Dr. McAdams'®pinion. Plaintiff points out that
Dr. McAdams did not perform psychologicasting and asserts that some of the
information Dr. McAdams received was auairate or conflicting, such statements
indicating that Plaintiff had not been pladadpecial education classes and Plaint|ff
reporting that he mmaged his own finances, whilds mother said he required
assistance. [Doc. 10 at 22]. Plainafigues that Dr. McAdams’s opinion therefore
relied on less information and less-accutatermation than Dr. Johnson’s opinion
relied on and that, as a consequencéitldzerred in crediting Dr. McAdams’s opinion
over Dr. Johnson’s.Id.].

Notably, Plaintiff does not provide amythority that might supply grounds for
a determination that the Allwas not permitted to credit Dr. McAdams’s report over
Dr. Johnson’s as a matter of law. [Doc. 12&#22; Doc. 14 at 7-8]. Moreover, the

argument appears to yet another invitatmthe Court to impermissibly second-guess
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the ALJ's assessment of the facts whigne ALJ in fact based his evaluation upg

substantial evidence. Contrary to Plaintiff’'s representations, the record shows

while Dr. McAdams did not perform IQ testing, she did perform an MMSE, [R32

both Dr. McAdams and Dr. Johnson were told that Plaintiff was never placed in sg
education, [R297, 322]; and IMcAdams reviewed Dr. Johnson’s report and therefq
knew about Plaintiff's mother’s report regang Plaintiff's financial support and thg
results of the cognitive testing Dr. Jobnsonducted, [R299-302, 322]. Thus, it dog
not appear that Dr. Johnson was privyrtore information than Dr. McAdams.
Additionally, the ALJ supplied a reasonable explanation for credit
Dr. McAdams'’s findings over Dr. Johnson’s &hhe found that Plaintiff's history of
marijuana use was a severgairment and noted that it w#éought to relate to a lack

of motivation reported in Dr. Johnson’s exaation, [R16, 20], ad he explained that

Plaintiff's own reports of his activities afaily living, which included reports that he

does not require assistance with meal arapon, household tasks, or shopping, |

spends his day exercising, watching ted@n, working out, and walking, he works

three day a week, and he enjoys artwarkyies, and dining out, called into question

the accuracy of Dr. Johnson’s mental-retdatadiagnosis, [R20]. For these reason
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the Court therefore finds no grounds forersal in the ALJ's decision to credit

Dr. McAdams’s opinion over that of Dr. Johnson.

Fourth, it is simply not true that éhrecord does not contain evidence that

Plaintiff’'s functioning and behavior confte with the diagnosis of mild menta
retardation. For examplne record indicates that dioig Dr. McAdams’s examination
of Plaintiffin December 2010, Plaintiff redged that he does naquire assistance with
meal preparation, household tasks, or shagpie spends hisyaxercising, watching

television, working out, and walking, veorks three days week, and he enjoys

artwork, movies, and dining out; upon evaluation of Plaintiffs mental status,

Dr. McAdams observed that he was welkeated and had no obvious deficits with

memory functioning, his insight into functioning and judgment seemed fair, angd he

appeared to have no aberrbahavior or emotional functioning; Dr. McAdams oping
that Plaintiff’'s past marijuana use relatedhis reported lack of motivation noted in
previous exam, that she could find no clear reason why Plaintiff had appliec
disability assistance, as he also haal problems with sustained attention ¢
concentration, that Plaintiff was abie understand, remember, and follow simp
instructions, that Plaintiff did not appetar be overwhelmed by minor stressors, at

that his functioning was within the bortlae range; and Dr. McAdams noted thg
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while Plaintiff may be a slow learner, given his ability to maintain employment g
the years, live alone, and managévities of daily living faity well, mental retardation
was not suspected. [R321-24]. The recostd shows that while in school, Plaintifi
was considered to be learning disabled butmeritally retarded, and that he ultimate
went on to earn a GED. [R169, 275]. Pldfraiso reported to # ALJ that he has
lived in an apartment by himself sing@08, can read the newspaper well enough
follow basketball, and goes to the library to check out DVDs and look at Natig
Geographic. [R53-56]. Additionally, there is evidence that Biaaivorked and earned
a non-trivial amount of money each y&am 1987 through 2008. [R161]. Togethe
this evidence certainly constitutes “moraurtha scintilla” of evidnce in conflict with

the diagnosis of mild mental retardatioBee Bloodsworttv03 F.2d at 1239.

Plaintiff's fifth argument—that the limations the ALJ imposed in the RFC

suggest both a deficit in adaptive fuociing and “a physical or other mentg

Impairment imposing an additionalné significant work-related limitation of

function”—is also unconvincing. In essEn Plaintiff argues that because the AL

crafted an RFC limiting him to simple, light work with a sit/stand option, no readg
requirement, and only occasional superfi@gahtact with the general public ant

coworkers, Plaintiff thereformusthave suffered from a deft in adaptive functioning
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and “a physical or other mental impainbemposing an additional and significan
work-related limitation of function.” [DoclO at 23-24; Doc. 14 at 8-9]. However,

Plaintiff fails to proffer any authority to suggest that such bootstrapping

permissible—let alone required—and the Court also knows of none. [Doc. 10 at 23-24

Doc. 14 at 8-9]. Indeed, in the Court)gperience, it is not at all unusual for an ALJ
to craft an RFC more restrictive than brsher limitations findings require, simply tg
give the claimant the benefit of the dowlni likely, to provide some allowance for
harmless error.

To Plaintiff's credit, it does appedhat the ALJ erred in determining that
Plaintiff did not have a deficit in adaye functioning, as he credited the medical
opinions restricting Plaintiff to limited basinteraction with the general public and
coworkers, yet found that Plaintiff “d[id] n@tppear to have @eits in functional

adaptations.” $eeR17-18, 20-21, 318, 341).Nevertheless, to &hextent that the ALJ

12

a deficit in adaptive functioning. Howevarhile there is certalg evidence sufficient

to support such a determination, the ALdégision also cites substantial evidence [to

Itis also arguable that Plaintiff's reading difficulties may have constituted

the contrary—including Plaintiff's GED and ability to read the newspaper well engugh

to understand a sports articleSegR17]. Although the ALJ's decision does nat
expressly refer to the evidence, it alsats noting that in an adult function repor,
Plaintiff indicated that he could follow wen instructions weknd reported “reading”
as his hobby. [R198-99]. Plaintiff's mothesaltated that Plaintiff could follow basi¢
written instructions. [R244]. Thus, the unsigned finds that there was substantigl
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did in fact err in making this adaptive-furmmning determinatiorthe error is harmless,
as Plaintiff has failed toh®w that he had “a physical or other mental impairme
imposing an additional and significambrk-related limitation of function.”

As Plaintiff points out?in the absence of a requinent for a specific degree of
limitation, the Eleventh Circuit has heldatreven a minimal limitation will satisfy al
listing’s requirement.See Carnes v. Sulliva836 F.2d 1215, 1219 (1LCir. 1991)
(holding that “an obese claimant neeecdgant no more thaavidence of minimal
degenerative joint changes to meet the megishowing of ‘X-ray evidence of arthritis’
under Listing 10.10(A)"). Here, however, tBecial Security regulations expressl

provide that, for the purposes of Listing 12.05C, if an “additional impairment” is

“severe” as defined in 20 C.F.R. 884.1520(c) and 416.920(c), the Commissioner

“will not find that the additional impairmef#) impose[] ‘an additional and significan
work-related limitation of function.”” 20 €.R. Pt. 404, Subpt. P, App. 1 8 12.00A
Thus, Plaintiff was required to demonstrate that his “physical or other mg

impairments” were “severah order to satisfy the second portion of Listing 12.05

evidence to support a determination that Plaintiff did not suffer from reac
difficulties amounting to a deficit in adaptive functioning.

13 [Doc. 10 at 14 & n.49].
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See20 C.F.R. Pt. 404, Subpt. P, App.8112.05C (requiring ‘4] valid verbal,
performance, or full scale 1Q of 60 through 70 anghgsical or other mental
impairment imposing an additional and significant work-related limitation
functiorf) (emphasis added));cf. Gibbs ex rel. Barris v. Barnhart
130 Fed. Appx. 426, 430 (11Cir. May 5, 2005) (per curiam) (holding that if a
additional impairment is not “severe” dgfined in 20 C.F.R. 8§ 416.924, it canng
Impose an additional and significant lintitan of function satisfying listing 112.05D).
Curiously, Plaintiff fails to allege what mental impairment other than
intellectual functioning may have limited hisilé to interact appropriately with the
public and coworkers.SeeDoc. 10 at 23-24; Doc. 14 at 8-9]. Nor does he raise :
argument that his calluses and whiplaghstituted severe impairments or continug
to impose significant work-related limitations of functiorSegDoc. 10 at 23-24;
Doc. 14 at 8-9]. Itis also noteworthy tlaintiff chose not th challenge the ALJ’s
reliance on evidence that Plaintiff's alleged physical impairments had reso
[R19 (referencing Plaintiff's release frone&ttment for whiplash and low-back pain
20 (citing Dr. Ross’s notation that Plaffis foot condition had improved)].
[SeeDoc. 10 at 23-24; Doc. 14 at 8-9hus, as the Commissioner points out, becat

Plaintiff did not challenge the ALJ’s finding sttep two that Plaintiff's severe mentg
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impairments were limited timtellectual-functioning impairments and that Plaintiff’s

alleged physical impairments due to calkised whiplash did not cause more than

minimal limitations in the ability to perfortmasic work related activities, he has waive
any argument that he sufferécom “a physical or other mental impairment imposir
an additional and significant work}aged limitation of function.” $eeDoc. 13 at 18-

19 (citing Sanchez v. Comm’r of Soc. S&x07 Fed. Appx. 855, 856 n.1 {1Cir.

Feb. 8, 2013) (per curiam) (noting th@aimant waived certain arguments by not

expressly challenging the ALJ’s finding§utlaw, 197 Fed. Appx. at 827 n.3 (finding
that the plaintiff waived an issue by failing to elaborate on his argument or prov

citation to authority regarding the argument))].

For all of these reasons, the Court concéutiat Plaintiff has failed to show any

basis for ruling that the ALJ erred in ldetermination that Plaintiff’'s condition does
not meet Listing 12.05C.
VIl. CONCLUSION

The ALJ erred by failing taeconcile the RFC with hassignment of “significant
weight” to the reviewer’s opinions that Ri&ff is moderately limited in his ability to

sustain an ordinary routine without specigbsrvision. Thus, the final decision of th
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Commissioner is herebREVERSED, and the case IREMANDED for further
proceedings consistent with this order and opinion.

The Clerk isDIRECTED to enter final judgment in Plaintiff’'s favor.

IT IS SO ORDERED and DIRECTED, this the 22nd day of September, 2015b.

//\/

ALAN J. BAVERMA!
UNITED STATES MAGISTRATE JUDGE
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