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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

JARDON BOUSKA,
Plaintiff, CIVIL ACTION FILE NO.
V. 1:14-CV-01684-JFK
FISERV, INC.,
Defendant.

WRITTEN OPINION AND ORDER

On May 1, 2014, Plaintiff Jardon Bouskiafl a complaint in the Superior Court
of Fulton County against Defendant Fiserv, Inc., seeking damages for an alleged
breach of contract or, iné¢halternative, under the doctinf promissory estoppel and
for intentional and negligent misrepreseioia. [Doc. 1-1 (“Complaint”)]. On June
2, 2014, Defendant removed the case to this court. [Doc. 1]. In lieu of filing |an
answer, on June 23, 2014, Dadant filed a motion to dismiss the Complaint, pursuant
to Fed. R. Civ. P. 12(b)(6), for failurestate a claim upon which relief can be granted.
[Doc. 4]. And on July 21, 2014, Plaintfifed a response to the motion to dismiss
[Doc. 7] and a motion for partial summangigpment as to Count One of the Complaint
which alleges a breach of contract. [Doc. €n August 1, 2014, in lieu of filing a

response to the motion for partial summpggment, Defendant filed a motion for
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discovery, pursuant to Fed. R. Civ. P.d6(Doc. 12]. Plaintiff opposes Defendant’s
Rule 56(d) motion. [Doc. 16]. The padi®ave consented fwoceed before the
undersigned Magistrate Judge. [Doc. 11].
l. The Complaint

The Complaint alleges thatin 2007, Plaintiff and Checkfree Corporation entered

into a Retention Agreement besawf the anticipated sale Defendant Fiserv, Inc.,

1%

and that Defendant assumed the obligatiomder the contract when it purchased th¢
business. [Complaint {1 6-10The contract provided that Plaintiff could terminate
his employment for “Good Reason,” as defime section 6(c), upon written notice as

provided for in the contract (seections 1(b) and 6(d)), and that, upon compliance

|9

with these contract terms, Defendarmbuhd pay Plaintiff a severance package a
outlined in the contract, section 7. [l 11-12, Exhibit 1 (“Retention Agreement”)].
The Complaint alleges that, February 2014, Defendanttifeed Plaintiff of changes

in the terms of his employment which fedthin the “Good Reason” provisions of the
contract, that Plaintiff notified Defendaa required under the terms of the contracf,
and that Defendant declined to correct@rerse the change in terms of Plaintiff's
employment and, instead, terminatdintiff's employment. [Id{{ 13-16, Exhibits

3-4]
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Count One of the Complaint alleges that Defendant breached the terms of the

contract by failing to pay Plaintiff asqaired under the terms of section 7 of the
Retention Agreement, noting that Defentla reliance on the Amendment to the

Retention Agreement, which is not suppdrby consideration, is misplaced becaus

117

the Amendment does not alter Defentfacontract obligations. [Id] 18-24, Exhibit
2 ("Amendment”)]. Count Two asserss cause of action under the doctrine of
promissory estoppel contending that, pardio the Retention Agreement, Defendant
promised to pay Plaintiff severanceneéts if any action constituting “Good Reason”
occurred which was not limited by any @nperiod, that Defendant should have
reasonably expected Plaintiff to rely on thedmise to continue his employment, that
Plaintiff did continue his employment, atttht Defendant must be forced to comply
with the promise to pay thessrance benefits or Plaintiffill suffer a grave injustice.

[Id. 1 25-32]. And in Count Three, the Cdaipt alleges intetional and negligent

misrepresentation based on the wordintpefAmendment in which “Defendant stated
that the Amendment was intended to clarify the circumstances under which ‘Gpod
Reason’ could be invoked pursuant to sedbi@)(iii)” (inferring that the language did
not include the other “Good Reason” clausddhe Retention Agreement and based

on the representations of Defendant igarel to the Amendment. The Complaint
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asserts that Defendant now contendstti@Amendment, for which no consideration
was provided, limits the timperiod during which Plaintiff could receive severance
benefits for any of the reasons listedsection 6(c) of the Retention Agreement,
Accordingly, Defendant int¢ionally or negligently misregsented the purpose of the
Amendment knowing that Plaintiff wouldlyeon those misrepresentations. J§.33-
43]. And Plaintiff seeks attorney’s feaad expenses pursuant to state law and the
terms of the Retention Agreement. [1d] 44-46].
lll. Standard of Law

On a motion to dismiss under Rule 12(b)(6e complaint’s factual allegations
are assumed true and construed in the light most favorable to the plaintiff. Hardy v.

Regions Mortg., In¢449 F.3d 1357, 1359 (1 Cir. 2006); M.T.V. v. DeKalb County

School Dist, 446 F.3d 1153, 1156 (1 Cir. 2006). “Howeveronclusory allegations,
unwarranted deductions of facts or legahclusions masquerading as facts will nog

prevent dismissal.”_Oxford Asset Mgmt., Ltd. v. Jaha?®7 F.3d 1182, 1188 (11

Cir. 2002) (citations omitted). Thiéederal Rules of Civil Proceddranclude no

requirement that a plaintiff detail the faafson which the plaintiff bases a claim. Rule

The Federal Rules of Civil Procedure apiplan action afteemoval._Se€ed.
R. Civ. P. 81(c)(1). “[R]epleading is noecessary unless thewt orders it.” _Idat
81(c)(2).
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8(a)(2) requires a complaimd contain “a short and plain statement of the claim
showing that the pleader is entitled to relieked. R. Civ. P8(a)(2) (as amended
2007).

“While a complaint attacked by a Rule 12(b)(6) motion to dismiss does not need
detailed factual allegations, . . . a plaintiffisligation to provide the ‘grounds’ of his
‘entitle[ment] to relief’ requires more thdabels and conclusions, and a formulaig

recitation of the elements of a causeacfion will not do[.]” Bell Atlantic Corp. v.

Twombly, 127 S. Ct. 1955, 1964-65 (2007) (citations omitted); adEmrancial Sec.

Assur., Inc. v. Stephens, InG00 F.3d 1276, 1282-83 (1.Cir. 2007) (recognizing

that “while notice pleading may not requirathhe pleader allege a specific fact to
cover every element or allege with pson each element of a claim, it is still
necessary that a complaint contain eithexatior inferential allgations respecting all

the material elements necessary to susta@tovery under some viable legal theory”)
(citations and internal quotation marks onajte“Factual alleg@ons must be enough
to raise a right to relief above the spetiukalevell,]” i.e., they must do more than
merely create a “suspicion [of] a legatlggnizable right of action,” on the assumption
that all the allegations in the complain¢ &rue (even if doubtful in fact).” Twombly

127 S. Ct. at 1965 (citations omitted) (@masis omitted). “Stated differently, the
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factual allegations in a complaint mugbssess enough heft’ tat$erth ‘a plausible
entitlement to relig.]” Stephens 500 F.3d at 1282 (quoting Twombl27 S. Ct. at
1966-67).

The court’s inquiry at this stage tie proceedings focuses on whether th
challenged pleadings “give tliefendant fair notice of what the . . . claim is and th

grounds upon which it rests.” Erickson v. Pardl@7 S. Ct. 2197, 2200 (2007)

(citations and internal quotation marksitied). And a court reviewing a motion to
dismiss must keep in mind that a “motion to dismiss for failure to state a claim u
which relief can be granted merely tetts sufficiency of the complaint; it does not

decide the merits of the casé//ein v. American Huts, Inc313 F. Supp. 2d 1356,

1359 (S.D. Fla. 2004) (citing Milburn v. United Staté84 F.2d 762, 765 (Y1Cir.
1984)). “Regardless of the alleged fabtsyever, a court may dismiss a complaint of

a dispositive issue of law.” Bernard v. Calej@ F. Supp. 2d 1311, 1314 (S.D. Fla

1998) (citing_Marshall County Bd. ofdtic. v. Marshall County Gas Dis892 F.2d

1171, 1174 (1" Cir. 1993) (“[T]he court may disi®s a complaint... when, on the

basis of a dispositive issue of law, no domstion of the factual allegations will

support the cause of action.”)); see d@&over v. Liggett Group, Inc459 F.3d 1304,

(D



1308 (11" Cir. 2006) (same); Aque v. Home Depot U.S.A.,,|629 F. Supp. 2d 1336,

1350 (N.D. Ga. 2009).

The court will apply these standards in ruling on the motion to dismiss.
[ll. Contentions of the Parties

Defendant moves to the dismiss all counts in the Complaint asserting that,
applying Delaware law as specifiedtime Retention Agreemgnthe agreement as
modified by the Amendment places temporal limitations on Plaintiff's right to
terminate his employment for “Good Reason” uraleof the subsections of section
6(c) and to, accordingly, receive severance benefits. [Doddiendant contends

that the Plaintiff's right to terminate for “Good Reason” pursuant to clauses 6(c)

h —
N

(i), (iv), (v) and (vi) of the modifiedRetention Agreement fell between the dates g
December 3, 2007, and June 3, 2009, and paotgo clause 6(c)(iii) of the modified
Retention Agreement fell between the dateBecember 3, 2007, and June 3, 2010.
[Doc. 4 at 6]. In support of this argemt, Defendant reliemn the following language
in the Amendment which states that “[t]he first sentence in Sectiorf]&e}{ll be

amended in its entirety to read as follows:

This sentence reads in the unamendeeéiRien Agreement as follows: “(c)
Good Reasan Executive’s employment may berminated by Executive for Good
Reason.” [Retention Agreement § 6(c)].

7
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Executive’s employment may be terminated by Executive during the
Employment Period for Good Reason; provided however, that in the
event the Change in Control Datecars by reason of the Effective Time
(as defined in the Merger Agreent), Executive’s employment may be
terminated for Good Reason during the eighteen (18) month period
following the Effective Time, in respeot clauses (i), (ii), (iv), (v) and

(vi) below, and during the thirtf30) month period following the
Effective Time, in respect of claug&) below, and, in each case, be
entitled to the benefits under Secti7(a), notwithstanding any earlier
termination of the Employment Period.”

[Amendment § 2}. Defendant contends, therefatteat Plaintiff's 2014 written notice
of intent to terminate his employment “Good Reason” pursuant to the Retentior
Agreement is not timely and that Defendasats under no obligain to pay severance

benefits as specified in section 7toé agreement. [Doc. 4 at 7, 11-12Defendant

1%

contends that, as a matter of law, the tehould find that there was no breach of thg
amended Retention Agreement. _[&d.8-12].

Defendant further argues that Plaintiffsomissory estoppel claim fails, under
Georgia law, because Plaintiff is seekingdoover on the underlying contract, that is

the Retention Agreement, and that, duethtis reliance, Plaintiff may not plead

3Apparently, there is no disagreement about the time periods identified
Defendant if this section amends fRetention Agreement as argued by Defendan
[Doc. 7].

—F

‘Defendant does not argue that the wnittetice in any other manner failed to
comply with the terms of the Reteoni Agreement as amended. [Doc. 4].

8




promissory estoppel even as an alternative means of relief.at[lt3-15]. And

Defendant argues that Plaintiff's claiminfentional or negligent misrepresentation

—F

also fails because he has sought to mefe not rescind - the Retention Agreemen
which contains a merger clause. For tledson, Plaintiff's claim that Defendant
misrepresented the purposditd Amendment by makingegements or other promises
not contained in the contract must failad being in writing.The clause relied on by

Defendant states: “(c)__Amendment3his Agreement may not be amended or

modified otherwise than by a written agreetreetecuted by the parties hereto or their
respective successors and legal represeesa’ [Retention Agreement § 14(c)].
Defendant further argues that Plaintiff canastablish a claim of misrepresentation
based on the language in the Amendmemitstals as alleged in the Complaint and
that any alleged reliance thereon under thaioistances is not justifiable. [Doc. 4 at

16-20]°

°The court notes that Defendant’s refareto the recital at issue and quotatior
thereof in Defendant’s brief to supporigfargument omits language that arguably
circumscribes the scope oflaast the “parties[’] des¥ in entering the Amendment.
Defendant quotes the recital as statify/HEREAS, the parties desire to enter into
this Agreement to revise the terms of dgreement to clarify the circumstances unde
which the Executive may terminate emplamhfor ‘Good Reason’ (as defined in the
Agreement) . . ..” [Doc. 4 at 19foting Amendment)]. The omitted language
following the parenthetical, states: “. .. gpuant to Section 6(c)(iii) of the Agreement
...." [Amendment]. This portion of the it read in its entirety provides: “...to

9
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In addition to filing a response to the tiam to dismiss, Plaintiff filed a motion
for partial summary judgment on the breactconftract claim in Count One of the

Complaint. [Docs. 6 and 7]. Plaififiin agreement with Defendant, relied on

Delaware law and argues amatter of law that the court should decide the issue of

breach of contract. _[Icat 13]. And Plaintiff contends that Defendant’s motion to

dismiss the claims of promissory tegpel and intentional or negligent
misrepresentation should be denied bec®l&@atiff has stated causes of action upof
which relief may be granted, [ldt 28-40].

Plaintiff’'s argument in support the partial motion for summary judgmentont
breach of contract claim and in oppositio&fendant’s motion to dismiss that claim
relies on interpretation of the Retention Agreeras originally etiered by the parties.
[Doc. 7 at 12-19]. As Plaintiff points guhe Retention Agreement did not impose
time limits on payment of sekance benefits unless Defemdarovided notice that the
protections would not be extended. [&dion Agreement § 1(b)]. Plaintiff also
pointed out that the term “Good Reason” wascsjrally defined in section 6(c) of the

Retention Agreement and that, if that defom is satisfied and if he provides notice

revise the terms of the Agreementdarify the circumstances under which the
Executive may terminate employment for ‘Good Reason’ (as defined in 1
Agreement) pursuant to Section 6{ic) of the Agreement . . ..” [Id.

10

—
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as required in the Retention Agreement, ttherseverance benefagparagraph 7 are
triggered. [Doc. 7 at 15-1(@iting Retention Agreement 88 6(c), 7)]. Plaintiff argues
that, although he fully complied with tmequirements of the Retention Agreement
Defendant denied paymenttus severance benefitausing him damages. [lak 18-
19].

Plaintiff next argues thahe Amendment to thBRetention Agreement is not
effective due to lack of considerationpporting the modification. [Doc. 19 at 23].
However, even if the Amendment is erdeable, Plaintiff asserts that the languagg
therein does not impose the time limits asxkhy Defendant ancbntends that the
language of the Amendment is ambiguous construing the Amendment, Plaintiff
relies heavily on the phrasing, previously notadhe recital about the “parties desire”
for entering the Amendment as limiting timepact of the Amendment to the “Good
Reason” provision in section 6(c)(iii) and gpreventing invocation of that subsection
for the first year after Defendant acquired business. [Doc. 7 at 23-24]. In suppor
of this argument negating the languagepafagraph 2, Plaintiff relies on the last
sentence of paragraph 3 of the Amendment:

No provision of this paragraph shanodify Executive’s right to resign

for Good Reason by virtue of any of the events or circumstances
described in Section 6(c)(i(ii), (iv), (v) or (), or, following the first

11
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anniversary of the Effective Timéo resign for Good Reason by virtue

of any of the events or circumstangeSection 6(c)(iii) (disregarding the

provisions of this paragraph).

[Id. at 8, 24-25 (quoting Amendment T 3)]And finally Plaintiff argues that the
Amendment did not modify the terms of section 7 of the Retention Agreement| by
limiting the time period during which Plaiffticould exercise his rights to receive
severance benefits and thathe parties had so intendighe Amendment would have
specifically addressed that section. |tl25-28].

As to his claims for Heef based on promissory teppel and intentional and
negligent misrepresentation, Plaintiff argthest he has stated claims upon which relief
may be granted and that dissal is not appropriate even if obtaining relief is unlikely,.
Plaintiff argues that Georgia law, which can$ the resolution of these two state law
claims, allows for pleading causes of action for promissory estoppel and
misrepresentation in the alternative as déed. R. Civ. P. 8. [Doc. 7 at 29-40].

Plaintiff contends that, contrary to Defentla arguments, he has sought to rescind the

Amendment to the Retention Agreemethiat neither the Retention Agreement of

°Plaintiff's argument, as was true with Defendant’'s omissions from the
Amendment’s recital, fails to quote paragh 3 of the Amendment in full, instead
taking the final sentence thereof out of context. [See. 14, Exhibit A].

12
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Amendment contain a mergeraake as defined by courts@eorgia, and that he is

entitled to present evidence to support his causes of actioh. [ld.

In reply and in support of the motiondsmiss the complaint, Defendant points

out that the Amendment to the Betion Agreement is based upon mutual

consideration, to wit: (1) paragraphof the Amendment provides for additional
accelerated vesting events in Plaintiff'gdanot provided in the Retention Agreement
seesection 3; (2) paragraph 3, second seo¢, of the Amendment provides for &
waiver of the 90-day notice period during finst year after a change of ownership not
provided in the Retention Agreement, saxtion 6; and (3paragraph 4 of the

Amendment adds section 13{o)the Retention Agreement and provides for payme
of interest to Plaintiff on certain paynmsemot promised in the Retention Agreement
seesection 13. [Doc. 15 at 5-6, 11 n.@efendant also asserthat the Amendment

is not ambiguous because Plaintiff's reliancethe recital is midpced, that section

7 is dependent on Plaintiff’'s timely notfition of “Good reason” as defined in the
amended section 6(c), and that paapfr 3 of the Amendant does not negate
paragraph 2 but deals solely withresignation for good cause during the one-yes
period after Defendant acged the business._[lét 6-13]. Defendant renews the

arguments that Plaintiff cannot rely promissory estoppel or intentional or neglig

13
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misrepresentation for relief in light ofdherms of the Retention Agreement and th

D

Amendment. [ldat 13-15].
In lieu of responding to the motionrfpartial summary judgment, Defendant

filed a motion pursuant to Fed. R. CR. 56(d) seeking discovery on the breach of

1°2}
0]
n

contract claim, if the court does not dismiss the claim. [Doc. 12]. Plaintiff oppos
that motion [Doc. 16], and Defendant hraplied in support [Doc. 17]. However,
because the court finds that Defendant’s oroto dismiss the breach of contract claim
should be granted, Plaintiff’'s motion fpartial summary judgment on that count will
be denied and Defendant’s tiom for discovery is moot.
V. Discussion

a. Breach of Contract Claim, Count One

The court agrees with the parties thataccordance with the choice of law
provision of the Retention Agreement, ssection 14(a), Delaware law controls
construction of the contraeind resolution of the motion to dismiss Count One and
Plaintiff’'s motion for partial summary judgment and that construction of the Retent{on
Agreement and the Amement are a matter of law for the court. [Doc. 4 at 8-10; Doc.
7 at 13]. “Under Delaware law, the inter@atton of contract laguage is a question

of law.” Frank and Assod.L P v. U.S. Bank Nat'l Asso¢722 F. Supp. 2d 496, 500

14




(D. Del. 2010); and selRhone-Poulenc Basic Chemicéls. v. American Motorists

Ins. Co, 616 A.2d 1192, 1195 (1992) (same). Extrinsic evidence may not be used to
interpret “clear and unambiguous languafjegnd “[a] contract is not rendered
ambiguous simply because the parties do not agree upon its proper construction.

Frank and Assogc722 F. Supp. 2d at 50litations omitted); and sé¢@hone-Poulenc

616 A.2d at 1195 (“Absent some ambiguity, edae courts will notlestroy or twist
[contract] language under the guise of construing it.”).

“[A] contract is ambiguous only when the provisions in controversy afe
reasonably or fairly susceptible of differenterpretations omay have two or more

different meanings.” Frank and Assof22 F. Supp. 2d at 501. “Ambiguity does nof

exist where the court can detene the meaning of a contract ‘without any other guide
than a knowledge of the simple facts on vahicom the nature danguage in general,
its meaning depends. . .. The true teabiswhat the parties to the contract intended
it to mean, but what a reasable person in the position of the parties would have

thought it meant.”_Rhone-PoulerGl6 A.2d at 1196; and s€eank and Assoc722

F. Supp. 2d at 501 (“unambiguous conttanguage must be construed in accordange
with how it would be understood by ‘an oljege reasonable third party’™) (citation

omitted).

15
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When interpreting the language in a gant and determining the intention of
the parties, the “contract must be conddrias a whole, giving effect to all of its
provisions and avoiding a construction which would renderodniyose provisions

illusory or meaningless.” SeabreAlkmeowners Assoc., Inc. v. Gresset7 A.2d

263, 269 (1986); and sé&el. du Pont de Nemours and Co., Inc. v. Shell Oi| €83

A.2d 1108, 1113 (1985) (“In upholding the intentions of the parties, a court must
construe the agreement as a whole, ngjveffect to all provisions therein.”).
“Moreover, the meaning which arises frarparticular portion of an agreement cannot
control the meaning of the entire agreenveinére such inferenaans counter to the

agreement’s overall scheme or plan.”_E.l. du Pont de Nemn$@8sA.2d at 1113.

The court finds that the Amendmentthee Retention Agreement is supported

—r

by consideration independesftthe consideration underlying the original agreemen
“[Clonsideration for a contract can consisteither a benefit to the promiser or a

detriment to the promisee.” First Mortg. @bPennsylvania \Eederal Leasing Corp.

456 A.2d 794, 795-96 (1982). The same istowan agreement tmodify a contract.

JBR Contractors, Inc. v. E& W, LL®91 A.2d 18, 2010 WL 80207&t *1 n.4 (Del.

Supr. March 9, 2010). Although Plaintifontends that no new consideration

174

supported the Amendment [Doc. 7 at 19-23Jfddeant has pointed out at least thre¢

16
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new benefits to Plaintifand detriments to Defendant, not contained in the Retenti
Agreement that establish considerationRtaintiff's entry into the Amendment: (1)
paragraph 1 of the Amendment providesddditional accelerated vesting events i
Plaintiff's favor not provided in the Retention Agreement,ssasion 3; (2) paragraph
3, second sentence, of the Amendmenvwioles for a waiver of the 90-day notice
period during the first year after a chamj®wnership not provided in the Retention
Agreement, seeection 6; and (3) paragraph 4tlbé Amendment adds section 13(c)
to the Retention Agreement and provides fgmpant of interest to Plaintiff on certain
payments not promised the Retention Agreement, sgection 13. [Doc. 15 at 5-6,
11 n.6]. Accordingly, the Amendmenths&sed on considerai and modifies the
Retention Agreement.

Likewise, Plaintiff's arguments that taenended agreement is ambiguous or tha
the language therein does not support Bedat’s interpretation imposing temporal
restrictions on the “Good Reason” provisions of section 6(c) are not persuasi
Plaintiff’'s contentions are based on parsing the provisions of the Amendmg
misreading the unambiguous language o&hendment, and faitig to construe the

Amendment as a whole andgive full effect to all of the provisions of the amended

17
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Retention Agreement. Plaintiff's reliance thie language in the recital to support hig
arguments is misplaced.
Plaintiff points to language in the red#do contend that the Amendment was
not intended by the parties to temporakgtrict a “Good Reason” termination and
thereby limit payment of severance benefji3oc. 7 at 24-27]. The recital provides:
WHEREAS, thegoartiesdesireto enter into this Agreement to revise the
terms of the Agreement to clarithe circumstances under which the
Executive may terminate employment for ‘Good Reason’ (as defined in
the Agreement) pursuant to Section 6(c)(iii) of the Agreement and to
modify the terms of certairgeity compensation awards. . . .
[Amendment (emphasis added)]. Although thcital does not gaDefendant notes)
state that the intent of the Amendment wasrtly clarify the circumstances under
which “Good Reason” in sectid{c)(iii) could be invokedplaintiff correctly notes -
as may be relevant to the alternativatestlaw claims of promissory estoppel ang
misrepresentation - that the recital alsoddoet indicate that the parties affirmatively
desired to clarify the other “Good Reason” clasiof section 6(c). [Doc. 7 at 24, Doc.
14 at 8].
However, because the court findsaththe remaining language of the

Amendment is not ambiguous, Plaintiff may not rely on the recital in support of the

motion for partial summary judgment or to oppose Defendant’s motion to dism|ss.

18
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“One rule of contract interpretation isath’‘Recitals are not a necessary part of
contract and can only be used to expkeme apparent doubt thirespect to the

intended meaning of the operatimegranting part of the instrument. . . .” This rule is
an application of the general principlecohtractual interpretation: ‘[S]pecific terms

and exact terms are given greater weilgah general language.”” Coca-Cola Bottling

Co. of Elizabethtown, o v. The Coca-Cola C®54 F. Supp. 1419, 1441-42 (D. Del.

1987) (citations omitted); and sBew Castle County v. Crescend®85 WL 21130,

at *3 (Del. Ch. February 11, 1985) (“Generaligcitals are not a necessary part of
contract and can only be used to explsmme apparent doubt with respect to thg
intended meaning of the operative or gnagpart of the instrument.”); Mercantile-

Safe Deposit and Trust Co. v. Inproject CprjP84 WL 19483, at *2 (Del. Ch.

October 12, 1984) (same). “If recitals areansistent with the operative or granting

part [of a contract], the latter controls.” New Castle Cout®35 WL 21130, at *3;

see alsHatft v. Dart Group Corp.841 F. Supp. 549, 575 n.37 (D. Del. 1993) (“if

[recitals are] inconsistent with clear andidige language in the granting part [of the
contract] the latter will preail”) (citation and internadjuotation marks omitted). As
discussednfra, the operative and granting partdleéd Amendment are clear, contain

definite language and control the interpretation of the Amendment.

19
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Paragraph 2 of the Amendment states‘{ljae first sentence in Section 6(c)[of
the Retention Agreeméhshall be amended in its entirety to read as follows:
Executive’s employment may be terminated by Executive during the
Employment Period for Good Reason; provided however, that in the
event the Change in Control Datecars by reason of the Effective Time
(as defined in the Merger Agreent), Executive’s employment may be
terminated for Good Reason during the eighteen (18) month period
following the Effective Time, in respeot clauses (i), (ii), (iv), (v) and
(vi) below, and during the thirty (30) month period following the
Effective Time, in respect of claugi) below, and, in each case, be
entitled to the benefits under Secti7(a), notwithstanding any earlier
termination of the Employment Period.”
[Amendment § 2}. This provision specifically setsmporal restrictions on Plaintiff's
invocation of the “Good Reason” provisions of section 6(c) in order to recejve
severance benefits pursuant to sectiol@cording to this languge, in order to “be
entitled to the benefits under Section 7(dlaintiff had to give notice of “Good
Reason” “in respect of clauses (i), (i(y), (v) and (vi)” between the dates of

December 3, 2007, and Jun€B09, and “in respect of clae (iii))” between the dates

of December 3, 2007, and June 3, 2010. [Bat 4-6; Amendment]. Paragraph 2 of

This sentence reads in the unamendee@iRietn Agreement as follows: “(c)
Good Reason Executive’'s employment may berminated by Executive for Good
Reason.” [Retention Agreement § 6(c)].

®%When included in the Retention Agreement, following this modified language
are clauses (i) through (vi) which further define “Good Reason.” [®eel4, Exhibit
Al.

20

AO 72A
(Rev.8/82)



the Amendment redefines the term “Good Ready placing temporal restrictions on
Plaintiff’'s ability to invoke section 6(c) in order to receive the severance benefits
separately explained in section 7.

Contrary to Plaintiff's contentiorsection 7 does not define “Good Reason” o

-

set the parameters for Plaintiff's entitlemeéntthe severance benefits. Section 7,
instead, explains the benefits to which Plaintiff is entiiliedGood Reason” is
established and Plaintiff otherwise compliath the terms of the modified Retention
Agreement. The language of sectiédndoes not conflict wh the language of
paragraph 2 of the Amendment. The fHwt section 7 d@enot otherwise place
temporal restrictions on “Good Reason” is irrelevanfThe allegations in the
Complaint are in accord with this understamgof the how the various sections of the
Retention Agreement are interpreted: Tdotract provided that Plaintiff could
terminate his employment for “Good Reasas tefined in section 6(c), upon written
notice as provided for in the contract (sstions 1(b) and 6(d)), and that, upon

compliance with these contract terms,féeant would pay Plaintiff a severance

°Plaintiff, in fact, acknowledges thatetevergreen protections” provided for
in the Retention Agreement, ssection 1(b), could be modified upon notice by
Defendant. [Doc. 7 at 15]. While he centls that no such notice was given, the
executed Amendment to the Betion Agreement contains a notification in paragraph
2 of changes to those protections.

\
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package as outlined in the contracctson 7. [Complaint T 11-12; Retention
Agreement].

Finally, paragraph 3 of the Amendment daéer the interpretation of paragraph
2. Plaintiff’'s arguments to the contraryarot persuasive. Plaintiff’s reliance, taken
out of context, on the final sentence ofgggaph 3 of the Amendment is misplaced
That sentence provides: “No provisiontbfs paragraph shall modify Executive’s
right to resign for Good Reason by virtue of any of the events or circumstances
described in Section 6(c)((j), (iv), (v) or (vi), or, following the first anniversary of
the Effective Time, to resign for Good Reasby virtue of any of the events or
circumstances described in Section 6iig)(disregarding the provisions of this
paragraph).” [Doc. 7 at 8, 25-26].

As Defendant points out, the sentences of paragraph 3 of the Amendment pertain
to “Executive” - in this case, Plaintiff resigning during the first year following
Defendant’s purchase of the business. TEmguage is placed at the end of the second
paragraph in section 6(c) of the Reten#i@meement which follows the list of clauses,
6(c)(i) through (c)(vi), set forth in the firparagraph of that section. [Doc. 14 at 10t
12; Exhibit A]. The reference in thergence relied on by Plaintiff, “No provision in

thisparagraph . . .,” refers ntt the first paragraph oéstion 6(c), which begins with
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“(c) Good ReasanExecutive’s employment . . .” as modified by paragraph 2 of the

Amendment, but with the second paragrapthat section which begins with “Good
Reason shall not include . . .” as modifieg paragraph 3 of hAmendment. [See
Doc. 14, Exhibit A]. And the basic ruled contract construction dictate a result
contrary to Plaintiff’'s attept to render meaninglessrpgraph 2 of the Amendment
by focusing on the final sesmice in paragraph 3 of the Amendment. The “contract
must be construed as a whole, givingeeffto all of its provisions and avoiding a

construction which would rendany of those provisions illusory or meaningless.]

Seabreak Homeowners Assdgl7 A.2d at 269; and séel. du Pont de Nemouyr498

A.2d at 1113 (“the meaning which arisesnfra particular portion of an agreement
cannot control the meaning of the entiresmgment where such inference runs counter
to the agreement’s overall scheme or plan”).

For all of these reasons, the court firldat the Amendment to the Retention
Agreement was supported byweonsideration, that Plaintiff's construction of the
Amendment is not supported by the clear nmegand reasonable interpretation of the
terms and language of the Amendmentnésgrated into the Retention Agreement
and that, as modified, the Retention égment placed temporal restrictions or

Plaintiff’'s invocation of “Good Reason” fdris termination. Because Plaintiff gave
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notice of “Good Reason” on February Z®)14 [Doc. 7, Exhibit 5], which was
approximately four to five years afteeteadlines imposed Bye modified Retention
Agreement (that is, June 3, 2009, or JBn2010), the severanbenefits set forth in
section 7 were not triggereds a matter of law, Defendadid not breach the terms
of the modified Retention Agreaant. Accordingly, the cou@RANTS Defendant’s
motion [Doc. 4] to dismiss Count One of the Complaint BENIES Plaintiff's
partial motion [Doc. 6] for summary judgmt. Defendant’s motion [Doc. 12] for
relief pursuant to Rule 56(d) BENIED asMOOT .

b. Promissory Estoppel, Count Two

174

Defendant seeks to dismiss Count Tatéhe Complaint which asserts a cause
of action for promissory estoppel. [Da@kat 13-16]. Defendant argues that, because

Plaintiff has sought to enforce the RetentAgreement, he cannot recover equitabl

(D

relief for promissory estoppel. [ld.Plaintiff, however, contends that at this stage of
the proceedings he may plaadhe alternative and sealief for promissory estoppel
if Defendant is not found in breach of catt, that he has not sought to enforce the
Amendment to the Retention Aggment, and that dismisganot appropriate because

he has adequately pled a cause of actifidoc. 7 at 29-34]. The court finds that
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Plaintiff has properly pled promissory gspel as an alternative claim and theory of

recovery.

“Under Georgia law . . . an estoppefjueres a showing that (1) the defendan

made certain promises, (2) the defendant should have expected that the plain;

would rely on such promises, and (3) thei&f ] did in fact rely on such promises

to [his] detriment.” _Alins v. Cagle Foods JV, LL&11 F.3d 1320, 1326 (1Lir.

2005). “The threshold requirement for amissory estoppel clai is that there be
some enforceable promise bettiefendant. ... A ‘promise’ is ‘a manifestation of ar
intention to act or refrain from acting inspecified way, so made as to justify a

promisee in understanding that a committrieass been made.”” _American Casual

Dining, L.P. v. Moe’s Southwest Grill, L.L.C426 F. Supp. 2d 1356, 1372 (N.D. Ga

2006) (citations omitted). Thadlegations in Count Two state a cause of action fg

promissory estoppel, that is, that pustuto the Retention Agreement, Defendant

promised to pay severance benefits to Plaintiff, if any action constituting “Gag
Reason” occurred which was not limited bydime period, that Defendant should
have reasonably expected Plaintiff to r@iythat promise to continue his employment

that Plaintiff did continue his employmerand that Defendant must be forced ta
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comply with the promise to pay the sevaraienefits or Plaintiff will suffer a grave
injustice. [Complaint 1 25-32].

While Plaintiff cannot recover under both a breach of the original Retenti
Agreement and on the doctrine of promissesioppel, under the circumstances of thi

case, the court finds that Plaintiff “catead both a breach of contract claim and |

promissory estoppel, in the alternative.” Ultrasound Imaging Corp. v. Hyatt, Cor

2009 WL 3029763, at *10 (N.D. Ga.@ember 22, 2009); and sAenerican Casual

Dining, 426 F. Supp. 2d at 1371 (“Rule 8 of the Federal Rules of Civil Proced
permits a party to plead altertive and inconsistent clainasd theories of recovery.
... Thus, a party is generally permittegblead both promissory estoppel and breac
of contract claims in the alternative.”)Nevertheless, when the promise underlying
the estoppel claim is the same promise tlagtbeen alleged to have been breached
the contract claimnd when neither party disputes #vdastence of a valid contract, the
doctrine of promissory estoppel does npplg, even when it is asserted in the

alternative.” _Ultrasound Imaging Cor2009 WL 3029763, at *10 (emphasis in

original); and sedmerican Casual Diningt26 F. Supp. 2d at 1371 (“When neither
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side disputes the existence of a valid cactt the doctrine of promissory estoppel doe
not apply, even when it isaerted in the alternative .

Plaintiff may plead in the alternativetims case because he disputes the validity
of the Amendment to the Retention AgreeimeRlaintiff soughonly to enforce the
terms of the original Retention Agreemeand contends that the Amendment is
unenforceable, while Defendartied on the modified Retdan Agreement to dispute
the breach of contract claiamd contends that the oingl Retention Agreement does
not constitute the agreement between plagties. Additionally, this court has
dismissed Plaintiff's breach of contract claand he will not be dbto recover on that
claim - no election of remedies is even required in this case. Nat'l Eljte

Transportation 2001 WL 2728408, at *4 (“If theomtract provision at issue is

°The district court in Nat'l Elite Trap®rtation, LLC v. Angel Food Ministries,
Inc., 2011 WL 2728408 (M.D. Ga. Jul12, 2011), apparely would allow an
alternative theory of recovery for promisg@stoppel to a breach of contract claim
even if the plaintiff seeks to enforce thentract and neither party disputes the terms
of the contract. The districiourt stated “that dismissing an equitable count at [an]
early stage is not appropriate merely beeda claimant] is prohibited under Georgia
law from recovering under a breach of contthebry and [an equitable theory]. . . .
Though a plaintiff cannot recowander both legal arehuitable claims at trial, he can
certainly state claims under both theorieBigicomplaint and latdye required at trial
to elect under which of these remedjiles] wishes to proceed.” ldat *4 (quoting
Manhattan Constr. Co. v. McArthur Elec., InB007 WL 295535, at *9 (N.D. Ga.
January 30, 2007)) (internal quotation marks omitted).
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ultimately deemed to be unenforceable, Rlfihas the right to pursue a claim of
promissory estoppel.”).

At this stage of the poeedings, the court is only considering “the sufficiency
of the complaint . . . and [is] not ddfing] the merits of the case.” WeiB13 F. Supp.
2d at 1359. The court finds “that the fadtabegations in a aoplaint . . . ‘possess
enough heft’ to set forth ‘a plausible entitlamé&o relief” for promissory estoppel.
Stephens500 F.3d at 1282 (quoting Twombl$27 S. Ct. at 19667). For these
reasons, the coutENIES Defendant’s motion [Doc. 49 dismiss Count Two of the
Complaint.

C. Intentional and Negligent Misrepresentation, Count Three

Relying on the “merger claasin the Retention Agreement which Plaintiff has
sought to enforce, Defendant contends Biaintiff cannot state a cause of action fo
intentional or negligent misrepresentatidwwcording to Defendant, the merger clause
in the agreement forecloses Plaintiff §aace on any representations or promises not
found within the four cornerof the Retention Agreememtthe Amendment because
Plaintiff has elected to enforce the aat. [Doc. 4 at 16-20]. And Defendant
contends that Plaintiff cannot prove asmeipresentation upon which he justifiably

relied in connection with the Amendment._[IdPlaintiff responds arguing that there
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is no merger clause in the Retention Agreetnethe Amendmenthat he can rely on

misrepresentations allegedhade in connection with thmendment, and that he is

S

not seeking to enforce the Am@ment. Again, Plaintiff notes that he is only require(
at this stage of the proceads to state a claim not progatitlement to relief. [Doc.
7 at 29-31, 34-41]. Inthe Complaint, PIirs claim is based on the wording of the
Amendment in which “Defendant state@tithe Amendment was intended to clarify
the circumstances under which ‘Good Reasanild be invoked pursuant to section
6(c)(iii)” of the Retention Agreement anddeal on other representations of Defendant
in regard to the Amendment. The Complaisserts that Defendant now contends that
the Amendment limitthe time period during which Priff could receive severance
benefits for one or more of the “Good Re@ascauses listed in section 6(c) of the
Retention Agreement.  Accordingly, f@adant intentionally or negligently
misrepresented the purpose of the Ameaninknowing that Plaintiff would rely on
those misrepresentations. [Complaint { 33-£34intiff has stated a cause of action
for intentional or negligent misrepresentation.
“Negligent misrepresentation is simitarfraud and requires the same elements
of proof, the only difference being whethtte defendant knowingly or negligently

made the misrepresentation.” American Casual DiM@ag F. Supp. 2d at 1365. “A
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claim for negligent misrepresentation requires proof that: (1) the defendant negligently
supplied false information to foresable persons, known and unknown; (2) sugh
persons reasonably relied upon that infdramg and (3) economic injury proximately
resulted from that reliance.”__lct 1365-66. And intentional misrepresentation
requires a plaintiff to plead that the defendant “has intentionally made a false

statement.”_Lockett v. AllState Ins. €864 F. Supp. 2d 1368, 1382 (M.D. Ga. 2005),.

However, “[a] party claiming he was frauduatly induced to enter a contract [based
on misrepresentations] has two possible remedies: (i) promptly rescind the confract
after discovering the fraud and sue in tortrEmovery of the contract’s consideration

(as well as other resulting dages); or (ii) affirm the contract and sue for damages

resulting from the fraud.” Lakesidevestments Group, Inc. v. AlleR53 Ga. App.

448, 451, 559 S.E.2d 491, 494 (2002); andQ@eseley v. Fossl88 Ga. App. 766,

768, 374 S.E.2d 534, 535 (1988) (same). “If the party chooses the latter option|and
affirms the contract, however, he is boundtbyterms, including the provisions of a

merger clause.” Alleril53 Ga. App. at 451, 559 S.E.2d at 494; andseseley 188

Ga. App. at 768, 374 S.E.2d at 535 (“If thefrauded party has ngscinded but has
elected to affirm the contract, he is releghto a recovery inontract and the merger

clause will prevent his recovery.”). This the result because “[m]erger clause$

\"4
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operate as disclaimers, and establisht tthe written agreement completely anc
comprehensively represents the arrangement between the parties.” Morris V.

Progressive Health Rehabilitation L| #2007 WL 908646, at *1(M.D. Ga. March 22,

2007);_.and seAuthentic Architectural Millwoks, Inc. v. SCM Group USA, Inc262

Ga. App. 826, 828, 586 S.E.2d 726, 729 (2003) (“Stated another way, the entire
agreement clause operates as a disclaiggablishing that the written agreement
completely and comprehensively represaiitsf the partiesagreement.”) (citation
omitted).

As noted, Plaintiff argues that, lattugh he sought to enforce the origina
Retention Agreement, he is not seekingriorce the Amendmeand, in fact, argues
that the Amendment is void. For this reashe contends that he has rescinded the
Amendment and may sue for misrepresentation. The problem with this argument is
that Plaintiff, as he acknowledges, geeking to enforce ¢éhoriginal Retention
Agreement and that is the contract in which the “merger clause” relied on|by
Defendant is found. If a merger clauseoasitained within the Retention Agreement,
then Plaintiff would be bound by the termglwdt merger clause and could not rely on

representations not contained in the rfiedi Retention Agreement. However, the
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court finds that the Retention Agreemeeither as originally agreed upon or as
modified, does not contain a merger clause.

The clause that Defendant ralien states: “(c) Amendmentshis Agreement

may not be amended or modified othemswthan by a written agreement executed by
the parties hereto or their respective sucassaud legal representatives.” [Retentior

Agreement 8 14(c)]. “In First Data POS v. Willa73 Ga. 792, 546 S.E.2d 781

(2001), [the Georgia] Supreme Court noted that the following language was a standard

merger clause: ‘The Agreement . . . constitutes the entire agreement betweep the

=

parties with respect to the subject matentained herein and supersedes all prig
agreements and understandings, both anal written by and between the parties
hereto with respect to thelgect matter hereof.” _SCM Grou@62 Ga. App. at 729-

30, 586 S.E.2d at 829 (quoting Willig73 Ga. at 793, 546 S.E.2d at 783). Thg

117

language in the clause ralien by Defendant is labeléAmendments” not “Merger”

or “Entire Agreement,” seéd. at 730, 586 S.E.2d &29, and only requires that

D

amendments or modifications the Retention Agreement be in writing but nowher
disavows reliance by Plaintiff on oral represéintas that might have been to Plaintiff
concerning the meaning of the writtierms of the Amendment. Sderris, 2007 WL

908646, at *10 (nting that merger clauses stated that the agreements “set forth|the
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entire agreement and understanding of théigsahereto andupersede any and all
prior agreements, arrangements and undailsig among the parties” or “contains the
full and complete understandingtbk parties hereto withgard to the subject matter
contained herein”) (citationand internal quotation marks omitted). The clause
section 14(c), relied on by Bendant does not contairettanguage found in standard
merger clauses and does not foreclosenBtts reliance on alleged representations
made by Defendant but not contained within the four corners of the contract.
Furthermore, to the extent that PiEif relies on allegd misrepresentations
contained within the Retention Agreementled Amendment, a mger clause would
not foreclose Plaintiff's misrepresentation claim. 8kgat *10 (the plaintiffs “may
proceed on their fraud and negligent misesentation claims only if” the false

promises and misrepresentations are coathwithin the written contracts); American

Casual Dining426 F. Supp. 2d at 1368 (if the c@ur contains a merger clause, “a
plaintiff cannot prove that [he] justitdy relied on dkeged misrepresentations not
contained within the contract”); SCM Grqup62 Ga. at 828, 586 S.E.2d at 72¢

(“Because the record shows that [the fifffirelied upon misrepresentations in the

contract itself, no alleged merger clawse bar [the] fraud and misrepresentation
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claims.”). Plaintiff is relying in parton an alleged misregsentation in the
Amendment, that is, the recital which states:
WHEREAS, theparties desire to enter into this Agreement to revise the
terms of the Agreement to clarify the circumstances under which the
Executive may terminate employment for ‘Good Reason’ (as defined in
the Agreement) pursuant to Section 6(c)(iii) of the Agreement and to
modify the terms of certaiaquity compensation awards.
[Complaint T 35 (quoting Amendment)].[tAough Plaintiff may not be able to rely
on this recital to support his breach of e¢ant claim, this court found no authority in
Georgia law prohibiting Plaintiff from contendj that this statement of the “parties|’]
desire” is a misrepresentation upon whichustifiably relied to his detriment when
entering the Amendment the Retention Agreement.
For the foregoing reasons, the court finds that Plaintiff has stated a caus

action for intentional or negligent mismggentation and may proceed on that theor

of recovery._Seé&rickson 127 S. Ct. at 2200 (the pleads “give the defendant fair

notice of what the . . . clai is and the grounds upon whichasts”). Accordingly, the
courtDENIES Defendant’s motion [Doc. 4] tosiniss Count Three of the complaint.
d. Attorney’s Fees and Costs
Plaintiff seeks attorney’s fees atwkts under Georgia law, including, O.C.G.A,

88 13-6-11, 13-1-11, and as provided fotha Retention Agreement. [Complaint 1]
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44-46; Retention Agreement 8 10]. Defendamposes this relief with respect to the
provision in the Retention Agreement arguingttRlaintiff is not the prevailing party
and not entitled to payment of attornefeges. [Doc. 4 at 20-21]. Plaintiff opposes
Defendant’s motion contending that he ifitbad to attorney’s fees as provided for in
the Retention Agreement. [Doc. 7 at 4Because this court is dismissing the breac
of contract claim and denying Plaintiffrmotion for partial summary judgment on
Count One, the breach of contract clafPhintiff is not entitled to attorney’s fees
pursuant to the Retention Agreement. wdwger, depending on the outcome of theg
remaining state law causes of action famissory estoppel and misrepresentation
Plaintiff may be entitled to attorney’sds and costs under Georgia law. For thi
reason, Defendant’s motidDoc. 4] to dismiss iISSRANTED with respect to the
request for fees pursuantttee Retention Agreement aD&ENIED with respect to the
request for fees and costs under Georgia law.
V.  Conclusion

For the foregoing reasons and cited authority, the G@RANTS IN PART
andDENIES IN PART Defendant’'s motion [Doc. 4] to dismiss as set fepra;
DENIES Plaintiff's motion [Doc. 6] fo partial summary judgment; aENIES as

MOOT Defendant’s Rule 56(d) motion [Doc. 12] for discovery.
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Defendant’'s answer to remaining caaisé action in the Complaint is due
fourteen (14) days from entry of this order. $ed. R. Civ. P. 12(a)(4)(A).

SO ORDERED THIS 16" day of December, 2014.

C:Jm MY
JANET F. KING
UNITED STATES MA TE JUDGE
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