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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

THE PRUDENTIAL INSURANCE
COMPANY OF AMERICA,

Plaintiff,
V. 1:14-cv-1879-WSD

SHARON DAVIDSON, THE
ESTATE OF FRANK W.
DAVIDSON, MATTHEW T.
DAVIDSON, and BRYAN JAMES
DAVIDSON,

Defendants.

MATTHEW T. DAVIDSON and
BRYAN JAMES DAVIDSON,

Cross Claimants

V.
SHARON DAVIDSON,

Cross Defendant

OPINION AND ORDER

This matter 1s before the Court on Prudential Insurance Company of
America’s (“Plaintiff”) and Sharon Davidson’s (“Sharon”), the Estate of

Frank W. Davidson’s (“Estate”), Matthew T. Davidson’s (“Matthew”) and
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Bryan James Davidson’s (“James”) (together, “Defendants”) Joint Motion to
Interplead and Dismiss Plaintiff Theudential Insurance @apany of America
with Prejudice [11] (“Joint Motion”). Ado before the Court is Sharon’s Motion
for Summary Judgment [14] (“Motion™).

l. BACKGROUND

A. Complaint in Interpleader and Joint Motion

On June 17, 2014, Plaintiff filed iGomplaint in Inerpleader [1]
(“Complaint”). Plaintiff asserts that it issued, to Lockheed Martin Corporation
(“Lockheed”), group life insurance policjumber G-23747 for basic life insurance
coverage (“Plan A”) ad policy number G-43406 faccidental death and
dismemberment insurance coverage (“A&nof Lockheed employees (together,
the “Plans”). (Compl. §9). Frank W. fddson (“Frank”), a Lockheed employee,
had life insurance coverage in the amount of $34,000 under Plan A (“Plan A Death
Benefits”) and $534,000 under Plan B @RIB Death Benefit} (together, the
“Death Benefits”). (I1df1 10, 14). Frank designateid wife, Sharon, as his
beneficiary under the Plans. (Ff] 11-12).

On April 22, 2013, Frank died from multiple gunshot wounds. {I#3).

The death is being investigated as a homicide). (Id.



On May 23, 2013, Sharon assertetdaam to the Dedtt Benefits. (Idf 15).
Plaintiff asserts that Sharon is a suspeconnection with Frank’s death and, if it
Is shown that she murdered or comnsgito murder Frank she would, under
Georgia law, forfeit any right shead to the Death Benefits. (i 16-17). If
Sharon’s right to the Death Benefitdasfeited under GeorgiLaw, the Plan A
Death Benefits would be paid to Frank’s surviving children, Matthew and Bryan,
in equal shares._(14f 19-21). The Plan B Death Benefits would be paid to
Frank’s Estate. _(l{l.

Plaintiff asserts that it is ready amdling to pay the Death Benefits in
accordance with the terms of the Plamg, cannot determine who is entitled to
them. (1d.91 23-24). As a result, thereegyotential conflicting claims to the
Death Benefits and Plaintiff “is or mdoe exposed to multie liability.” (1d.

1 23). Plaintiff requests that it be allowed to deposit the amount of the Death
Benefits into the Registry of the Courtdathat the Court determine to whom the
Death Benefits should be paid. (f] 25-26).

On November 17, 2014, Plaintiff and Defendants filed the Joint Motion,
requesting that the Court enter an orgeirsuant to Rules 22 and 67 of the Federal
Rules of Civil Procedure: (1) directing Riaif to deposit with the Clerk of Court

the amount of $568,000.00, together witkraed interest; (2) discharging Plaintiff



of all liability; (3) dismissing with prejudicall claims against Plaintiff relating to
the Plans and the Death Benefits; and (4) dismissing Plaintiff from this action
without costs to any party.

B. Cross Claims and Motion for Summary Judgment

On August 29, 2014, Matthew and Bryan (“Cross Claimants”) filed their
Cross Claims [9] (“Cross Claims”against Sharon and the Estate. The Cross
Claims restate many of the allegationsha Complaint, inelding that the Plans
name Sharon as the sole beneficidmgt Frank was killed by multiple gunshot
wounds to the head, and that Sharongaspect in the murder investigation but
has not been arrested. (Cross-Cl. 11 9-They claim further that if is shown that
Sharon murdered or conspired to nerréfrank, she would not be entitled to
receive the Death Benefits. (] 16-17). Cross Claimants also allege that if
Sharon is found to have murdered or qgored to murder Frankhe Plan A Death
Benefits would be payable to Cross Giants, and the Plan B Death Benefits
would be payable to the Estate. (d19)?

Cross Claimants allege that Sharon newedl, or conspiretb murder, Frank,

and they raise numerous factual allegationsupport of this assertion. (Id.

! The Cross Claims begins page 7 of Docket No. 9.

The Estate currently is being adnsiiered by Sharon. (Cross-ClI. § 19).



111 20-21) Cross Claimants allege claims:f¢l) payment of the Death Benefits
to Cross Claimants or the Estate, as appate (Count One); (2) Full Value of the
Life of Frank Davidson (Count Two); Y&ssault and Battery (Count Three);

(4) Loss of Consortium (Count Four);)(Buneral, Burial, Medical, and Other
Necessary Expenses (Count Five);d6)Accounting (Count Six); (7) Imposition
of Lien on Assets of the Estateffank Davidson and Injunctive Relief (Count
Seven); (8) Punitive Damages (Counglt); and (9) Attorney’s Fees (Count
Nine).

On September 12, 2014, Sharon filed Aeswer [10] to the Cross Claim.

In it, Sharon admits the Plans exist, thla¢ is the designated beneficiary, and that
Frank was murdered on April 22, 2013 aa®sult of multiple gunshot wounds to
his head. (Answer {1 9-12). Sharon dsrknowing if she is a suspect in Frank’s
murder, and she denies any inkerhent in his murder._(1df 15-16, 18-19).

On February 23, 2015, Sharon filed IMotion, arguing she is entitled to
summary judgment on Count One of the€¥ Claims and that the Court should
decline exercising supplemental jurisdiction the remaining state-law counts or,
in the alternative, grant her summamnggment on the state law counts. (Mot. at

2). Sharon asserts that she “did notkrthnk,” “did not conspire with anyone to

3 The Court will address the factual glions in this case when it considers

Sharon’s Motion.



kill Frank,” “did not participate in theilking of Frank . . . in any way,” “had
nothing to do with causing [Frank’s] deatas] not been arrested for the death
of Frank,” and “[has] notéen prosecuted for the death of Frank . . ..” (Sharon
Decl. [14-3] 11 3-8).

Il. DISCUSSION ON THE JOINT MO TION TO INTERPLEAD AND
DISMISS

A. Legal Standard

Rule 22 of the Federal Rules of @iRrocedure provides that “[p]ersons
with claims that may expose a plaffito double or multiple liability may be
joined as defendants and required to interple&ed. R. Civ. P22(a)(1). Rule 67
of the Federal Rules of Civil Procedymvides that if “any part of the relief
sought is a money judgment or the dispos of a sum of money or some other
deliverable thing, a party--on notit@ every other party and by leave of
court--may deposit with the court all or paftthe money or thing, whether or not

that party claims any of it.” Fed. R. Civ. P. 67(a).

B. Analysis
Plaintiff asserts that it is ready amdling to pay the Death Benefits in

accordance with the terms of the Pldms, cannot determine factually or legally

who is entitled to the Death Benefits. of@pl. {1 23-24). Defendants’ potential



conflicting claims to the Deth Benefits open, or potentially expose, Plaintiff to
multiple liability. (Id. 23).

Plaintiff and Defendants assert that Ridd should be allowed to deposit the
Death Benefits into the Registry oktiCourt and should then be dismissed from
this action with prejudice. (Joint Mot. &t2). The Court agrees with the relief
requested and the Joint Motion is granted.

[ll.  DISCUSSION ON SHARON’S MOTION FOR SUMMARY
JUDGMENT

A. Legal Standard

A court “shall grant summary judgmentife movant shows that there is no
genuine dispute as to any material fad #re movant is entitled to judgment as a
matter of law.” Fed. R. CiWR. 56(a). Parties “assertititat a fact cannot be or is
genuinely disputed must support that asserby . . . citing to particular parts of
materials in the record, including depgms, documents, electronically stored
information, affidavits or declarationstipulations (including those made for
purposes of the motion only), admissipiméerrogatory answers, or other
materials.” Fed. RCiv. P. 56(c)(1).

The party seeking summary judgmenatsethe burden of demonstrating the

absence of a genuine dispute as toraajerial fact._Herzog v. Castle Rock

Entm’t, 193 F.3d 1241, 1246 (11th Cir. 1999). c®rthe moving party has met this



burden, the non-movant must demonsttagd summary judgment is inappropriate

by designating specific facts showing a genussee for trial._Graham v. State

Farm Mut. Ins. Cq.193 F.3d 1274, 1282 (11th Ci©999). Non-moving parties

“need not present evidencearform necessary for adssion at trial; however,
[they] may not merely resin [their] pleadings.”_Id.

The Court must view all evidence irethght most favorable to the party
opposing the motion and must draw all nefeces in favor of the non-movant, but

only “to the extent supportable by trexord.” Garczynski v. Bradsha®73 F.3d

1158, 1165 (11th Cir. 2009) (quoting Scott v. Harss0 U.S. 372, 381 n.8

(2007)). “[C]redibility deerminations, the weighing @vidence, and the drawing
of inferences from the facts are thum€tion of the jury . ...” Graham93 F.3d at
1282. “If the record presents factual issube court must not decide them; it must
deny the motion and proceed to trial.” Herz§3 F.3d at 1246. But, “[w]here

the record taken as a whole could not leadtional trier of fact to find for the
non-moving party,” summary judgment for ttn@ving party is proper. Matsushita

Elec. Indus. Co. v. Zenith Radio Corg75 U.S. 574, 587 (1986).

B. Facts In Support of Motion

Sharon asserts, in a sworn declaration, that she “did not kill Frank,” “did not

conspire with anyone to kill Frank,” “did not participate in the killing of



Frank . .. in any way,” “had nothing to eath causing [Franls] death,” “[has]

not been arrested for the death of Frank,” and “[has] not been prosecuted for the
death of Frank . . ..” (Sharon Decl. 11 3-8). Sharon does not provide any other
evidence to support her statements thatdil not murder or conspire to murder
Frank.

C. Facts In Opposition to Motion

Cross Claimants, in opposition of Sharon’s Motion, submit sworn
affidavits from: (1) Matthew [15-1] (Matthew Affidavit”); (2) Bryan [15-3]
(Bryan Affidavit); (3) Ginger Davidson Ginger”), Frank’s sigr, [15-2] (“Ginger
Affidavit”); (4) Beatrice McHan (“McHa”), Frank’s mother, [17] (“McHan
Affidavit”); and (5) Robert Duncan Duncan”), a detectw, [16] (“Duncan
Affidavit”).

Matthew, in his affidavit, states that the day after Frank’s death, Sharon
boxed up Frank’s personal baljings without calling Matthew or Bryan, and
without allowing them to see any ofshpersonal possessiomiscorrespondence.
(Matthew Aff. I 3). He states also ti&ttaron did not call Matthew to tell him of
Frank’'s death. (Idf 4). Sharon, instead, sent Ben-in-law, Zachery Evans, her
daughter, Danielle Evansy@another person to tell y@n his father had been

murdered. (9. During their marriage, Sharon would frequently, and without



authorization, sign Frank’s name toechks drawn on Frank’s checking account.
(Id. 1 5). Matthew also states that he discovered that Sharon had attempted to
obtain a loan under her and Frank’s ndn{éd. 7 8). When Sharon attempted to
obtain a loan in his name, Frank did kobw Sharon had madke application.
(Id.). One week after Frank’s murder,&8bn spoke with him as if nothing was
wrong. (1d.f 10). She refused to make epatact with him when they spoke.
(d.).

Bryan states, in his affidavit, thah the day Frank was murdered, Sharon
did not call him to tell him about his fahs death, deciding instead to send
Zachary Evans, Danielle Evans, araimara Poss--Sharon’s daughter--to tell him
of the murder. (Bryan Aff. { 4). Ahe funeral, Sharon demanded that Bryan
remove his cell phone from Frank’s cell phone account.{(8).

Frank’s sister Ginger, in her affidavdtates that the day after Frank’s
murder she went to see Sharon. (Gingr{ 3). Sharon was on the back porch

of her home smoking when she visited. )Idlhey talked about money. ()d.

4 Matthew found out about the lettercheise it was addseed to Matthew’s

prior home, which was next door to Stiarand Frank’s resides. Matthew Aff.

1 6). The Post Office forwarded thedter to his new residence. (i 6-7).

Matthew states that he opened the lettgsuening it to be his, and discovered that,
while it listed his old address, it waddressed to Sharon and Frank. {18).

Matthew believes that Sharon was trying to obtain loans in Frank’s name without
Frank knowing, and wasaving mail sent to Matthewsld address to avoid Frank
learning of the loan applications. (1i9).

10



Sharon complained that she did not hamg money and that she intended to go to
the bank later that afternoon. {(ld Sharon said at some point she would get
Frank’s life insurance proceeds. jldSharon refused to look Ginger in the eye
during the conversation._()d.

Frank’'s mother, McHan, states in héfidavit that Frank always got into his
car at approximately 5:30 a.m. to leaveiark. (McHan Aff.  3). He turned on
the carport light before getting into his car. YIdFrank was shot in his car in the
carport. (Id). The light fixture cover and the bulb in the carport were missing
when the shooting was investigated. )(Idl'he house in which Frank lived with
Sharon, and which McHan owned at thedjns roughly 1,500 square feet with
three bedrooms._(ld. 4). The carport is a shalistance from the bedroom where
Sharon slept. _(14l. In the year before Frarktdeath, Sharon consistently
complained that “she had no life, coulat bring friends around, and could not
bring her grandchildrearound, because of Frank’s drinking.” (1d6). Sharon
told McHan that Frank was shot withstown gun, which was missing, and that
Frank’s keys to the house were also missing. Y(Id). Despite the missing keys,
and the possibility that Frank’s murdereay have access to her home, Sharon
refused to change the locks, statingf‘{ijey [the murdereor murderers] had

wanted me, they would havdl&d me then .. ..” (I1df 8).

11



McHan states that Sharon initiallyagined that Zach killed Frank. (16.9).
Sharon claimed that “because Zachary ExaartsDanielle Evans were in the midst
of a custody fight, she thought that Zach&wans had apparently killed [Frank] to
get back at Sharon.” _(Id. Three or four days after Frank’s death, Sharon stated
that “Frank was killed as a result of somet €6 road rage incient . . . .” (Id.

1 10).
McHan states further:

[Sharon] would always park herroan the turnaround portion of the
driveway at the back door of@house behind the open carport.
Frankie would always park his darthe open carport. When | saw
pictures of where Sharon's car was parked the night of Frankie’s
murder, | noticed that she hadrked her car where she had never
parked it before. She was parkesdtjaff the driveway, by the side of
the carport, near Frankie's carhe place where she was parked
would block the view of anyone loalg at the carport or Frankie’s
car, looking down Paul Samuel Road from Stilesboro Road. When |
asked Sharon why her car was paritezte that night, she said it was
to keep the “pine sap” from getting on her car. | reminded her that |
had cut the pine trees down sonmdibefore. She then gave me a
different excuse for parking therthat she was concerned the clear
coating on her car mighepl because of the sun.

(Id. 1 11). The dog did not bark that morning, even though he barked when
strangers approached the house. {Itl2). Sharon claimed that she did not hear

gunshots the morning Frank was killed. {dL3).

12



On April 25, 2005, Sharon pleaded guiltyaggravated assault in the
Superior Court of Cobb County, Geordoa attempting to shoot Frank in October
2004. (1d. 18, Exhibit A). She served time for this conviction. )(d.

Duncan, a detective for the Cobbuiity Police Department Homicide Unit
in Marietta, Georgia, submitted an affigavDuncan has been with the Homicide
Unit for eight years, and he has investigated over fifty homicides in the last five
years. (Duncan Aff. § 2). Frank’s murdeyvestigation is ssigned to him, and,
while he does not yet have enough evidenaatest or convict Sharon, “she is the
prime suspect” in Frank’s murder._(Ifi3).

Duncan states that Sharon called @1.7:40 a.m. on the morning of Frank’s
murder, and was on the phornben the Cobb County Fig& Rescue Unit, near
Frank and Sharon’s resulee, arrived. _(Id][1 5-6). While on the phone with 911,
Sharon kept stating that sheett to move Frank’s body._(14.6).

Duncan arrived at the sceneagiproximately 8:25 a.m._(14.7). When he

did, Sharon stated that shalltaed to movd-rank’s body. (I9. Frank had been

> Exhibit A to the McHan Affidai shows that on January 21, 2005, a
criminal warrant for the 2004 incident wiled, charging Sharon with aggravated
assault for “an assault upon the persofmaink Davidson, with a .38 calibre
handgun, a deadly weapon, by chasing him and firing the handgun atimes%
and with reckless conductrfendangering Frank and nbgresidences by “firing
a handgun through the door and again detsowards nearby houses.” (McHan
Aff. 1 18, Exhibit A). Exhibit A reflects that, on April 25, 2005, Sharon pleaded
guilty to aggravated assault. (lid.

13



shot twice in the head. (). One of the bullets was found in his skull and the
other in the vehicle._(1§l. Frank’s body was completely out of his vehicle and had
been dragged to a place near the steplseotarport leading into the house. Xld.
Frank was not a large mandaDuncan believes that Sharon had the strength to
move his body, alone or with assistance.)(ld.

Duncan states there was blood allrae crime scene and Frank’s body.
(Id. § 8). Sharon only had a small amounblaiod on the bottom of her slippers.
(Id.). If Sharon had attempted to move tiody, she would have been covered in
blood. (Id). Sharon confirmed she did not shower or wash any blood _ofj. (Id.
Based on Sharon’s statements, Dunoalieves Sharon lied about moving Frank’s
body. (Id).

Sharon initially stated she did not know when Frank usually left for
Lockheed. (Idf 9). When later confronted by Duncan, Sharon confirmed that
Frank usually left for work betwees:00 a.m. and 5:30 a.m._(ld.Duncan states
it would have been impossible for Sbamot to hear two gunshots from a .38
revolver that early in the nnoing, and, he believeSharon lied about not hearing
gunshots. (1d{ 10-11).

Duncan notes additional inconsistersaie the statements Sharon made to

the police regarding when she wokearpthe morning of Frank’s murder and

14



what she did prior to discovering the crime. {[8.15-17). Sharon initially

claimed there had been no guns in the house since 2005, later admitting that a
Rossi .38 had been in the house after 2005, and that she would sometimes take the
Rossi .38 pistol to and from a neighbor’s house. {[It19). The neighbor was

Ellen Gidding. (Id. When told that Ms. Giddingtated Sharon had retrieved the
Rossi .38 from her home, Sharon admittedfiflearm was kept in Sharon’s home.

(Id.). A Rossi .38 caliber handgun was than used by Sharon when she shot at
Frank in 2004. (1d{ 20).

Duncan confirmed that the butsefrom the 2004 shooting matched the
bullets that killed Frank in 2013, andatithe gun with which Sharon shot at Frank
in 2004, was the same gun used to kill him in 2013. dd21, 23-24). Two
independent witnesses can confirm thadr8h previously stated, in reference to
Frank, that she would “kill that sonofabitchsifie could get away with it . . ..” (Id.

1 26). Sharon also stated she was eoted to a motorcycle gang in North
Georgia, and could ka Frank killed. (Id.

In Duncan’s interactions with Shardme noted she did not appear to be
upset over Frank’s death, and she didaadithim back about the investigation
until Duncan began telling individuals clageSharon that he was amazed that she

did no seem upset over Frank’s deattl had not once cried over it. (Ifi.31).

15



Shortly after that, Sharon called Duncam &zame to his office, where she started
crying about Frank’s death. ()d.

Duncan states that Sharon was obtgraredit cards in Frank’s name, tried
to get loans in his name, that Frank infedrher that he was going to divorce her,
and that she had borrowed $7,000 from Mi&lding some months before Frank’s

murder. (IdY 27-28).

D. Analysis
1. Count One -Payment of the Death Benéfits

Georgia’s “slayer statute” states:

No person who commits murderasluntary manslaughter or who
conspires with another to commit nder shall receive any benefits
from any insurance policy on the litd the decease@yen though the
person so killing or comsring be named benefary in the insurance
policy. A plea of guilty or a judicidinding of guilt not reversed or
otherwise set aside as to anysath crimes shall be prima-facie
evidence of guilt in determining rights under this Code section. All
right, interest, estate, and proceatdsuch an insurance policy shall
go to the other heirs of the desed who may be entitled thereto by
the laws of descent and distrilriof this state, unless secondary
beneficiaries be named in the policy, in which event such secondary
beneficiaries shall take.

® The Court has original jurisdicin over Count One pursuant to 29 U.S.C.

8 1132(e), which gives @eeral district courts jurisdiain to hear civil cases related
to benefits due under therms of an employee welfare benefit plan, including
those brought by a fiduciary. The Policadssue here are employee welfare plans
governed by the Employee Retirement imeoSecurity AC(*ERISA”). The

parties do not challenge the Court’s ®dbjmatter jurisdiction over Count One of
the Cross Claims.

16



0.C.G.A § 33-25-13.

Sharon conclusorily asserts that shebrabt murder or conspire to murder
Frank, and thus is not barred under @&os slayer statute from receiving the
Death Benefits. (Mot. at 4-5). She argwhe has not been arrested or prosecuted
for Frank’s murder, and that Cross @taints cannot establish “the prima-facie
case that is specifically described ie econd sentence of the statute.”)(ld.
Sharon thus argues the slayer statutes cha¢ ban her Death Benefits payments.

(Id.). In advancing her argument, Sharolresesolely on the sworn statements in

! Sharon and Cross Claimants agree thastayer statute applies to this case.

The Eleventh Circuit Court of Appedisis not yet determad whether ERISA
preempts state slayer stes. The Supreme Court has noted, in a case involving
the question of ERISA preemption of a different statute, that “the principle
underlying the [slayer] statutes--which haxeen adopted by ndpevery State--is
well established in the laand has a long historical pedigree predating ERISA.”
Egelhoff v. Egelhoff ex rel. Breingeb32 U.S. 141, 152 (2001 p5everal district
courts, relying on Egelhgfhave concluded that ERISA does not preempt state
slayer statutes. Sédwater v. Nortel Networks, Inc388 F. Supp. 2d 610, 614
(M.D.N.C. 2005); Admin. Comm. for thid.E.B. Inv. and Ret. Plan v. Haryi817
F. Supp. 2d 759, 761 (E.D. Tex. 200dhe parties do not assert that ERISA
preempts Georgia’s slayer statute.

The federal common law rule regardislayers derives from the common
law principle that no person should bemgted to profit from his own wrong.
E.g., Prudential Ins. Co. v. Tyl690 F.2d 848, 849 (4th Cir. 1982). The Court
notes Cross Claimants’ assertion thaai®h murdered or conspired to murder
Frank, if true, would prevent her frooollecting the Death Benefits under both
Georgia law and federal common-law.

17



her declaration that she did not murder or conspire to murder Franlkat 4)d.
(citing Sharon Decl. 1 7-8).
The Georgia Court of Appeals adsised substantially similar facts and

claims in_Cantera v. AnHeritage Life Ins. C9.617 S.E.2d 259 (Ga. Ct. App.

2005). Canteravas an interpleader action wided by American Heritage Life
Insurance Company (“AmeRaa Heritage”). The aan concerned life insurance
proceeds payable as a result of an inssradirder. Jose Guero (“Guerrero”)
was the husband of the decedenukiiaa Marquez (“Marquez”), who was

murdered._Cantera v. Arhleritage Life Ins. C.617 S.E.2d 259, 260 (Ga. Ct.

App. 2005). She alsoad two children._Id American Heritge alleged, and
Guerrero admitted, that Marquez wasrdered, and American Heritage also
alleged that Guerrero was suspected of killing Marquez. Id.

Guerrero filed for summary judgment seeking payment of the insurance
proceeds due under Marquez'’s life insurance policy. Tlite motion was denied.
Id. Three years later, @urero filed a second motion for summary judgment, on
the grounds “that he had been found guaitty by Mexican authorities for the
murder of his wife” and stating agairathhe did not kill Marquez and did not
participate or have any kndsdge of her killing._ldat 260-61. The trial court

granted Guerrero’s motion for summary. &i261. The children appealed. Id.

18



The Georgia Court of Appeals reversidding that “Guerrero’s statements
that he did not kill his wife & not competent evidence.” lak 262. The Cantera
court held that a “conclusion or allegationtloé ultimate fact . . . . is not sufficient

to support a motion for summary judgment.” (guoting_Sullivan v. Fahel03

S.E.2d 208 (Ga. Ct. Ap991)). A “party’s avermenh an affidavit that she did
not murder her husband states onlypaatusion which cannot be considered on
summary judgment.”_Id:In the absence of substantiating facts, a party’s affidavit
is self-serving and conclusory and canp@tused to support a motion for summary
judgment.” _1d.

TheCanteracourt also held that Guerrerataim that he was acquitted of
Marquez’s murder in Mexigaeven if true, “would have no impact on the outcome
of this civil case, which hasdifferent burden of proof.”_Id After excluding
Guerrero’s self-serving affidavind his acquittal of murder, the Canteraurt
concluded the remaining admissibledance, while not wiedeveloped, was
sufficient to create a genuimsue of material fact wheadl inferences were taken
in favor of the nonmovant children. Id.

Sharon relies solely on her self-seyisworn statements that conclusorily
state that she “did not kill Frank,” “didot conspire with anyone to kill Frank,”

“did not participate in the killing of Frank. . in any way,” “had nothing to do

19



with causing [Frank’s] death;Thas] not been arrested for the death of Frank,” and
“[has] not been prosecuted for the deattirrank . . . .” (Sharon Decl. { 3-8).
Sharon’s self-serving and conclusory staénts are insufficient to support her
Motion where, as here, facts offered by €3 Claimants show there are disputed
issues of fact. SeBantera617 S.E.2d at 262. Cross Claimants provide sworn
affidavits of five individuals, including #hdetective investigating Frank’s murder.
These sworn statements, which alléggt Sharon lied to Duncan during his
investigation of Frank’s murder, had fingaddssues that the payment of the Death
Benefits would purportedly alleviate, ancgepiously attempted to shoot Frank with
the same gun that was later used to rauhdm, are sufficietto create a genuine
iIssue of material fact, especially whahinferences are taken in favor of the

nonmovant Cross Claimants. Sde see alsdsarczynski573 F.3d at 1165.

Sharon also argues that, because shanbbbeen arrested or prosecuted,
Cross Claimants cannot establish “thena-facie case that is specifically
described in the second sentence of the statMot. at 4-5). Sharon asserts that
because Duncan states he “does not leaweigh [evidence] tarrest [Sharon],”

Cross Claimants have acknowledged fitabable cause to arrest Sharon for

20



Frank’s murder does not existReply [22] at 1. Sharon argues that because
probable cause is a less stringent stanttead the preponderance of the evidence
standard at trial, no rational trier of fact could find in favor of Cross Claimant. Id.
at 1-3.

Sharon does not cite authority, and tourt is likewise unaware of any, to
support her claim that summary judgmemnivarranted because a law enforcement
officer concludes he cannatrast a person. It is a question for this Court to
determine, whether on the facts presetethe Motion, there are disputed issues

of fact that precludesummary judgment. CE€astro v. Ballesteros-Suar&A 3

P.3d 197, 204 (Az. Ct. ApRr009) (applying Arizona slayer statute and finding
that its provisions “may be invoked without having probable cause to arrest.”).
The Court concludes the facts befordatnot entitle Sharon to summary judgment
on Count One of the Cross Claims.

2. Count Two - Full Value of the Life of Frank Davidson

Sharon’s argument that she is entitedummary judgment on Count Two
of the Cross Claims solely is basedhan sworn statements that she did not

murder or conspire to murder Frank. ef@ourt, having conatled that a genuine

8 There are a variety of reasons a persay not be arrested even if there is

probable cause to do so, including to depetvidence of a crime for use before a
grand jury and at trial. The Court notbat the investigation into Frank’s murder
IS ongoing.

21



issue of material fact exists regardinpether Sharon killed or conspired to kill
Frank, determines that Sharon is not entitled to summary judgment on Count Two

of the Cross Claims. Ségarczynski573 F.3d at 1165; see alBoown V. Liberty

Oil & Ref. Corp, 403 S.E.2d 806, 808 (Ga. 1991) (holding that minor children can

sue for wrongful death when the survigispouse refuses to assert the claim).

3. Count Three - Assault and Battery Against Frank Davidson

Sharon next asserts that a claim for assad battery vests, if at all, in the
Estate and Cross Claimants do not hstaeding to raise this claim. Cross
Claimants argue that Sharon, as the gaaikrepresentative of the Estate, breached
her fiduciary duties to the Estate ahdt, accordingly, Cross Claimants are
entitled to assert claims on behalf of theéassthat Sharon will not assert. (Br. in
Opp’'n [20-1] at 26-28). Cross Claimantly on O.C.G.A. 88 53-7-1 and 53-7-54

to support their argument.

° The Court may exercise supplemeialsdiction over Count Two, because

Cross Claimants’ wrongful death claim against Sharon would “involve the same
witnesses, presentation of the same &we, and determination of the same, or
very similar, facts” as those the trierfatt would need to hear to determine
liability on Count One._SeRalmer v. Hosp. Auth. of Randolph Cnt§2 F.3d

1559, 1563-64 (11th Cir. 1994); 28 U.S.C. § 1367(a) (“[T]he district courts shall
have supplemental jurisdictiaver all other claims thataiso related to claims in
the action within such original jurisdictionahthey form part of the same case or
controversy . ...").
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Section 53-7-1 provides that a persargiresentative is a fiduciary with
specific duties imposed by law, and, aspeesonal representative, is required to
“use the authority and powers conferred by law . . . to act in the best interests of all
persons who are interested in the estate and with due regard for their respective
rights.” O.C.G.A. 8 53-7-1(a)Section 53-7-54(a) provides:

If a personal representative or temporary administrator commits a

breach of fiduciary duty or threateto commit a breach of fiduciary

duty, a beneficiary of a testate estatdneir of an intestate estate shall

have a cause of action: (1) To recover damages; (2) To compel the

performance of the personal representative’s or temporary

administrator's duties; (3) To emahe commission of a breach of

fiduciary duty; (4) To compel thedeess of a breach of fiduciary duty

by payment of money or otherwise; (5) To appoint another personal

representative or temporary adnsinator to take possession of the

estate property and administer the estate; (6) To remove the personal

representative or temporary admirasor; and (7) To reduce or deny

compensation to the persongbresentative or temporary

administrator.

O.C.G.A. 8§ 53-7-54(a). Css Claimants claim, pursuaotSection 53-7-54, that

they have standing to assert a claim ag&maron for assault and battery. (Br. in
Opp’'n at 27-28). They allege that Sharon has breached her fiduciary duties to the
Estate by failing to assert an assault batery claim--which would have to be
against herself--and Cross Claimants dresf entitled to assert a cause of action

for assault and battery that would othessvbe enforceable only by the Estate.

(Id.). Cross Claimants argue that whetB&aron breached her fiduciary duty to
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the Estate by accepting the appointmentsagersonal representative and failing to
pursue a wrongful death claim is atieafor the jury to decide._(Ict 28).

Section 53-7-54(a) allows a causeaotion to be brought to recover
damages for breach of the fiduciary dutycompel performance of the personal
representative, to enjoin a personal representative’s alleged breach of fiduciary
duty, and other similar types of relief ttaae not applicable to Cross Claimants’
assertion of an assault and batteniralon behalf of the Estate. SBeC.G.A.

8 53-7-54(a). A cross-claim under Seatb3-7-54(a) has not been asserted and
whether Cross Claimants have standing to dis sot at issue in the Motion.

Cross Claimants’ claim that Section B3&4(c) provides that the “provision
of remedies for breach of fiduciary duty by this Code section does not prevent
resort to any other appropriate remgugvided by statute or common law,” and
that subsection (c) gives them standinggsert Count Three on behalf of the
Estate. (Br.in Opp’n at 27). Crossafthants do not cite any “statute or common
law,” and the Court has likewise found noteesupport their argument that the
“any other appropriate remedptovided by subsection (c) gives them standing to
assert a claim that only the personal repnéative has standing to assert on behalf
of the Estate. Section 53-7-54(c) provities beneficiary thauthority to enforce

the duties required of the personal representative to perform. It does not provide a
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beneficiary the basis for assertiaglaim independent of the personal
representativé’

The Court concludes that Cross Clainsamd not have standing to assert an
assault and battery claim against Sharobamalf of the Esta, and Count Three

Is required to be dismissed. J&mera Iglesia Bautista Hispana of Boca Raton,

Inc. v. Broward Cnty.450 F.3d 1295, 1304 (11th Cir. 2006) (“To demonstrate

Article Il standing, a ‘plaintiff must showhat the conduct of which he complains
has caused him to suffer an ‘injuryfact’ that a favorable judgment will

redress.”™) (quoting EIk GrovEnified Sch. Dist. v. Newdows42 U.S. 1, 12

(2004)).

4. Count Four - Loss of Consortium

Sharon asserts that a claim for loss ofsmtium is limited to the parties in a
marital union, and cannot be asserted by a diittie injured parent. (Mot. at 8).
Cross Claimants do not respond to #rigument, and it is deemed unopposed. LR
7.1(B), NDGa. Cross Claimés cannot assert a claim for loss of consortium in

their individual capacity, because thegre not married to Frank. S@éJ.

10 The Cross Claimants remedy undecit$n 53-7-54(c) appears to be an

action against Sharon to enforce the dutlesis required to perform. This action
appears to be one to whittie federal court must defto the Cobb County Probate
Courts. _Sedarshall v. Marshall547 U.S. 293, 311-12 (2006) (probate exception
to federal jurisdiction reserves to state probate courts thetproba will and the
administration of a decedent’s estate); seeiafsaat p. 28.
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Bremer Co. v. Grahan312 S.E.2d 806, 808 (Ga. Cipp\ 1983) (“[T]he cause of

action for loss of consortium is by its vargture historically and definitionally
self-limited to and applicable only todhwo parties to the marital union, the
spouses, and is, thus, unavailable tontieor child of the tortiously injured

parent.”);_ Jordan v. Randolph Cnty. Sddo. 4:08-CV-131CDL, 2009 WL

1410082, at *9 (M.D. Ga. May 19, 200@Under Georgia law, a loss of
consortium claim may be rda by one spouse because of a tortious injury to the
other spouse . . . .")Court Four of the Cross Clainsrequired to be dismissed.
SeePrimera 450 F.3d at 1304.

5. Count Five - Funeral, BuriaMedical, and Other Expenses

Cross Claimants seek to recovactual damages fduneral, burial,
medical, and/or other necessary expensgglting from the death of [Frank] at the
hands of Defendant [Sharon] pursuant to G.@. 8§ 51-4-5(b).” (Cross-ClI. § 31).
Section 51-4-5 of the Georgia Cogvides that when the “death of a
human being results from a crimefaym criminal or other negligencthe
personal representative of the deceased person shmdlentitled to recover for the
funeral, medical, and othaecessary expenses resulting from the injury and death

of the deceased person.” O.CAGS8 51-4-5(b) (emphasis added).
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The plain language of Section 51-4bprovides that it is the personal
representative of the deceased personcdratoring a claim for funeral, medical,
and other necessary expenses. The Gaumtludes, as with Count Three, that
Count Five is a claim thatan only be asserted by the personal representative of the
Estate and Cross Claimants cannot estabtehding to assert this claim based on
Sharon’s alleged breach of her fiduciary duGount Five of the Cross Claims is
required to be dismissed. Jeemera 450 F.3d at 1304.

6. Counts Six and Seven - Aaaating and Imposition of Lien

Cross Claimants seek to compel Shaemthe personal representative of the
Estate, to make an immediate “accongtor inventory of the [Estate] items
removed, monies receivedgtdate(s) any [Estate] item&re sold, the party(ies)
to whom sold, the amount of consideratreneived as to each such item, and the
disposition of any consideration received.” (Cross-Cl. 11 33-34).

Cross Claimants claim that Sharon “is receiving pension and/or retirement
monies and is spending said monied/ar is depleting the assets in the
Estate ....” (1d] 36). They request the Courtitopose a lien on the assets of
the Estate or impose an injunctiondtgring payment of any pension and/or
retirement monies to be paid into the stgi of the Court or some other acceptable

escrow account until such time asstbase is tried or settled.” (1§l 37-38).
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The Court finds that, as with Counfteree and Five, Counts Six and Seven
are claims than can only lasserted on behalf of tisstate which Cross Claimants
claim do not have standing to assert. Bamera 450 F.3d at 1304.

Even if Cross Claimants had standin@ssert Counts Six and Seven, these
claims directly affect the administration thie Estate and its assets, and the Court
would, accordingly, lack jurisdiction tadjudicate these claims under the “probate
exception” to federal jurisdiction. THaupreme Court has “recognized a “probate
exception,” kin to the domestic relatio@sception, to otherwise proper federal

jurisdiction.” Marshall v. Marshal|l547 U.S. 293, 308 (2006)[T]he probate

exception reserves to state probate cahdggprobate or annulment of a will and
the administration of a decedent’s estétalso precludes federal courts from
endeavoring to dispose of property thahishe custody of a ate probate court.”
Id. at 311-12. If the Court required therpenal representative of the Estate to
provide an accounting, or imposed a l@nEstate assets, mquired the personal
representative to transfer Estate assatstive Court’s registry, the Court would be
interfering with the administration ofehEstate, including by controlling property
of the Estate. The Couecks jurisdiction over CountSix and Seven. Marshall

547 U.S. at 311-12. Counts Six and Sevenraquired to be dismissed. See
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7. Count Eight - Punitive Damages

Cross Claimants assert that Shald@monstrate intentional or willful
misconduct, and an entire want of care andidifference to consequences” in
murdering or conspiring to murder Frank and that Cross Claimants, thus, are
entitled to an award of punitivdamages. (Cross-Cl. 1 41).

“Punitive damages are not availableaimvrongful death clan . . . since the
Georgia statute[], to the extent it permigsovery of more than the actual loss to

the survivor, is itself punitive.” _Ford Motor Co. v. Stubblefie3d9 S.E.2d 470,

480 (Ga. Ct. App. 1984) (interhaitations omitted); see alstackman v. Balfour

Beatty Communities, LLCNo. CV 113-066, 2014 WL 4415938, at *18 (S.D. Ga.

Sept. 8, 2014). Cross Claimants do citeé any authority, and the Court has
likewise found none, to support thatoSs Claimants are entitled to punitive
damages based on Count One of theoss Claims. Summary judgment is
required to be grantezh Count Eight.

8. Count Nine — Attorney’s Fees

Cross Claimants assert that, becaussa&h“acted in bad faith and has been
stubbornly litigious with regard to the traatsions that are the subject of the Cross
Claim,” Cross Claimants aemtitled to an award of atteey’s fees and costs.

(Cross-Cl. 1 43). “The expenses of litiga generally shall ndbe allowed as a
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part of the damages; but where the tiffi has specially pleaded and has made
prayer therefor and where the defendastdeted in bad faith, has been stubbornly
litigious, or has caused the plaintiff unnssary trouble and expense, the jury may
allow them.” O.C.G.A. 8§ 13-6-11. Sharaoknowledges that this claim is not an
independent cause of action, but instsadierivative and dependent on the success
of Cross Claimants’ other claims. (Mat.12). Sharon asserts that there is no
factual basis to support this claim besawshe did not murder or conspire to
murder Frank. (Id. The Court, having concludehat Counts One and Two may
proceed, concludes that summary judgn@nCount Nine is not warranted.

IV. CONCLUSION

For the foregoing reasons,

IT IS HEREBY ORDERED that Plaintiff Prudential Insurance Company
of America’s and Defendants SbarDavidson’s, the Estate of
Frank W. Davidson’s, Matthew. Davidson’s, and BryaJames Davidson’s Joint
Motion to Interplead and Dismiss PlafiiThe Prudential Isurance Company of
America with Prejudice [11] iIGRANTED. Plaintiff Prudential Insurance
Company of America is granted leawesubmit the interpleaded funds of

$568,000.00, together with applicable accrirddrest, to the Clerk of Court within
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twenty-one (21) days of this Ordefhe Clerk of the Court shall deposit this
amount into the Registry of the Court.

IT IS FURTHER ORDERED that Plaintiff Prudential Insurance Company
of America, upon deposit of the interpleaded fundBI8MISSED WITH
PREJUDICE from this action and discharggom any and all liability to the
Defendants relating to the Plans or the Death Benefits.

IT IS FURTHER ORDERED that Cross Defendant Sharon Davidson’s
Motion for Summary Judgment [14] GRANTED IN PART AND DENIED IN
PART. Cross Defendant Sharon Dawd&s Motion for Summary Judgment is
GRANTED with respect to Count Eight amENIED with respect to Counts
One, Two, and Nine. Counts ThreeuF, Five, Six, and Seven of the Cross

Claims areDISMISSED for lack of standing.

SO ORDERED this 10th day of August, 2015.

WILLIAM S. DUFFEY, JR.
UNITED STATES DISTRICT JUDGE
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