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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

JEFFREY GADDY,
Plaintiff,

V. 1:14-cv-1928-W SD

AMERICAN INTERSTATE
INSURANCE COMPANY,

Intervenor Plaintiff,
V.

TEREX CORPORATION, TEREX
SOUTH DAKOTA, INC., and
TEREX UTILITIES, INC,,

Defendants.

OPINION AND ORDER

This matter is before the Court Befendants Terex Cporation, Terex
Utilities, Inc., and Terex South Dakotac.’s (“Terex SD”) (collectively,
“Defendants” or “Terex”) Motiorin Limine No. 3 to Exclude Refence to Issues
Related to the Hinge Pin Area of XTedaPlaintiff's Alleged Negligent Recall
Claim [412] (the “Motion”).

I BACKGROUND
Defendants seek to limit at trial anyfereence to issues related to the hinge

pin area (“SN608 Area”) of Defendants’ Xiiodel trucks andny assertion of a
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negligent recall claim. Defendants specificargue that they anticipate Plaintiff
will attempt to present arguments and evidence regarding:
1. The issuance of safety noticesriing consumers to cracking in
the SN608 Area and whether Dediants were negligent in the
manner and scope of the issuance;
2. Testing and analysis conducteddinected by Defendants relating
to cracking in the SN608 Area, including Finite Element Analysis
testing in 2013;

3. Incidents of cracking and/or failures at the SN608 Area; and

4. Evidence of other lawsuits, claims, or incidents relating to cracking
in the SN608 Area.

([412] at 4). Defendantatend that “[sjuch argumé&nand evidence are barred
by the doctrine of substantial similarity aak otherwise irrelevant to the issues to
be tried.” (Id). Defendants further argue tiRtintiff should be precluded from
asserting a negligent recall claim becausenff did not allege such a claim until
the filing of the parties’ proposedo@solidated Pretrial Order (“PTQO”) on

June 13, 2017._(Icat 9).

Plaintiff argues that the SN608 Area idbstantially similar to the area that
cracked in this case, antigrefore, evidence regangj this cracking is admissible
to show, for example, Defendants’ notigglaintiff's Response to Terex’s Motion
in Limine No. 3 [434] (“Response”)). &htiff next argues that he should be

permitted to pursue his negligent recall claim because (1) Plaintiff “set out in his
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complaint all the factual predicates odl@fective recall claim[,]” and “[t]he fact
that he d[id] not use form language to lalis legal theory as such is immaterial”
and (2) it is “settled case law in the Eleve@ihcuit that issues not raised in the
pleadings may be treated as if they wanaperly raised when they are included in
a pretrial order.” ([434] at 2-3).

1.  DISCUSSION

A. Substantial Similarity of SN608 Area

The “substantial similarity doctrine” isnplicated where a party seeks to
admit evidence of prior accidents or inggicaused by the same event or condition
to prove the existence of a dangerousdition, that the defendant had knowledge
of the dangerous condition, or that thengerous condition was the cause of the

present injury._Custer v. Terex Cqarpo. 4:02-cv-38-HLM, 2005 WL 5974434, at

*13 (N.D. Ga. May 17, 2005) (citing Heath v. Suzuki Motor Cp1j26 F.3d 1391,

1396 (11th Cir. 1997). “This doctringplies to protect parties against the
admission of unfairly prejudicial evidenaevidence which, because it is not
substantially similar to the accident or inadlat issue, is apt to confuse or mislead
the jury.” 1d. Where such evidence is adradt it may be offered to show a

defendant’s notice of a particular defemtdanger, the magnitude of the defect or

danger involved, the defendant’s abilitydorrect a known defect, the lack of



safety for intended uses, the strengtla giroduct, the standard of care, and

causation.” _Reid v. BMW of North Americd464 F. Supp. 2d 1267, 1271 (N.D.

Ga. 2006) (quoting Hessen v. Jaguar Cars, 816 F.2d 641, 650 (11th Cir.

1990)).

The doctrine, however, is subjectamumber of limitations. That is,
“[b]ecause of the potential impact theatidence of similar accidents can have on
juries, [the Eleventh Circuit] has placedo additional limitations on the use of
such evidence: (1) the prior failure(s) must have occurred under conditions
substantially similar to those existing chgithe failure in question, and (2) the
prior failure(s) must have occurred at a tithat is not too remote from the time of

the failure in question.”_Weeks v. Remington Arms,G83 F.2d 1485, 1491

(11th Cir. 1984); see alddeagle v. lllinois Tool Works, IncNo.

1:08-cv-2080-WSD, 2011 WL 13173913, at *4.[INGa. Feb. 11, 2011) (holding
prior incidents involving dissimilar injurieand different gun models did not meet
substantial similarity threshold); Reidl64 F. Supp. at 1271-72 (finding
substantially similar prior incidents invohg failure at same location of same part
of same model of automobile that cadglaintiff's injury). “Conclusory

statements of alleged similarity aret enough.”_Gibson v. Ford Motor C610 F.

Supp. 2d 1116, 1120.D. Ga. 2007).



In its March 27, 2018, Order [478]Ntarch 27th Order”), the Court found
that evidence relating to the SN608 Areanadmissible because the SN608 Area
IS not substantially similar to the arémat cracked and ultimately failed in this
case. ([478] at 7). The Couwtncluded, in relevant part:

[It] is plain that the underlying fution of the area of the boom in the

ABC Accident is different from thah the SubjecBoom. The crack

that progressed to failure in tARdBC Accident was located in the

“hinge pin” area of ta machine. (ld.). This aa rotates the boom and

bucket in a 360 degree manner at theebaf the boom, while the area

that ultimately failed in this dion extends and retracts the boom

vertically. (Id. at 7). It appearsdhthe cause of the cracking and the

way that the cracking manifests itself is also different.

(Id.). Plaintiff once again fails to demdrete how the SN608 Area is substantially
similar to the area of the boom that cratke this case, andherefore, the Court
finds inadmissible any evidence, argumem reference to the SN608 Area or

other incidents involving the SN608 Area.

B. Plaintiff's Negligent Recall Claim

Defendants also seek to strike Pliiis negligent recall claim. Defendants
contend that Plaintiff failed to assert tleiaim in any of his amended complaints
and alleged it for the first time in t&r'O, which was fileah June 2017.
Defendants argue this failure violates tiotice pleading requirements set forth in
Rule 8(a) of the Federal Rules of Tirrocedure and would ultimately prejudice

Defendants if allowed. Plaintiff cagds that he put Defendants on notice by
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alleging facts sufficient to state a iggnt recall claim in his Sixth Amended
Complaint [215] (the “Complaint”) and thagven if he had npasserting the claim
in the PTO is permitted und&teventh Circuit precedent.

In Georgia, a negligent recall clamequires a plaintiff to assert facts
sufficient to show that (1) a manufaauwroluntarily chose to recall a product and
(2) the manufacturer failed to exercise ordinary care in conducting the recall

campaign. Ford Motor Co. v. Reesé84 S.E.2d 279, 283-92(09). Plaintiff's

Complaint makes the followingtibe references to a recall:

1. The Terex Defendants admit thihése two defects are present
in the Subject Steel and thelfect Boom. But these defects
likely extends [sic] beyond the Subject Steel/Boom. The Terex
Defendants have relbed a paltry 48 booms as a result of
Gaddy proving these defects to theanthis case; a number that
will likely expand as Gaddy furtihgproves the defect in this
case and NHTSA reviews the #@ahle information about the
multiple defects present in all XT booms.

2. Incredibly, despite the Terex Bdants’ admission of a safety
defect, their recall of the produ@ncluding the Subject Boom),
and their numerous warnings about the hazardous nature of
using a boom that containsetBame nonconforming steel that
the Subject Boom containie Terex Defendants stubbornly

! “A ‘failure to recall’ claim is notognizable under Georgia law.” See, £.9.

Silver v. Bad Boy Enterprises LL@®lo. 4:12-cv-5 (CDL), 2013 WL 4495831, at
*6-7 (M.D. Ga. Aug. 20, 2013); Ford Motor C&84 S.E.2d at 283-85 (*We
conclude that absent special cirgtances, no common law duty exists under
Georgia law requiring a manufacturemézall a product after the product has left
the manufacturer’s control.”).




refuse to admit to the parties and this Court that the Subject
Boom is defective.

3. Based upon the foregoing, the Tei2efendants were negligent
and were the factual cause oétinjuries, harm, damages, and
losses of Plaintiff in that those Defendants: . . . (c)
Manufactured the Subject Bognvhich the Terex Defendants
ultimately had to recafbr safety reasons|.]
([215] 11 99, 141, 155). Beyond these breferences, the Complaint is entirely
devoid of any facts surrounding an alldgeegligent recall, any mention of the
SN608 Area or the hinge pin area, or angaidigtion of how tle alleged negligent
recall was deficient in nmaner and scope. The Cotinerefore concludes that
Plaintiff's Complaint fails to meet evahe notice pleading standard required by

Rule 8(a) of the FederRules of Civil Procedurg.To permit Plaintiff to assert

this claim now—after the close of discoyand after dispositive motions have

2 Plaintiff attempts to point the Coud various allegations in the Complaint

regarding his failure-to-warn claim taggport the fact that the allegations were
sufficient to put Defendants on notice thatwas also asserting some form of a
negligent recall claim—even arguing tha¢ thegligent recall claim is “not its own
species of claim so much &gs a subset of a failure-twarn claim[.]” ([434] at 3;
see als¢215] at 1 104, 135, 155(r), 156yhe Court disages. A claim for
failure to warn based on adequacy afncounication is distinct from a negligent
recall claim and Georgia coutttgat it as such. See, e.§ilver, 2013 WL
4495831 at *6-*7; Rees®84 S.E.2d at 283-94. Thatse of the facts alleged in
Plaintiff's Complaint might tend to supg@ome portion of each, distinct claim
does not excuse Plaintiff from pleadia “short and plain statement” that
Defendants allegedly undedio a negligent recall.
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been briefed and decided—would akhoertainly result in prejudice to
Defendants.

Plaintiff argues finally that even if iiComplaint failed to properly allege a
negligent recall claim, h&as permitted, according to the Eleventh Circuit, to
unilaterally assert the claim for the fiteme in the PTO fild on June 13, 2017.
The Court finds Plaintiff's reading of ¢hcase law here misguided. What the
Eleventh Circuit has stated is that ngvaldded claims in a pretrial order are
permissible so long as there is consent by the opposing party. For example, in

Steger v. Gen Elec. G818 F.3d 1066, 1077 (11th Cir. 2003), the Eleventh

Circuit found that the district court ditbt err where it permitted the defendant to
introduce evidence on affirmative defensiest it did not plead in its answer

because the plaintiff never objected. n@ersely, in Enwonwu v. Fulton-DeKalb

Hosp. Auth, 286 F. App’x 586, 597 (11th Cir. 20Q8he Eleventh Circuit upheld a
district court’s decision to strike frothe parties’ pretrial order a paragraph
asserting, for the first time, a recklessdangerment claim where the defendant did
not consent and the parties did figt a joint pretrial order.

Here, Defendants specifically objectedhe inclusion of a negligent recall
claim in the Consolidated Pretrial OrdeDefendants’ legthy objection in the

PTO states:



Terex Defendants further object to RI#Hif's outline of the case to the
extent it asserts claims that hawat been properly plead [sic] in
Plaintiff's Sixth Amended ComplaintSpecifically, Plaintiff attempts
to assert a negligent recall ctaiarguing that Terex “negligently
performed a duty that it volunibr undertook when it recalled the
Original Design of its XT booms faracking in the pedestal area of
those booms while failing to notify its customers about cracking in the
area that failed in this case antbther similarly designed area of the
boom.” See Exhibit C;see also, Plaintiff's legal issues to be tried,
117 (g) (“Whether [Terex], when thegluntarily undertook a duty to
recall the Original Design.negligently performed that duty when

they failed to warn its customeabout known cracking in other areas
of the boom design...”) (emphasidded). Negligent recall is an
independent claim under Georgia faand the claim is not asserted in
any of the seven Complaints that Rtdf has filed in this case. The
Proposed Consolidated Pretrial Ordethis first time that Plaintiff's
negligent recall claim has beenmiened to Tere Defendants and
the claim violates the notice plaad requirements set forth under
Fed. R. Civ. P. 8(a)See e.g., Campbell v. Emory Clinic, 166 F.3d
1157, 1161 (11th Cir. 1999) (Plaiftfailed to provide adequate
notice of breach of fiduciary dugtaim where term “fiduciary” did

not appear anywhere in the compta Documents relating to the
November 2013 recall were produced to Plaintiff on or about
October 21, 2014 during discovery and Plaintiff could have amended
his complaint at any time thereafterassert a negligent recall claim.
To allow Plaintiff to do so now wuld be highly prejudicial to Terex
Defendants as discovery has closed summary judgment pleadings
have been filed and ruled upoAny claim or argument relating to
Terex Defendants’ altgeed negligent recall of the Subject Aerial
Device should be strickersee e.g., Enwonwu v. Fulton-DeKalb

Hosp. Authority, 286 Fed. Appx. 586, 598 (11th Cir. 2008) (district
court did not abuse its discretion in striking the plaintiff's reckless
endangerment claim when it was pfedthe first time in the pretrial
order).



([382] 1 14). The Court therefore fintdsat, because Defenals never consented
to the new claim, controlling Eleventh Circuit case law dictates that the Court may
strike the new claim. The gkgent recall claim is struck.
[I11. CONCLUSION

For the foregoing reasons,

IT ISHEREBY ORDERED that Defendants Terex Corporation, Terex
Utilities, Inc., and Terex &ith Dakota, Inc.’s Motioihn Limine No. 3 to Exclude

or Limit Evidence of Cracking In Other Terex X[&l2] isGRANTED.

SO ORDERED this 5th day of April, 2018.

Witane b, M-
WILLIAM S. DUFFEY. JR.
UNITED STATES DISTRICT JUDGE
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