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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

WILLIE G. SMITH,
Plaintiff,
v. 1:14-cv-2968-WSD

JULIAN CASTRO, in his official
capacity as Secretary and Head of
the United States Department of
Housing and Urban Development,
Office of the Secretary,
INDEPENDENT LIFESTYLES,
INC., a/k/a/ Phillips Winters
Apartments Hallmark Management,
ETHAL JACKSON, and JANET
STRICKLAND,

Defendants.

OPINION AND ORDER
This matter 1s before the Court on the required frivolity review of Plaintiff
Willie G. Smith’s (“Plaintiff”) Complaint [3] pursuant to 28 U.S.C.
§ 1915(e)(2)(B).
L BACKGROUND
On September 16, 2014, Plaintiff, pro se, filed his Application for Leave to
Proceed In Forma Pauperis [1] (“Application”). On September 18, 2014,

Magistrate Judge Walter E. Johnson granted [2] Plaintiff’s Application, and
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forwarded Plaintiff's Complaint to th€ourt for the required frivolity review
pursuant to 28 U.S.C. 8§ 1915(e)(2)(B).

In his Complaint [3], Plaintiff keges that, from January 1, 2005, to
September 10, 2008, the United Stedesretary of Housing and Urban
Development (“HUD Secretary” or “HUD”}pgether with Independent Lifestyles,
conspired to terminate Plaintiff's Semn 811 PRAC housing assistance in an act
of retaliation and housing dismination. (Compl. 1 2) Plaintiff alleges that the
“inception of [Defendants’glaborate conspiracy to retaliate and discriminate
against Plaintiff was based on . . . [Peflants’] malicious eviction action that
started June 28, 2002, and ended Au§ug003.” (Compl. 1 14). Plaintiff's
25-page complaint alleges an ongoing scheynBefendants to deprive Plaintiff of
public housing, as well as Plaintiff's ntiglle efforts to seek legal redress for
Defendants’ actions.

Among other efforts, on April 13, 201R|aintiff filed an action in the
United States District Court for the Southern District of Georgia, Civil Action No.
4:12-cv-100 (the “S.D. Ga. Action”), thet substantially similar to the action
presently before the court. In the S@a. Action, Plaintiff named the following
defendants: Independent Lifestyles,.|id¢allmark Management, Ethal Jackson,

and Janet Strickland. Plaiifs amended complaint allged causes of action under



the Fair Housing Act, Title VIII othe Civil Rights Act of 1968, and HUD’s
regulations, rules, policieend directives. (S.D. GAction Am. Compl. T 3).
Judge William T. Moore adopted Magistradiedge G. R. Smith’s Final Report and
Recommendation, which reexmmended dismissal of the action under 28 U.S.C.
§ 1915(e)(2)(B) for failure tstate a claim for reliefThe Magistrate Judge
determined, and Judge Moore agreed, faintiff's claims were barred by the
Federal Housing Act’s two-year statute of limitations. (S5@. Action May 23,
2012, Order at 2). Plaintiff's appealtbie district court’s decision was dismissed
on August 16, 2012. Plaintiff filed sevéraotions for relief from the district
court’s judgment, alleging “fraud on the court.” (See, &dD. Ga. Action Docket
Nos. 19, 20, 21). The Southern DistoétGeorgia denied all of Plaintiff’s
motions.

In the present action, Plaintiff's factualegations are substantially similar,
and Plaintiff has added Julian Castiin, his official capacityas HUD Secretary, as
a defendant. Plaintiff now asserts causfesction for breach of contract, alleging
that his complaint for breach of contrastimely under Georgia’s O.C.G.A. § 9-3-
24, which provides for a six-year statutdiofitations. (Compl. § 6). Plaintiff also

alleges that the Southern District@éorgia judges “implement[ed] fraud on the

! Plaintiff erroneously refers to “Julia Castro” in the caption of his Complaint.



court and within the same action diabdligamitted . . . matesl facts . . . .”
(Compl. 1 64).
[I. DISCUSSION

A. Standard of Review

A court must dismiss a complaint fil&alforma pauperis if at any time the
court determines the action is frivolous orliziaus or that it fails to state a claim
on which relief can be grarte 28 U.S.C. § 1915(e)(2)(B)(i} “Failure to state
a claim under § 1915(e)(2)(B)(ii) is governeyglthe same standard as dismissal for

failure to state a claim undéed. R. Civ. P. 12(b)(8).Wilkerson v. H&S, Inc,

366 F. App’'x 49, 51 (11th CiR010) (citing Mitchell v. Farcas412 F.3d 1483,

1490 (11th Cir. 1997)). Under this standdiacomplaint must contain sufficient
factual matter, accepted agdy to ‘state a claim to refighat is plausible on its

face.” Ashcroft v. Igbal556 U.S. 662, 678 (2009quoting Bell Atl.

Corp. v. Twombly 550 U.S. 544, 570 (2007)). “#&aim has facial plausibility

when the plaintiff pleads factual contehat allows the court to draw the
reasonable inference that the defendshéable for the misconduct alleged.”
Igbal, 556 U.S. at 678 (citing TwomhIl$50 U.S. at 556).

Review for frivolousness, on the othleand, “‘accords judges not only the

authority to dismiss a claim based oniagisputably meritless legal theory, but



also the unusual power to pierce the veilhef complaint’s factual allegations and

dismiss those claims whose factual emions are clearly baseless.” See

Miller v. Donald 541 F.3d 1091, 1100 (11th Cir. 2008) (quoting

Neitzke v. Williams 490 U.S. 319, 327 (1989)). A datais frivolous when it “has

little or no chance of success,” thatug)en it appears “from the face of the
complaint that the factual allegations areealy baseless’ or that the legal theories

are ‘indisputably meritless.””_Carroll v. Grq$¥84 F.2d 392, 393 (11th Cir. 1993)

(quoting_Neitzke490 U.S. at 327).

Plaintiff filed his Complainpro se. “A document filedoro seis to be
liberally construed, andf@o se complaint, however inf#ully pleaded, must be
held to less stringent standards th@amal pleadings drafted by lawyers.”

Erickson v. Pardy$51 U.S. 89, 94 (2007) (citatioasad internal quotation marks

omitted). Nevertheless,mo se plaintiff must comply with the threshold

requirements of the Federal IBsi of Civil Procedure. Sdgeckwith v. Bellsouth

Telecomms. In¢.146 F. App’x 368, 371 (1&tCir. 2005). “Even though@o se

complaint should be construed liberallypra se complaint still must state a claim

upon which the Court can gramtief.” Grigsby v. Thomass06 F. Supp. 2d 26,

28 (D.D.C. 2007). “[A] district court doe®t have license to rewrite a deficient

pleading.” _Osahar v. U.S. Postal SeR97 F. App’x 863, 864 (11th Cir. 2008).




B. Analysis

Plaintiff's Complaint against defidants Independent Lifestyles, Inc.,
Hallmark ManagemeritFthal Jackson, and Janet Strickland must be dismissed
because the claims are barred &gjudicata, and therefore are frivolousRés
judicata, or more properly claim preclusion,agudicially made doctrine with the
purpose of both giving finality to parievho have already litigated a claim and

promoting judicial economy.’In re Atlanta Retail, In¢456 F.3d 1277, 1284 (11th

Cir. 2006). Resjudicata “not only bars matteractually litigated in the earlier
action; when it applies, res judicata altso's every claim which might have been

presented in the earlier action.” Langermann v. Duldid F. App’x 850, 853

(11th Cir. 2015) (emphasis iniginal) (citing Atlanta Retajl456 F.3d at 1285).

Resjudicata applies if four elements are mdftt) a final judgment on the merits;
(2) rendered by a court of competent jurisidic; (3) between the same parties, or
their privies; and (4) the causes of antinvolved in both cases are the same. Id.

(citing Ragsdale vVRubbermaid, In¢.193 F.3d 1235, 1238 (11th Cir. 1999)).

Here, there is no question the South@istrict of Georgia is a court of

competent jurisdiction and that it rendgefinal judgment on the merits. See

2 Hallmark Management appears tosbgeparate defendant entity, despite

Plaintiff’'s caption in his Complaint.



Mathis v. Laird 457 F.2d 926, 927 (5th Cir. 1972) (“A ruling based on the statute

of limitations is a decision on the merits f@s judicata purposes.”).
As to the fourth element, Plaintiff aught the same cause of action in this
lawsuit as in the S.D. GAction, because both lawsuits arose from the “same

nucleus of operative fact.” Ségheverria v. Bak of Am., N.A, — F. App’x —,

—, 2015 WL 7770182, at *2 (11th C2015) (quoting Trustmark Ins. Co.

v. ESLU, Inc, 299 F.3d 1265, 1270 (11thrC2002)). Further,resjudicata

applies to all claims based on facts thatena existence at étime the original

lawsuit was filed.” _Id(citing Pleming v. Universal-Rundle Cord42 F.3d 1354,

1357 (11th Cir. 1998). Becausie allegations in both aaplaints are so similar,
there is little doubt that Plaintiff could ¥« brought his breach of contract claims
in the S.D. Ga. Action. Tt Plaintiff could have brought his breach of contract
claims in the first action is particulargrvident because Plaintiff referenced a
“Lease Agreement or contract” and hiypeent of “Full Contact Rent” several
times in his S.D. Ga. Action anded complaint. _(See, €.§.D. Ga. Am. Compl.
19 7, 17, 18, 19).

Regarding the third element, defendants Independent Lifestyles, Inc.,
Hallmark Management, Ethal Jacksongdaanet Strickland we also defendants

in the S.D. Ga. Action. Thus, Plaintéfclaims against these defendants are barred



by resjudicata. The only new party in this actias Julian Castro, in his official
capacity as HUD Secretary. It does appear that the HUD Secretary was in
privity with a party in the S.DGa. Action, as guired under federaks judicata

jurisprudence._SelcCulley v. Bank of Am., N.A.605 F. App’'x 875, 877 (11th

Cir. 2015);_but sedrdis v. AndersonNo. 3:14¢cv328, 2015 WL 521080, at *4

(N.D. Fla. Feb. 9, 2015) (“To the extepitintiff seeks to avoid the preclusive
effects ofresjudicata by naming new defendants in tlastion, his effort, to put it
mildly, is duplicitous and to no avail.”). hlis, Plaintiff’'s breaclf contract claims
against the HUD Secretary are not barreddsyudicata.

Plaintiff's breach of ontract claims againstélfHUD Secretary, however,
are time-barred. O.C.G.A. § 9-3-2%pides as follows: “All actions upon simple
contracts in writing shall be brought withsix years after the same become due
and payable.” Plaintiff filed this 8on on September 16, 2014. Even assuming
that Plaintiff’s claims for breach of caatt accrued on the latest possible date
alleged, September 1P008, Plaintiff initiated this dion six days after the end of

the six-year limitations periogrovided by O.C.G.A. § 9-3-24 Thus, Plaintiff's

3 Plaintiff's allegation that equikde tolling should save his claims is

unavailing. Under Georgia lawhe “discovery rule” hold¢hat certain causes of
action accrue when a plaiii discovers or with reamable diligence should have
discovered that he was injured. Theadivery rule, however, does not apply to



breach of contract claimseatime-barred. Because af Plaintiff's claims fall,
Plaintiff's Complaint is required to bdismissed. 28 U.S.C. § 1915(e)(2)(B)(i)-
(ii).
[11. CONCLUSION

For the foregoing reasons,

IT ISHEREBY ORDERED that Plaintiff Willie G. Smith’s Complaint [3]

is DISMISSSED pursuant to 28 U.S.C. § 1915(e)(2)(B).

SO ORDERED this 15th day of December, 2015.

WILLIAM S. DUFFEY, JR.
UNITED STATES DISTRICT JUDGE

actions for breach of contracDwen v. Mobley Constr. Co320 S.E.2d 255
(1984). Thus, the only relevant questiontfoe statute of limitations in this action
Is when the contract was allegedly bresth The latest possible date Plaintiff
alleges is Septener 10, 2008.




