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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

HOWARD SMITH,
Plaintiff,
V. ; CIVIL ACTION FILE NO.
1:14-cv-03139-AJB
CAROLYN W. COLVIN,
Acting Commissioner of
Social Security,

Defendant.

ORDER AND OPINION

Plaintiff Howard Smith (“Plaintiff’) brought this action pursuant t
sections 205(g) and 1631(c)(3) of theckb Security Act, 42 U.S.C. 88 405(g)
1383(c)(3), to obtain judicial review ofdHinal decision of the Commissioner of th
Social Security Administration (“the Commissioner”) denying his application

Disability Insurance Benefits (“DIB”) and Supplemental Security Income Beng

! The parties have consented tae tlxercise of jurisdiction by the

undersigned pursuant to 28 U.S.C. § 636(c)Rwie 73 of the Federal Rules of Civi
Procedure. feeDkt. Entries dated 10/2/14 & 10/6/14). Therefore, this Org
constitutes a final Order of the Court.

O

for

fits

ler

Dockets.Justia.

com


https://dockets.justia.com/docket/georgia/gandce/1:2014cv03139/209693/
https://docs.justia.com/cases/federal/district-courts/georgia/gandce/1:2014cv03139/209693/14/
https://dockets.justia.com/

AO 72A
(Rev.8/8
2)

9%
o

(“SSI”) under the Social Security Agt. For the reasons below, the undersign
AFFIRMS the final decision of the Commissioner.
l. PROCEDURAL HISTORY

Plaintiff filed applications for OB and SSI in September 2010, alleging
disability commencing on April 1, 2007. [Reddhereinafter “R”) 134-50]. Plaintiff's
applications were deniediiially and on reconsideration. [R75-78]. Plaintiff then
requested a hearing before an Admnaisve Law Judge (“ALJ”). [R91-100]. An
evidentiary hearing was held on Februa8y 2013. [R60, 126]. The ALJ issued a
decision on July 26, 2013, denying Plaintiftigplication on the ground that he had npt

been under a “disability” from the alleged ondate through the date of the decision.

2 Title 1l of the Social Security Act prides for federal Rability Insurance
Benefits. 42 U.S.C. 8§ 40%&t seq Title XVI of the Social Security Act,
42 U.S.C. § 138%kt seq, provides for Supplemental Security Income Benefits for the
disabled. Title XVI claims are not tied the attainment of a particular period @
insurance disability.Baxter v. Schweikeb38 F. Supp. 343, 350 (N.D. Ga. 1982).
Otherwise, the relevantdaand regulations governingelietermination of disability
under a claim for DIB are ndgridentical to those governing the determination unger
a claim for SSIWind v. Barnhart133 Fed. Appx684, 690 n.4 (1.Cir. June 2, 2005)
(citing McDaniel v. Bowey800 F.2d 1026, 1031 n.4 (1Cir. 1986)). In general, the
legal standards to be applied are the sagardless of whether a claimant seeks DIB,
to establish a “period of disability,” or tecover SSI, although different statutes and
regulations apply to each type of claifee42 U.S.C. § 1383(c)(3) (establishing that
the judicial provisions of 42 U.S.C. § 405@k fully applicable to claims for SSI)
Therefore, to the extent thidte Court cites to SSI cassstutes, or regulations, they
are equally applicable to Pl4iif's DIB claims, and vice versa.
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[R57-74]. Plaintiff sought review by thppeals Council, ad the Appeals Council
denied Plaintiff’'s request for review émgust 1, 2014, making the ALJ’s decision the
final decision of the Commissioner. [R3-8].

Plaintiff then filed suit in this Cotion September 30, 201<keking review of
the Commissioner’s decision. [Doc. 1T he answer and transcript were filed on
January 14, 2015. [Dec7, 8]. On March 23, 2015, Plaintiff filed a brief in suppgrt
of his petition for review of the Commissioner’s decision, [Doc. 12], and [on
April 22, 2015, the Commissioner filed a response in support of the decision,

[Doc. 13]2 The matter is now before the Court upon the administrative record| the

—

parties’ pleadings, and the parties’ brigiisd it is accordingly ripe for review pursuar
to 42 U.S.C. 88 405(g) and 1383(c)(3).
Il.  STATEMENT OF FACTS *

A.  Background

Having a date of birth of May 21, 197 1aRitiff was thirty-five years old on the

alleged onset date and forty-two yeansl at the time of the ALJ's decision

3

Plaintiff did not file a reply brie and neither party requested ora
argument. $eeDkt.).

4 In general, the records referendedthis section are limited to those

deemed by the parties to be relevant to this app8akeocs. 12, 13].
3
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[R14-15, 69, 134]. Plaintiff previously wied as a cook’s helper and as a carhaop.

[R15, 17, 48, 69, 134, 180, 185Plaintiff alleged didaility beginning in April 2007
because of depression, bipolar disorder, and asthma. [R179].
B. Lay Testimony

In his hearing before the ALJ, Plaintiffstified that the last grade of school h

completed was either the ninth or the tegthide. [R15]. He indicated that he knew

he was having mental health problems ekill, but both of his parents died when h
was young, and he did not haaeyone to help him. [R18-19]. He stated that he h
lived on the street from 2007 until 2010, when he started receiving $225 a mof
general assistance and $200 in food starapd, he presently lived in his friend’s
basement for $225 per month. [R16-19].

He indicated that he also began receiving mental-health treatment in 201

was taking Wellbutrinand Seroquél.[R19, 31, 41-42]. Heeported that he had alsg

> Wellbutrin (bupropion) is an antidepressant that works by increag
certain types of activity in thebrain. MedlinePlus, Bupropion,
http://www.nlm.nih.gov/medlineplus/drugfio/meds/a695033.html (last visiteq
3/27/16).

6 Seroquel (quetiapine) is used tedt the symptoms of schizophrenia
mania, and depression. MedlinePlus, Quetiapine,
http://www.nlm.nih.gov/medlineplus/drugfio/meds/a698019.html (last visited
3/27/16).
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tried trazodonkbut that he did not like it becas it made him sleep too hard.
[R45-46]. He stated that the medicatiogliped somewhat, but he still had a lot (
problems with concentrating and thinkingdtdifficulty sleeping at night, had violent
nightmares, worried a lot, and was scaoédoeople. [R20, 33-34, 38]. He als{
reported that his medication makdsm sleepy and gives him headaches.
[R20, 30, 41-42]. Plaintiff also indicateldat he had difficultygetting his doctors to
fill out his disability paperwork because kept getting transfeed to new physicians

and they told him they needed to get to know him first. [R37-38].

Plaintiff stated that any cooking he dwas on a hotplate or in a microwave oven
and that he did not do any housework bseaitiwas not necessary. [R21-22]. He

stated that his friend would do his grocehopping because Plaintiff would get short

of breath if he walked too far and becausarRiff did not drive. [R23]. He testified
that he did not read, did not watch television, and kept the cadbut did not really
listen to it. [R31-33]. Later in the heag, Plaintiff reported that he would sometime

look at a magazine or try to read a book but could never finish a book. [R46-47

! Trazodone is a serotonin modulator used to treat depresstme

M e d Il ine©P Il us |, T r az odon e ,
http://www.nlm.nih.gov/medlineplus/drugfio/meds/a681038.html (last visited
3/27/16).
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Plaintiff stated that he lkdaa diagnosis of major depression, cried three or fq

days per week, sometimes all day, armlight about suicide “all the time.” [R33-36],

He also stated that he had homicidiughts every day, all ggdong; had attempted
suicide multiple times; had daily hallucinatis about people following him; had a ver
low energy level; was pamnaid and nervous around people; did not get along W
people very well because he believed they weiteo get him; stayed to himself; an
had racing thoughts. [R34-36]. Plaintiff algmorted that he klaried group therapy
but could not stand being arouadrowd of people. [R44He stated that he had bee
hospitalized for a suicide attempt in 2005. [R49].

C. Administrative Records

In an undated adult disability report,afitiff stated that he could not work

because he had depression, bipolar disped®r asthma. [R179He reported that he

had completed the twelfth grade and didaitténd special-educati classes. [R180].

He stated that he had worked as a cookdar years until he stopped working in 2007.

[R179-80].
D. Medical Records

Plaintiff started treatment at Gradg&lth System’s Central Fulton Communit

Mental Health Center on Janua&y2010. [R318]. He repmd that he was depressefd
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and had poor concentration and insomnrad e stated thdte had neer taken
medication. [R318, 321]. He denied hopelessness, helplessness, and guilt. [}
He also reported that he was unemptbyand that his giftiend was moving to
California. [R320]. It was noted that Plaintiff did not have suicidal ideation

homicidal ideation and deniédving made any suicide atipts or having any history

of psychiatric symptoms. [R315, 319, 3802]. Plaintiff was diagnosed with major

depression, moderate, recurrent; prescribed Cekmxa trazodone; and assessed
Global Assessment of Functioning (“GAF”) score of 50 td §R311-12, 320].
Plaintiff underwent a behavioral health assessment oni\2&,c2010. [R305].

His primary problem was noted to be degsien, and it was also noted that Plainti

8 Celexa (citalopram) is a selectivaa®nin reuptake inhibitor (“SSRI”)
used to treat depression. MedlinePlus, Citalopra
http://www.nlm.nih.gov/medlineplus/drugfio/meds/a699001.html (last visited
3/27/16).

9 The GAF is a numeric scale (Odugh 100) that considers psychologica
social, and occupational functioning orhypothetical continuum of mental healtl
illness. Diagnostic and Statistical Manual of Mental Disorde3g-34 (4" ed.,
Text Revision, 2000). A GAF score betweknand 50 indicates “[s]erious symptom
(e.g., suicidal ideation, severe obsessiahals, frequent shadifting) OR any serious
impairment in social, occupational, chool functioning (e.g., no friends, unable 1
keep a job).”ld. at 34. A GAF score betweesll and 60 indicas “[m]oderate
symptoms (e.qg., flat affect and circumnstial speech, occasional panic attacks) C
moderate difficulty in social, occupatidnar school functioning (e.g., few friends
conflicts with peers or co-workers)Id.

R321
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reported auditory hallucinations of whispey, that it was suspected that he w3
abusing alcohol, and that while he was obsgtadnave tight associations, he was al

observed to have a depressed mood afii@ct, reduced energy level and sleep, a

disrupted sleep. [R305]. He denied siat and homicidal ideation. [R305]. He

reported that he had been out of medication for one and one-half months. [R
Plaintiff stated that he was unemployed &ndheless, but not in a shelter, and that
had been in school through the twelfth gradR305]. In the section of the form
reserved for describing coping approaches nibtes state: “go to sleep, walking, g
me a beer, sit in the park[R306]. In the section daslbing activities of daily living,
it was noted that Plaintiff ate at least tiasically nutritious meals daily, participate
in relaxation activities, used other comnturservices, and cared for his person
cleanliness and appearance, and notes indicat@ldntiff reported, “I stay to myself
and get a lot of exercise.” [R307]. Idé#ed abilities included “literacy/basic math”
and “mobility within community’ and Plaintiff was also noted to receive enjoyme
and satisfaction from his ability to function in daily life, his ability to get arou
physically, and his ability to do work or hobbies. [R308].

Plaintiff was treated at Grady on Mar80, 2010, for depssion. [R297]. He

reported that he was unerapéd, homeless, and had no source of income. [R302].
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stated that he had been raised by his sraintil she died whelne was seventeen an(
then he went to live with his father. [R30({le indicated that he had graduated fro
high school. [R300]. He reported that he paeviously been treated with Celexa ar
trazodone but that the trazodone was not gffec[R297]. He had not had medicatio
since late January. [R297]He reported that he ddow energy, sadness, slee
problems, crying spells, racing thoughkelplessness, ankdopelessness, and hg
reported that he had attempted suicid2d@5 by overdosing on pills. [R300]. He als
reported having auditory hallucinations. [R308¢ was noted to be attentive; orientg
to person, place, situation, and time;b® cooperative and lagal; and to have a
euthymic mood? and he denied suicidal ideatiofR300]. He was unable to proces
serial sevens but could spell “world” foand and backward. [R300]. Plaintiff was
diagnosed with major depression withygisotic features, restarted on Celexa at

trazodone, and assigned a GAF sooir50. [R298, 301-02, 355].

10 “Euthymic” relates to a moderat@ood—"“not manic or depressed.]

606 PDR Med. Dictionary(1*' ed. 1995).
9
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Plaintiff again visited Grady on June 5, 20JR517]. It was noted that Plaintiff
was not suicidal or homicidal but that hesdmallucinatory and hesffect was restricted.

[R517]. He was given Celexa, Risperdadnd trazodone. [R517].

=h

At a visit to Grady taking place on Septaen 9, 2010, it was noted that Plaintif

was not suicidal or homicidal but that tivas hallucinating hearing a female voice.

\U

[R513]. Plaintiff was diagnosed with majdepression with psychotic features and
given medication. [R513].

Progress notes by Jochebed Ann PMKD., dated January, 2011, indicate
diagnoses of, among other things, asthofaonic obstructive pulmonary disease
(“COPD"), depression, and bipolar disordgiR338]. Plaintiff was noted to be taking
Celexa, Risperdal, and trazodone for bipdlaorder/depression. [R338]. He reported
that he was unemployed, homeless, aegtdior only two or three hours per night.

[R338]. He denied suicidal or homicidabughts. [R338]. He was followed in thg

\U

asthma clinic and used an albuterol inhaler daily. [R339].

1 Risperdal is a brand name for risperidone, one of a class of medications

known as atypical antipsychotics. Ittigpically prescribed to treat symptoms af
schizophrenia and bipolar disorder and ¢éattbehavior problems, such as aggression,
self-injury, and sudden mood ahges. Risperidone, MedlinePlus,
http:/www.nlm.nih.gov/medlineplus/druginfoeds/a694015.html (last visited 3/27/16)).
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At a visit to Grady taking place on Mari&b, 2011, Plaintiff stated that he wal
not suicidal or homicidal, but he statedtthe was having intaittent hallucinations.
[R1048]. He was assessed withjor depressive disorder with psychotic features, 3
cluster B trait¥ were suspected. [R1048]. Plaffsidose of Risperdal was increaseq
he was continued on Celexa and trazodoneé hee was referred tlmger management
group therapy. [R1048].

Plaintiff presented for a psychologieaaluation with John S. Muller, Ph.D., or
April 26, 2011. [R389-94]. Plaintiff stadl that he had suffered from emotioni
problems all his life but thdte began treatment only about three or four years pr|
[R391]. Plaintiff reported hospitalizatiom 2007 after a suicide attempt by overdos
and another three or four hospitalizationsrafiat at Grady Hospital and one at Atlant

Medical Center. [R391, 393]. He statdtht on the one occasion he had actual

attempted suicide and the other times,shmeply was to the point of planning his

suicide. [R391]. He said that his medioas “helped some” but that he remained s

more days than not, continued to conpéaie suicide, and could not sleep withot

12 In the Diagnostic and Statistical Miaal of Mental Disorders, personality
disorders are grouped into three clustersed on descrip&similarities. Diagnostic
and Statistical Manual of Mental Disordesg6 (3" ed. 2013). “Cluster B” includes
antisocial, borderline, histrionic, andrcissistic personality disordetd. “Individuals
with these disorders often appeaamatic, emotional, or erratic.Id.
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medication. [R391]. He stated, however, thatdid not have current suicidal idea

[R393]. He also claimed twear a voice of indeterminagex tell him to harm himself

and others, and he stateatimedication did not help tecrease his hallucinations|.

[R393].

Plaintiff indicated that two weeks earlier he had begun living with a m

roommate in an apartment. [R391]. Hatst that he had no income aside from food

stamps and an occasional general-assistaryoegrd. [R391]. Heeported that he had

never had a driver's license, had newsriven, and was able to use public

transportation. [R391-92]. Plaintiff repadtéhat he had dropped out of school in th

ninth grade when his father died and thatremembered being in the “slow classes.

[R392]. He reported that his sleep wgmd, but only when he took trazodone, af

even then, he still had episodes of early awaigeR392]. He also stated that he wé

a trained chef, although he no longer made complex meals he once enjoyed.

[R392]. He indicated that he was a chumémber and went to services regularly b
was not otherwise interested in going oupublic, stating that he was not interests
in dating and that he tideto send a friend to do his shopping. [R392]. Dr. Mull
observed that although Plaintiff tended toague at times, “thhe was no indication

that he was intentionally distorting the facts of his case. [R392].

12
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Dr. Muller found that Plaintiff’'s affeavas restricted in range, and although he

smiled briefly, he came across as indifferesaid, and helpless. [R393]. Plaintif

performed serial threes by two positions eotly, using his fingers to do so. [R393].

He could not spell “world” forward, but heould spell “cat” backward and forward

[R393]. Dr. Muller opined that Plaintiff€ognitive functions were impaired fof

—h

measure of immediate m®ry, and although the state agency did not request

intellectual testing, he estimated Pl#into be within the borderline range of
intelligence based on the quality of his speech and vocational history. [R393].

Dr. Muller diagnosed major depressiveatder, recurrent, severe with psychog
(in fair remission). [R393]. He wrote thataintiff had been experiencing significan
depression over the last fourfore years; that during this time, he had four inpatie

psychiatric hospitalizations, all for either sdeattempts or contemplation of such; ar

his last hospitalization had been tweays prior to the examination. [R393].

Dr. Muller also wrote that Plaintiff hasgtbome emotionally withdrawn from others and

spoke of indifference in having emotional cacttwith others but that he did not appe
to have any paranoia or anxietlated to his social intaction. [R393-94]. He also
opined that Plaintiff “could probably galong with people who were understandir

and compassionate of his emotional ditud; that he would have no trouble with

13
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understanding or carrying outngple instructions; that despite some limitations
concentration, he could focus long enouglcomplete his basic activities of daily
living and enjoy listening to talk shows; and that if he were found eligible for Sg
Security benefits, he woulde able to manage the funoshis own best interest.

[R394].

In a Psychiatric Review Techniquerfio dated May 29, 2011, non-examining
state agency review physician Fran ShaRarD. opined that Plaintiff had moderate
limitations in his abilities to: 1) carry out déé&al instructions; 2) maintain attention angd

concentration for extended periods; 3) perfactivities within a schedule, maintain

<

n

cial

regular attendance, and be puwad within customary tolerances; 4) complete a normal

workday and workweek without interrtipns from psychologically based symptom
and to perform at a consistent pacehwitt an unreasonable numiaad length of rest
periods; 5) interact appropriately withetigeneral public; 6) accept instructions ar
respond appropriately to criticisms from supervisors; 7) get along with coworke

peers without distracting them or exhibitinghavioral extremes; 8) maintain sociall

appropriate behavior anddlaere to basic standardd neatness and cleanliness;

and 9) respond appropriately to changetheawork setting. [R395-96]. Dr. Shahg

further opined that Plaintiff could perforamd recall simple instructions; despite h
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likelihood of having difficulties with concenttian, persistence, and pace, he had t
ability to perform simple, repetitive tasksr two-hour periods; he may have som
difficulty adhering to a work schedule andintaining a routine; he was at a modera
risk of decompensating under ordinary wstiless; and he was éily to have difficulty
with frequent or major workplace changes bat with lesser ones. [R397]. As fo
social limitations, Dr. Shahar opined that Btéi might have difficulty interacting with
the public, coworkers, and supervisors, bunegally could interact appropriately in thg
workplace. [R397]. In a mental Rdaal Functional Capacity (“RFC”) form,
Dr. Shahar found moderate difficulties inimtaining social functioning and moderat
difficulties in maintaining concentrain, persistence, or pace. [R409].

At a visit to Grady taking place on Juiie2011, Plaintiff denied having any
thoughts of hurting himself athers. [R435]. At a visit to Grady on June 14, 201
Plaintiff reported that he had homicidabughts about a month agiik1043]. He was
noted to be in a euthymic mood, and nobeldate that his affect was not typical of an
particular psychotic illness. [R1043At a visit taking place on August 30, 2011, h
reported having suicidal thoughts. [R1038Jn November 22, 2011, he was noted

have some suicidal or homicidal thoughts but no plan or intent. [R1034].
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On December 8, 2011, reviewing phyaicAbraham Oyewo, M.D., completeq

a physical RFC. [R551-58]. He opinedatiPlaintiff had no exertional or other

physical limitations other than the needwoid concentrated exposure to fumes, odo
dusts, gases, poor ventilation, and the like552-55]. He noted that Plaintiff was
obese and that he alled pain limiting his ability to liftsquat, stand, reach, walk, an

kneel, but he found the allegséverity to be inconsistenith the objective evidence

and therefore concluded that Plaintiff's staents were only partially credible. [R556].

In a Psychiatric Review Technique form dated December 9, 2(
non-examining state agency review physician Anna J. Williams, Ph.D., opined
Plaintiff met the A criteria of Listing 12.04[R562]. Specifically, she indicated tha
Plaintiff had disturbance of mood, accompalrbg a full or partial manic or depressiv
syndrome, as evidenced by depressive syndrome characterized by: anhedd

pervasive loss of interest in almost activities; sleep disturbance; difficulty,

concentrating or thinking; and hallucinatipdelusions, or paranoid thinking. [R562].

Dr. Williams further opined Plaintiff had odlerate restrictiomf activities of daily
living; moderate difficulties in maintainirgpcial functioning; and moderate difficulties

In maintaining concentration, persistence or pace. [R569].
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In a mental RFC assessment, Dr. Williams opined that Plaintiff has ma
limitations in the abilities to: 1) understamtlaemember detailed instructions; 2) car
out detailed instructions; and 3) interact appropriately with the general pu
[R573-74]. Dr. Williams also opined thatditiff had moderate limitations in the
abilities to 1) maintain attention and camtration for extended periods; 2) perfort

activities within a schedule, maintaingtdar attendance, and be punctual with

customary tolerances; 3) sustain an mady routine without special supervision;

4) complete a normal workday and workweek without interruptions fr
psychologically based symptoms and to perform at a consistent pace witho
unreasonable number and length of restooksti 5) maintain socially appropriaté
behavior and adhere to $)a standards of neatness and cleanliness; 6) resq
appropriately to changes inetlivork setting; and 7) set realistic goals or make plé
independently of others. [R573-74]. .DWilliams elaborated on her assessme
stating that Plaintiff could concentrate &drleast two hours at a time and could follo
and perform simple instructions; thataltigh Plaintiff had marked limitations in direc
work with the public, he could relate@ go out in public anle cooperative; that

although he would have initianoderate limitations irwork changes and setting
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independent goals, he would adapt withgtice and familiarity; and that he had njo

substantial psychological limitations at that time. [R575].

Plaintiff returned to Grady on Febmyel6, 2012. [R633]. His mood was notef

to be euthymic and he reported havintgimittent hallucinations [R633]. He was
diagnosed with major depressive disordied psychosis and given refills for Celex:
Risperdal, and trazodone. [R633].

In a medical source statement dafgatil 10, 2012, J. Wooten, M.D., of the
Fulton County Department of Family and Children Services, wrote that she
examined Plaintiff on February 16, 201&@nd was treating Plaintiff for major
depression with psychotic features and for chronic auditory hallucinations. [Re¢
She stated that Plaintiff was on a high dofsnti-psychotic mediation and continued
to have auditory hallucinations and tinag prognosis was “guarded.” [R640]. Th
same date, Jochebed Ann Pink, M.D., wrotd th addition to being followed in the
psychiatric clinic for bipolar disorder anepression with psychotic features, Plainti
was also being treated fbrgh blood pressure, asthma, diastolic heart failure, 4
morbid obesity. [R641].

At a visit to Grady taking place on Mday, 2012, Plaintiff was noted not to b

suicidal or homicidal, but he reported hayattempted suicide approximately ten yeg
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prior by taking a handful of pills. [R631He was observed to have a depressed and

anxious mood. [R631]. He was asseéssath manic psychosis and prescribe

Seroquel, Celexa, and Wellbutrin. [R631].

At avisitto Grady on August 3, 2012 aitltiff was treated by Jennifer Snowden

M.D. [R1037]. He reported suicidal thougbtg no intent or plan. [R1037]. It was

noted that Plaintiff’'s mood was irritabladthat he had poor judgment and insight, b
that despite his complaints, Plaintiff'sfedt was “fairly bright” and he laughed a
times. [R1028, 1037]. It was noted thaiRtiff demanded that Dr. Snowden fill ou
disability paperwork and that he was “fixated” on having the paperwork comple

[R1028, 1037]. He was diagnosed with majepressive disorder by history, partia

malingering, and cluster B traits, and he was continued on medication. [R1037].

At a visit with Dr. Snowden taking @te on October 12012, Plaintiff was
noted to be irritable. [R1038]. He wdisgnosed with major depressive disorder |
history, partial malingeringnd cluster B traits, an@wotinued on Wellbutrin, Celexa,
and Seroquel. [R1038]. Dr. Snowden notleat Plaintiff was generally stable or
medication and stated that she remamespicious for malingeng of hallucinations

and violent and suicidal thoughts because fiectwas “bright,” he appeared to be i
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a good mood, and he spent the majorityhisf appointment complaining about nc
getting his Social Security paperwork filled out. [R1027, 1039].

At a visit to Grady taking place on Janu@ry®013, it was noted that when aske
whether he had thoughts of hurting himselbtrers, Plaintiff said no. [R883, 923].

In a letter dated February 18, 2013,. Bnowden wrote that Plaintiff was
currently a patient under her eat the Grady Outpatient Behoral Health Clinic; that
he had been diagnosed with major deprestis@der with psychotic features; and ths
his medications were Benadryl 50 mg kmdtime, Seroquel 400 mg at bedtim
Celexa 40 mg daily, and Wellbutrin SR 150 mg twice daily. [R638].

Plaintiff continued with regular treatmeat Grady Memorial Hospital. On

June 17, 2013 he was notedba profoundly depressewith strong passive and weak

active suicidal ideation and auditory hailations. [R1086]. The medical provide
opined that Plaintiff had decompensated tuseveral new pshological stressors.
[R1086]. Plaintiff was admitted to the hospitath suicidal ideation, hallucinations,

and depression. [R1113].
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E. Vocational-Expert Testimony

The ALJ asked the vocational exp€WE”") about the working capabilities of
a person of Plaintiff's age, education, and work experience who was capable of
work; could not climb ropes, ladders, @affolds; could not perform work requiring
fine vision, such as threading a needleeading fine print; must avoid concentrate
exposure to pulmonary irritants and hazavasyld be limited to snple tasks, defined
as “working at skill levels 1 or 2”; would Benited to low-stress jobs, defined as fe\
changes in the work place and occasiomaps decisionmakingnd would be limited

to occasional superficial contacts with thegel public. [R50]. The VE testified tha

the person could not perforPlaintiff’'s past work as a carhop or a cook’s helper.

[R50-51]. The VE also testified, howevénat the person could work as a garme
bagger, laundry folder, or bakery work racker. [R51].
. ALJ'S FINDINGS OF FACT

The ALJ made the following findings of fact and conclusions of law:

1. The claimant meets the insurgdtus requirements of the Social
Security Act through December 31, 2012.

2. The claimant has nenhgaged in substantigainful activity since

April 1, 2007, the allegednset date (20 CFR 404.155tIseq, and
416.971et seq).

21

ligh

d

[

nt




AO 72A
(Rev.8/8
2)

3. The claimant has the follomg severe impairments: major
depressive disorder, cluster Rits, asthma, hypertension, recent
(post hearing) diagnosis of stage 2 diastolic dysfunéfion,
refractive amblyopi&! and obesity (20 CFR 404.1520(c) and
416.920(c)).

4. The claimant does not have an impairment or combination of
impairments that meets or medicadlguals the severity of one of
the listed impairments in 20 CHRart 404, Subpart P, Appendix 1
(20 CFR 404.1520(d), 404.152504.1526, 416.920(d), 416.925
and 416.926).

5. After careful consideration dlie entire recordthe undersigned
finds that the claimant has the residual functional capacity to
perform light work as defied in 20 CFR 404.1567(b) and
416.967(b) except the claimant cannot climb ropes, ladders or
scaffolding. He must avoidbacentrated exposure to pulmonary

13 “Diastolic dysfunction” refers to abnormality in how the heart fills with
blood during the first part of the two pardf a heartbeat. Xas Heart Institute,
Diastolic Dysfunction, http://www.texasheéarg/HIC/Topics/Cond/ddisfunc.cfm (last
visited 3/27/16).

14 “Amblyopia” is decreased vision iane or both eyes due to abnormal

development of vision imfancy or childhood. Refractive ambylopia happens wh
there is a large or unequal amount of refracékror between a chikleyes. The brain
learns to see well from the @yhat has less need for correction and does not lear
see well from the other. Glasses may impramgty but usually not completely. Am
Assoc. for Pediatric Ophth@ology & Strabismus, Amblyopia,
http://www.aapos.org/terms/conditions/21 (last visited 3/27/16).
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10.

11.

irritants and hazards. He cannot perform jobs requiring fine vision
such as threading a needle eading fine print. He can perform
simple (skill levels 1-2), low sss (few changes in workplace and
occasional simple decisionmakingps only, and can have only
occasional superficial contacts with the general public.

The claimant is unable tperform any past relevant work
(20 CFR 404.1565 and 416.965).

The claimant was born on M1, 1971 and was 35 years old,
which is defined as a younger inaiual age 18-49, on the alleged
disability onset date (20 CFR 404.1563 and 416.963).

The claimant has at least a@lmischool education and is able to
communicate in English (20 CFR 404.1564 and 416.964).

Transferability of job skills is n@n issue in this case because the
claimant’s past relevant work is unskilled (20 CFR 404.1568 and
416.968).

Considering the claimant’s age, education, work experience, and
residual functional capacity, thereegobs that exist in significant
numbers in the national economy that the claimant can perform
(20 CFR 404.1569, 404.1569(a), 416.969, and 416.969(a)).

The claimant has not been undedisability, as defined in the
Social Security Act, from April 1, 2007, through the date of this
decision (20 CFR 404.1520(g) and 416.920(g)).

23




AO 72A
(Rev.8/8
2)

[R60-69].

In support of his determination as to the mental RFC, the only portion of the RFC

Plaintiff challenges here, the ALJ eapiled that he found Plaintiff's claimg

guestionable because his testimony to a lnemyed lifestyle with little mental capacity

and exertion was not in keeping with firelings reported by his treating physicians:

although he testified to having mental issthis whole life, he made no complaint

\4

S

about any mental illnesses from 2007 to 2009, and when he was first diagnosed wit

major depressive disorderdanuary 2010, he said he Hen depressed for only thre

months and denied any visual or auditbaflucinations; Dr. Snowden indicated that

Plaintiff's hallucination allegations and Wmague suicidal/homicidal ideation suggested

partial malingering; in February 2012, Fiaif admitted that he did not find the
auditory hallucinations distressing; notedicating Plaintiff had a “bright” affect belie
his allegation that he is peessed all the time; records do not support his claims

crying three to four times per week, sometimes all day; notes indicating a lag

suicidal/homicidal ideation belie his testimahgt he has suicidal ideation all the time

and that those ideas never leave his mamtf despite his testimony and other clain

of having been hospitalized for suicidékemnpts, there is no corroborating evidence i

the record and there is eeiace that at least once he denied previous psycholog
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hospitalization. [R66-67]. The ALJ alspm@ained that he aggied treating-physician
Dr. Snowden’s opinion of partial malingeg full weight; he assigned consulting
examiner Dr. Muller's asssments and opinions less glgti because of the citeg
credibility concerns as well as unsupportedgtens of multiple suicide attempts; an
he gave the opinions of state agency psychological consultants Dr. Shaha
Dr. Williams great weight because they weoasistent with the other evidence in th
record and were not contrated. [R67]. Finally, the Allexplained that because h
found Plaintiff to be unable to perform Ipast work, he relied on the VE’s testimon
that a person of Plaintiff's age, edtioa, and RFC was capable of working as

garment bagger, laundry foldesr bakery worker, and he therefore found Plaint

capable of work existing in significant numbers in the national economy. [R68-6

IV. STANDARD FOR DETERMINING DISABILITY

An individual is considered disabled fourposes of disability benefits if he i$

unable to “engage in any substantialnfd activity by reason of any medically
determinable physical or mental impairmerttich can be expected to result in dea
or which has lasted or can be expecteldsd for a continuous period of not less thé
12 months.” 42 U.S.C. 88 423(d)(1)(Al382c(a)(3)(A). The impairment of

impairments must result from anatomigelychological, or physiological abnormalitie
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which are demonstrable by medically adeepclinical or laboratory diagnostig
technigues and must be ofcbuseverity that the claimant is not only unable to gdo
previous work but cannot, considering agdcation, and worxperience, engage in
any other kind of substantial gainful wotkat exists in the national economy.
42 U.S.C. 88 423(d)(2)-(3), 1382c(a)(3)(B), (D).

The burden of proof in a Social Securitigability case is divided between th

D

claimant and the Commissiondihe claimant bears the primary burden of establishing

the existence of a “disdily” and therefore entitlement to disability benefits.

See20 C.F.R. 88 404.1512(a), 416.912(a). The Commissioner uses a five-stef

sequential process to deten@ whether the claimant has met the burden of proving
disability. Se€20 C.F.R. §§ 404.1520(a), 416.920@)ughty v. Apfe245 F.3d 1274,
1278 (11" Cir. 2001); Jones v. Apfel190 F.3d 1224, 1228 (11Cir. 1999).

The claimant must prove atep one that he is not umtiking substantial gainful
activity. See20 C.F.R. 88 404.1520(a)(4)(i), 416.92){@)(i). At step two, the
claimant must prove that he is sufferiingm a severe impairment or combination ¢f
impairments that significantly limits his ability to perform basic work-related activities.
See20 C.F.R. 88404.1520(a)(4)(ii), 416.920(a)(4) (A step three, if the impairment

meets one of the listed impairments in Apgi 1 to Subpart P d?art 404 (Listing of
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Impairments), the claimant will be considdrdisabled without consideration of agf
education, and work experience. See20 C.F.R. 88 404.1520(a)(4)(iii),
416.920(a)(4)(iii)). At step four, if the claimiis unable to prove the existence of
listed impairment, he must prove thas liinpairment prevents performance of pa
relevant work.See20 C.F.R. 88 404.1520(a)(4)(iv), 416.9a\{@)(iv). At step five,

the regulations direct the Commissioneraosider the claimant’s residual functiong

capacity, age, education, and past woqegience to determine whether the claimant

can perform other work beks past relant work. See 20 C.F.R.
88404.1520(a)(4)(v), 416.920(a)(#). The Commissioner must produce evidence tf
there is other work available in the rattal economy that the claimant has the capag
to perform. Doughty 245 F.3d at 1278 n.2. To be considered disabled, the clain
must prove an inability to performehobs that the Commissioner listsl.

If at any step in the sequence a clain@ant be found disabled or not disable
the sequential evaluation ceaseand further inquiry ends.
See20 C.F.R. 88404.1520(a)(4), 4280(a)(4). Despite theifting of burdens at step
five, the overall burden rests on the claimamqtrtuve that he is unabdto engage in any
substantial gainful activity that exists in the national economipoughty

245 F.3d at 1278 n.2Boyd v. Heckler 704 F.2d 1207, 1209 (11Cir. 1983),
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superseded by statubn other grounds b2 U.S.C. § 423(d)(5)s recognized in
Elam v. R.R. Ret. Bdb21 F.2d 1210, 1214 (1LTir. 1991).

V. SCOPE OF JUDICIAL REVIEW

A limited scope of judicial naew applies to a denial of Social Security benefits

by the Commissioner. Judicial review of the administrative decision addresses
guestions: (1) whether the proper legahdtds were applied; (2) whether there w
substantial evidence to support the finding&of; and (3) whether the findings of fag
resolved the crucial issuesWashington v. Astryes58 F. Supp. 2d 1287, 1296
(N.D. Ga. 2008)Fields v. Harris 498 F. Supp. 478, 488 (N.D. Ga. 1980). This Col
may not decide the facts anew, reweighatidence, or substitute its judgment for ths
of the Commissioner.Dyer v. Barnhart 395 F.3d 1206, 1210 (4Lir. 2005). If

substantial evidence supports the Commissioner’'s factual findings and
Commissioner applies the proper legahsgt@ds, the Commissioner’s findings ar
conclusive. Lewis v. Callahan125 F.3d 1436, 1439-40 (1Cir. 1997);Barnes v.

Sullivan 932 F.2d 1356, 1358 (1 Cir. 1991)Martin v. Sullivan 894 F.2d 1520, 1529
(11" Cir. 1990);Walker v. Bowen826 F.2d 996, 999 (I'1Cir. 1987) (per curiam);
Hillsman v. Bowen804 F.2d 1179, 1180 (£ LTir. 1986) (per curiamBloodsworth

v. Heckler 703 F.2d 1233, 1239 (1Lir. 1983).
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“Substantial evidence” means “moreath a scintilla, but less than a

preponderance.Bloodsworth 703 F.2d at 1239. It means such relevant evidencs
a reasonable mind might accept as adequate to support a conclusion, and it n
enough to justify a refusal to direcvardict were the case before a juRichardson
v. Perales 402 U.S. 389, 401 (1971Millsman 804 F.2d at 1180Bloodsworth
703 F.2d at 1239. “In determining whettseibstantial evidence exists, [the Cour
must view the record as a whole, takingp account evidence favorable as well
unfavorable to the [Commissioner’s] decisioChester v. Bowerr92 F.2d 129, 131

(11™ Cir. 1986) (per curiam). Even whereth is substantial @ence to the contrary

of the ALJ’s findings, the ALJ decisiowill not be overturned where “there is

substantially supportive evidence” of the ALJ's decisioBarron v. Sullivan
924 F.2d 227,230 (¥Cir. 1991). In contrast, reviewf the ALJ’s application of legal
principles is plenaryFoote v. Chatgr67 F.3d 1553, 1558 (1XCir. 1995);Walker;
826 F.2d at 999.
VI. CLAIMS OF ERROR

Plaintiff contends that the ALJ erréd failing to properly evaluate Plaintiff's
mental limitations and credibility, whicheh tainted the RFC and rendered the VE

testimony incapable of serving as substrevidence of non-disability. [Doc. 12].
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The Commissioner, in response, arguesttieaf\LJ applied the piper legal standards
and that his decision is supported by substantial evidence. [Doc. 13].

A. Mental Limitations

As noted above, the ALJ found that Ptdfiretained the RFC to perform arang

of light work limited to “simple (skill levis 1-2), low-stress (few changes in workplag

and occasional simple decisionmakingg only” and “only occasional superficial

contacts with the general public.” [R64].aRitiff first argueshat the ALJ erred by
failing to properly account for certain medical opinions. [Doc. 12 at 9]. Secg
Plaintiff contends that evidence in tleeord suggests cognitive impairments and th
the ALJ erred by failing to fill the gap with consultative examination or express

consider whether Plaintiff met Listing 12.05 (intellectual disabilityyl. &t 10-11].

Third, Plaintiff avers that the RFC does adequately address his finding that Plaintiff

had “moderate” difficulties in maintainingoncentration, persistence, or pac
[Id. at 11].
1. Medical Opinions
Plaintiff argues first that the mental BHFs incomplete because the ALJ faile
to properly account for the opinions of.DMuller, Dr. Williams Dr. Shahar, and

Dr. Oyewo. [Doc. 12 at 9]. He points out that Dr. Muller is a consultative exam
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who opined that Plaintiff “could pbably get along with people who wer
understanding and compassionate of @motional situation” and that “[h]is
concentration appears to be limited,’31]; that Dr. Williams was a nonexamining
state agency review physician who opined Blatntiff has marked limitations in the
abilities to understand and remember dieda instructions, carry out detailec
instructions, and interact appropriatelith the general public, [R573-74]; tha

Dr. Shahar wrote that Plaintiff is at moderate risk of decompensating under ord

workplace stress, [R397]; and Dr. Oyewo completed a physical RFC, [R551}

[Doc. 12 at 9].

The Court finds no basis for reversal in Plaintiff's arguments. Plaintiff po
out—correctly—that an individual can perform unskilled, competitive employm
when he is able to, on a sustained bag) understand, carry out, and rememb
simple instructions, (2) respond appropriatelysupervision, coworkers, and usu:

work situations, and (3) deal with chasge a routine work setting, and that

(D

inary

58].

nts
ent

er

A

a

substantial loss of ability to meet any of these basic work-related activities would

15 According to the Agency, an RFC @ assessment of an individual’
ability to do sustained work-related physiaatl mental activities in a work setting fo
“8 hours a day, for 5 days a week, or an equivalent work schedule.” Social Se
Ruling (“SSR”) 96-8p.
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severely limit the potentialccupational base and therefore may justify a finding
disability. [Doc. 12 at 8 (citing SSR 85+P%. He also correctly points out that an|
impairment-related mental limitations credtoy the claimant’s response to deman
of work must be reflected in the REGSsessment, [Doc. 12 at 8 (citing SSR 85-15
and that in order to detaine that the ALJ’s decigsh was supported by substantia
evidence, it must be clear that the Abdk into account evidence both favorable ar
unfavorable to his opinion, [Doc. 12 at 8 (citinglcCruter v. Bowen
791 F.2d 1544, 1548 (1Cir. 1986); Williams v. Colvin No. 1:12-cv-4276-WSD,

2014 WL 476571, at *21 (N.D. Ga. 2014) (Duffey,adpptingBaverman, M.J.))].

6 Social Security Rulings are plighed under the authority of the
Commissioner of Social Security and are binding on all components of
administrative processSeeSullivan v. Zebleyd93 U.S. 521, 530 n.9 (1998ge also
Tauber v. Barnhart438 F. Supp. 2d 1366, 1377 . Ga. 2006) (Story, J.) (citing
20 C.F.R. § 402.35(b)(1)). Although SSRsmi have the force of law, they ars
entitled to deference so long as they are isterst with the Soal Security Act and
regulations.Massachi v. Astrye486 F.3d 1149, 1152 n.6"(Tir. 2007);see also
Salamalekis v. Comm’r of Soc. S&21 F.3d 828, 832 {6Cir. 2000) (“If a Social
Security Ruling presents a reasonable construction of an ambiguous provision
Act or the agency’s regulations, we usually defer to the SSRifnesota v. Apfel
151 F.3d 742, 748 {8Cir. 1998) (“Social Security Rulings, although entitled 1
deference, are not binding or conclusivePgss v. Chater65 F.3d 1200, 1204 n.3
(4™ Cir. 1995);Gordon v. Shalalg55 F.3d 101, 105 (2d Cir. 199®ndrade v. Sec’y
of Health and Human Sery€85 F.2d 1045, 1051 (@ir. 1993).
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Be that as it may, the Court finds that the ALJ properly addressed each of the

opinions Plaintiff challenges here. TBemmissioner evaluates every medical opinion

the agency receives, regardless ofgberce. 20 C.F.R. 88 404.1527(c), 416.927(

cf.20 C.F.R. 88 404.1527(b), 416.927(b) (“Intetenining whether you are disabled,

we will always consider the medical opiniangour case record together with the re
of the relevant evidence we receiyeSSR 06-03p, 2006 WL 2329939 at *4 (“[T]h¢
[Social Security] Act requires us to considall of the available evidence in thg

individual's case record ievery case.”). Thus, both examining and nonexamin

sources provide opinion evidence for theJAlo consider in rendering a decision.

20 C.F.R. 88 404.1527(c), (e), 42B7(c), (e). In determing the weight of medical

\J

);

\U

1%

ng

opinions, the ALJ must consider: (1) the examining relationship; (2) the treatment

relationship; (3) evidence supporting the conclusions; (4) the consistency of the opinior

with the record as a whole; (5) the medieapert’'s area of specialty; and (6) other

factors, including the amount of understanding of disability programs and

familiarity of the medical source with formation in the claimant’'s case record.

20C.F.R.88404.1527(c)(1)-(@1.6.927(c)(1)-(6). Inassessing the medical eviden

the ALJ is “required to statwith particularity the weight [given] to the differen
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medical opinions and the reasons therefd@Harfarz v. Bower825 F.2d 278, 279
(11" Cir. 1987).

The opinion of a treating physician mum& given substantial or considerabl
weight unless “good cause” is shown to the conttaryPhillips v. Barnhart
357 F.3d 1232, 1241 (TCir. 2004) (citingLewis v. Callahan125 F.3d 1436, 1440
(11™ Cir. 1997));accordWinschel v. Comm’r of Soc. Se831 F.3d 1176, 1178-79
(11™ Cir. 2011). A one-time examining (i.e., consulting) physician’s opinion is
entitled to great weight.Crawford v. Comm’r of Soc. Se®63 F.3d 1155, 1160

(11™ Cir. 2004) (per curiam). However, the opinion of an examining physicia

generally entitled to more weight thdlne opinion of a nonexamining physician.

Broughton v. Heckler776 F.2d 960, 962 (T1Cir. 1985). Alsg in the Eleventh
Circuit, “the report of a non-examining docts accorded little weight if it contradicts
an examining doctor’'s report; such a report, standing alone, cannot cons

substantial evidenceEdwards v. Sullivaj37 F.2d 580, 584 (1'1Cir. 1991)see also

Kemp v. Astrue308 Fed. Appx. 423, 427 (1 Cir. Jan. 26, 2009) (per curiam)|

17 Good cause exists when: (1) the treating physician’s opinion was

bolstered by the evidence; (2) the evidesgpported a contrary finding; or (3) thg
treating physician’s opinion was conclusany inconsistent with the doctor's own
medical recordsPhillips, 357 F.3d at 1241.
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However, “the opinion of a non-exanmg physician who has reviewed medica
records may be substantial evidence if #taasistent with the well-supported opinions
of examining physicians or other dieal evidence in the recordFlogan v. Astruge
Civ. Action No. 2:11cv237-CSC, 2012 WA155570, at *5 (M.D. Ala. Aug. 3, 2012)
(harmonizing Eleventh Circuit cases). Imyaevent, “the ALJ is free to reject the
opinion of any physician when the evidersupports a contrary conclusiorstyock

v. Heckler 764 F.2d 834, 835 (T'1Cir. 1985) (quotation marks omitted).

O

Dr. Muller did opine that Plaintiff “guld probably get along with people whe
were understanding and compassite of his emotional sdétion.” [R394]. He also
stated that Plaintiff's concentration appedree limited but that he was “able to focus
long enough to complete his basic activitieslaify living as w# as enjoy listening
to talk shows.” [R394]. Taken alone, the opinion would appear to suggest that the
RFC should be fashioned to include somettion as to Plaintiff's ability to get along
with all other people and his ability tmaintain concentration sufficient for
employment in a competitive setting.

The ALJ explained, however, that agsigned Dr. Muller’s opinion less weight
because of the ALJ’s concerns about Pl#iatcredibility, which were based, at least

in part, on treating-physician Dr. Snowdediagnosis of partial malingering, which
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was later in time and therefore notadable to Dr. Muller, [R67, 394, 1027-28
1037-39], and on Dr. Muller’s reliance on PHii's uncorroborated reports of multiple
psychiatric hospitalizations for suicide attem3tfR67, 393]. The ALJ also observed
that Plaintiff was noted to be generallgige with a bright affect and good mood when
medicated, [R65, 1028, 1030-31, 1033-35, 1039], and that medical records from Marcl
2010 indicate that Plaintiff reported an abilityfunction in daily life and get arouno
physically as well as an ability to do work or hobbies. [R64, 308]. Additionally,|the
ALJ assigned substantial weigbtthe opinion of Dr. Shain, who found that Plaintiff
generally has the ability to interact appriately in the workplace and has the ability
to maintain concentratiomaftention, persistence, apdce for simple, repetitive tasks
for two-hour periods, [R397], and the opinmiDr. Williams, who found that Plaintiff
is able to related, go out in public, moperative, and go to pubbctivities despite his
social discomfort and can maintain conication, persistence, and pace sufficient to
allow him to follow and execute simple insttions and make basic work decisions for

at least two hours at a time, [R575]. 6/R. Moreover, Dr. Muller was a one-time

1”4

18 ltalso bears noting that Dr. Muller matthat Plaintiff “tended to be vagug
at times” and found that “there was no indica that he was intentionally distorting
the facts of his case,” but makes no rafeeeto a review of records. [R389-94].
Indeed, Dr. Muller's opinion to rely entirely on Plaintiffs conduct during the
examination and Plaintiff’'s own report of his history and symptonus]. [
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examiner, and the ALJ was therefore unuiobligation to defer to his opiniorsee
Eyre v. Comm’r, Soc. Sec. AdmiB86 Fed. Appx. 521, 523 (. Cir. Sept. 30, 2014)

(citingMcSwain v. Bower814 F.2d 617, 619 (YLCir. 1987), and affirming the ALJ’s

decision to give “no weight” to the opom of an examining physician whose opinion

was not consistent with the record ad®ig). For these reasons, the undersigned finds

that substantial evidence supports theJALdecision not to fashion the RFC t
Dr. Muller’s opinion but instead to rely on tless-restrictive limitations set forth in thq

opinions of Dr. Shahar and Dr. Williams.

The Court also finds that the ALJ propecbnsidered the portions of Dr. Shahar

and Dr. Williams’s opinions that Plaintiff raises in his brief. To accommod
Dr. Williams’s opinion that Plaintiff has marked limitations in the abilities
understand and remembeetailed instructions, carmut detailed instructions, and
interact appropriately with the genepaiblic, [R573-74], the ALJ limited Plaintiff to
simple work (skill levels 1 to 2) witlenly occasional superficial contact with th
general public, [R64], and @mccommodate Dr. Shahar’s opinion that Plaintiff is
moderate risk of decompensating undetimary workplace stress, [R397], the AL
limited him to low-stress work, defineds “few changes in the workplace an

occasional simple decisionmag,” [R64]. Plaintiff doesiot present any argument o
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authority to suggest that the accommodatweare insufficient to address the opinions.

[SeeDoc. 12 at 9]. Thus, the Court finds reversible error arising from the ALJ'$

consideration of Dr. Williams’s opinion that Plaintiff has marked limitations in 1
abilities to understand and remember dieda instructions, carry out detailec
instructions, and intera@ppropriately with the gena public, [R573-74], or his
consideration of Dr. Shahar's opinion that Plaintiff is at moderate risk
decompensating under ordinary workplace stress, [R3&¢ Sanchez v. Comm’r G

Soc. Se¢ 507 Fed. Appx. 855, 856 n.1 {1Cir. Feb. 8, 2013) (per curiam) (holding

that claimant waived certain argumertg not expressly challenging the ALJ'$

findings).

As to the ALJ’s consideration of the opniof Dr. Oyewo, the Courtis at a los
to understand what Plaintiff's challenge midpat Plaintiff’'s alleges error only as tgq
the ALJ’s determination of his mental RFC. [Doc.d&ssinh. As Plaintiff points out,
Dr. Oyewo completedhysicalRFC, [Doc. 12 at 9 [citin§551-58]], and the Court’s
review of the ALJ's decision revealsaththe ALJ gave substantial weight t
Dr. Oyewo’s opinion that Plaintiff had no physical limitations. [R66-67]. MoreoV

Plaintiff does not state a reason for his apparent belief that the ALJ mishandlg

opinion of Dr. Oyewo. $eeDoc. 12 at 9]. Therefor#he issue is not properly before
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the Court. See Outlaw v. Barnhart 197 Fed. Appx. 825, 827 n.3

(11™ Cir. Aug. 10, 2006) (per curiam) (finaj that the plaintiff waived an issue by

failing to elaborate on the argument or pow®via citation to authority regarding th
argument)Ward v. United Stated54 F.R.D. 291, 293 (M.D. &11994) (court refuses

to supply argument for party).

For all of these reasons, the undersigraucludes that Plaintiff has not shown

reversible error with regatd the ALJ’s consideration ainy of the challenged medical
opinions. BeeDoc. 12 at 9].
2. Cognitive | mpairments

Plaintiff next argues that the ALJ did not adequately address the cogn

impairments evidenced by Plaintiff's mh-grade education and the cognitive

limitations revealed on Dr. Muller's examinati. [Doc. 12 at 10]. He points out thg
the ALJ has a duty to fully arfdirly develop the recordid. (citing Graham v. Apfel
129 F.3d 1420, 1422 (T1Cir. 1997); Todd v. Heckler 736 F.2d 641, 642

(11™ Cir. 1984))]; contends that there are gapthe record sucthat the ALJ should

have ordered a consultative examinatiooneer to enable him to make the disability

decision, [Doc. 12 at 10 (citingierre v. Sullivan884 F.2d 799, 802 {SCir. 1989);
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Turner v. Califanp563 F.2d 669, 671 {5Cir. 1977¥°)]; and argues that the absend
of a cognitive evaluation prejudiced Plainbif depriving him of a full and fair hearing
at step three relating to Listing 12.05 (lleetual disability) or evaluation of the RFC
[Doc. 12 at 10].

The Commissioner, in response, presumes that Plaintiff in fact had orn
ninth-grade education, despite reportgha record spanning from ninth to twelftl
grade. CompareDoc. 13 at with R15 (9" or 10", 180 (12") , 223 (12, 331 (1),
392 (9")]. She argues, however, that the Alid not err by failing to order cognitive
testing or to discuss Listing 12.05 becalisavas under no obligation to investigate
claim that was not raised at the adsirative level, [@c. 13 at 10 (citindgstreet v.
Barnhart 133 Fed. Appx. 621, 627 (1Cir. May 18, 2005))]; the ALJ fully considered
Dr. Muller's examination and the other evidence of Plaintiff's mental conditi
[Doc. 13 at 11 [citing R64-67]]; the ALJonsidered and accounted for Plaintiff’
educational level in assessing his abitiywork, [Doc. 13 at 11 [citing R68]]; and

Dr. Muller, without testing, estimated Pl&ffis intelligence to be in the borderling

1 In Bonner v. City of Prichard661 F.2d 1206, 1209 (1iCir. 1981)
(en banc), the Eleventh Circuit adoptedbisxsling precedent all of the decisions of th
former Fifth Circuit handed down priortioe close of business on September 30, 19
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range, [R393], which would not qualiinder 12.05, [Doc. 13 at 11 (citidgrdan
Comm’r of Soc. Sec. Admid70 Fed. Appx. 766, 768-69 (1Cir. Apr. 20, 2012))].
The Courtfinds no basis for reversal in Plaintiff's arguments regarding the ALJ’s

consideration of his cognitive ability. Firshe Court finds Plaintiff's procedurally

14

deficient. In its scheduling order, the Coaxpressly stated to Plaintiff that if he
sought remand for the purpose of takingdewce in the form of a consultative

examination at government expense, he ‘tnmiake a proffer of the nature of thg

\U

evidence anticipated to be obtained.” ofD 10 at 3]. Plaintiff has made no sugh
proffer. [SeeDoc. 12 passinj.

Second, while the ALJ does have a dutgéwelop the recortllly and fairly,
he is under no obligation to investigateclaim not presented at the time of the
application or offered at the hearing as ad®sidisability, particularly where, as here,

the claimant was represented by an attorrelyeet 133 Fed. Appx. at 627. Here,

Plaintiff does not point to any portion of ttexord showing that he claimed intellectua
disability at any time at the administratived® [Doc. 12 at 10], and the Court’s review
of the record has revealed none. Thus, therCfinds that Plaintiff’s failure to raise
the claim at the administrative level isalgrounds for rejean of the allegation of

error. See Streefl33 Fed. Appx. at 627 (“This failuedone could dispose of his claim|,
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as it has been persuasively held that an ‘administrative law judge is unde
“obligation to investigate a claim not pesded at the time of the application fo
benefits and not offedeat the hearing as a basis for disability.’Pena v. Chater
76 F.3d 906, 909 {8Cir.1996).").

Third, the legal authority Plaintiff cites also suggests that the ALJ did not n
a reversible error in declining order cognitive testing.SpeDoc. 12 at 10 (citing
Pierre v. Sullivan884 F.2d at 802)]. In fact, Rierre, the Fifth Circuit held that the
ALJ wasnotrequired to order cognitive testingander to discharge his duty to fully
and fairly develop the recordPierre, 884 F.2d at 803. Theurt began by explaining
that “the ALJ’s duty to undertake a full ingyi. . . ‘does not require a consultativ
examination at government expense unléss record establishes that such @
examination isiecessaryo enable the administratilew judge to make the disability
decision,’"id. at 802 (quotingurner, 563 F.2d at 671), and that the decision to requ
such an examination is withthe discretion of the ALRierre, 884 F.2d at 802. The
court then went on to discuss a record remalgksimilar to the record presently befor
the Court: like Plaintiff, the claimant hadt listed intellectual disability in her reques
for benefits; she had never requested #mintelligence test be performed; and

doctors suggested that her intelligence betkstet, as in Plaintiff's case, there wer
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also several isolated comments about the limits of the claimant’'s intellec
functioning. Id. (citing notes suggesting an inability to read and write (a deficie
greater than those reflectedie record presently before the Court); difficulty with th
day of the week; and inability to identify tReesident of the United States). The cou
noted, however, that other parts of the raadreports suggested that the claimant
medical abilities were normal and ultimately held that “isolated comments abou
limits of [the claimant’s] intellectual funaining, when viewed within the record as
whole, were not sufficient to raise a siegpn” that the claimant was intellectually
disabled. Id. at 802-03 (observing notes stating ttreg claimant was able to think

clearly; that she was able to watch televisiead, ride the bus herself, handle her oy

finances, shop, go to church, and visit frieridat her condition did not severely affeg

her ability to think, remember, make deorss, get along with others, and take part
most activities; and that she appeareti¢cf average intelligence). Much like th
record inPierre, while Dr. Muller’s opinion states that Plaintiff had some impairme
in cognitive function in that he had difficultyith immediate memory, it also states th:
Plaintiff's judgment was intact; he knew thnth, the day of the week, and the nan

of the president; his inability to work wadsie to his depression; he did not appear

have difficulty understanding or carrying oungile instructions; he had concentration

43

stual

ncy

e

rt

5

t the

a

—+

in

(4%

Nt




AO 72A
(Rev.8/8
2)

sufficient to complete his basic activitie§ daily living and enjoy listening to talk
shows; he was capablemfnaging his own funds; and that the quality of Plaintifi
speech and his vocational history sugegésborderline intelligence. [R392-94]
Moreover, the VE's testimony regarding the jabailable to a person of Plaintiff's ags
and experience took into account Plaintiffestimony that he had only a ninth- o
tenth-grade education and the ALJ’s limibatito simple work with few changes an
only occasional simple decisionmakingdahe jobs listed by the VE and relied upa
by the ALJ consisted exclusively of unskillgbs. [R15, 50-51, 68-69]. Thus, th
Court concludes that even under Plaintitiisn authority, he has not shown that th
ALJ breached an affirmative duty to ordeteltigence testing or that he was prejudicg
by such a breach.
3. Concentration, Persistence, or Pace

Plaintiff next argues that the ALJ erred because he found “moderate” difficu
In maintaining concentration, persistencepace, [R63], and that the RFC’s restrictio
to simple, low-stress work and only ocaasl superficial contacts with the geners3
public does not adequately addréiss finding. [Doc. 12 at 11 (citindarrett v.
Comm’r of Soc. Sec422 Fed. Appx. 869, 872 (L Tir. Apr. 11, 2011)Winschel v.

Comm’r of Soc. Sec631 F.3d 1176, 1180 (1Tir. 2011))]. He also states that th
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ALJ made no findings in regatd responding appropriatetiy supervision, coworkers,

and usual work situations, which are edquired in order to perform the mental

demands of work. [Doc. 12 at 11].

The Commissioner, in response, points oat this not true as a matter of law

that a limitation to unskilled or simple woiknever sufficient to account for moderat

e

limitations in concentration, persistence, or pace, citing cases in which the Eleyentt

Circuit has held that a hypothetical questcould sufficiently account for impairment:

in concentration, persistence, or pack iicludes a limitation to unskilled or simple

work or routine tasks andeéhmedical evidence demonstratiest the claimant has the

ability to perform those tasksgjgte a limitation in concentiian, persistence, or pace|

[Doc. 13 at 8-9 (citing hornton v. Comm’r, Soc. Sec. Adm&97 Fed. Appx. 604, 612
(11" Cir. Feb. 11, 2015) (limitation in RFC tsimple, non-detailed tasks” sufficient
to account for moderate limitations in concatitn, persistence, or pace, where recg
included medical opinion evidence indicating that the claimant could undersi
remember, and carry out simple instructiotfgt despite moderate limitation in th
ability to sustain concentration for exteddeeriods, the limitation was not substanti
and the claimant’s concentration was adégdiar basic activities; that the claiman

could sustain attention in two-hour segnseand that although the claimant would
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expected to work at a slih reduced pace, she was likébypersist with work-related
tasks); Szilvasi v. Comm’r, Soc. Sec. Admirb55 Fed. Appx. 898, 902
(11" Cir. Feb. 7, 2014) (limitation in RFC teimple, repetitive tasks, with superficia
interactions with others” sufficient to ament for moderate limitations in concentratior
persistence or pace, wheeeord included medical opini@vidence indicating that the
claimant could understand and follow at least simple instructions, concentrat
shorter time periods, and make simple wrelated decisions, and was not significant
limited in his ability to undetand, remember, and carry out very short and sim
instructions); Neefe v. Comm’r of Soc. Secb31 Fed. Appx. 1006, 1007
(11™ Cir. Sept. 27, 2013) (limitation to onlynsple tasks or unskilled work sufficient
where ALJ determined medical evidence dertrasd claimant could engage in simpl
work despite moderate litation in concentration, persistence, or padarett,

422 Fed. Appx. at 872 (limitation in RFC ltmw stress and simple and routine tasl
sufficient to account for moderate limitatiomsconcentration, persistence, or pac
where record included medical opinion evidemdicating that the claimant was “abl
to follow simple instructions, completengple tasks, make decisions, avoid hazarg
and relate adequately fanction in the workplace” and was “able to understar

remember, and carry out simple tasks,Sflte moderate limiteon in her ability to
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maintain attention and concentrationdarextended period))]. The Commissioner al
points to medical opinion evidence she contends supplies substantial evider
support the ALJ’s determination that Plaintiff could perform within the mental R

despite his limitations in c@entration, persistence, or pace. [Doc. 13 at 7-8, 10].

Here again, the Court cdndes that the Commissioneas the better end of the

argument. Indeed, iharrett, one of the cases upon which Plaintiff principally relie
the court held that “an ALJ’s hypothetical msting the claimant to simple and routing
tasks adequately accounts fatrections related to conceation, persistence and pac
where the medical evidence demonstrateshieatlaimant retains the ability to perforn
the tasks despite concentration deficiencieairett, 422 Fed. Appx. at 872. It alsd
clarified thatWinschel the other case upon which Plaintiff relies, was not to t{
contrary, but rther that inWinschelthe lack of an RFC limitation in the category ¢
concentration, persistence or pace wasregvie error because the medical eviden
did not support that the claimant was ablpedorm the scope of work allowed by th
RFC without such limitationsJarrett, 422 Fed. Appx. at 872 n.1.

In the present matter, liklarrettand the other cases cited by the Commission
and unlikeWinschelit is clear that the ALJ considet the medical estence regarding

all of Plaintiff’'s limitations before findinghat he could perform unskilled, low-stres
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work requiring only occasional superficiartacts with the general public. As note
above, the ALJ gave substantial weightthie opinions of reviewing psychologist:
Dr. Shahar and Dr. Williams. [R67]. DBhahar opined that Plaintiff can perforn]
simple instructions and thalthough he is likely to hawdifficulty with concentration,
attention, persistence, or pace, he retithe ability to do so for simple repetitive
tasks, for two-hour periods. [R397]. Shdler opined that although Plaintiff is likely
to have interpersonal difficulty with ¢hpublic, coworkers, and supervisors, H
generally has the ability to iniect appropriately in the workplace, and that Plaintiff
likely to have difficulty with frequent amajor workplace changes but not with less
ones. [R397]. Dr. Williams opined that Plafhig able to perform simple instructions
can maintain attention amncentration for at least two-hour periods, and can m;
basic work decisions, and although she opthatibecause of Plaintiff’s limitations in
understanding and memory and concentratp@rsistence, or pace, he would “d
better” with simple, routine tasks and supgov encouragemerghe did not state that
those accommodations were necessary. [R575]. She also opined that Plaint
marked limitations with multitasking and timemediacy of direct work with the public
and that he tends to be withdrawn, but #ted he is able to relate, go out in public,

cooperative, undertake public activitiesclsias going to church and using publ
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transportation, despite his social discomf¢R575]. She further stated that Plaintiff

would “do better” with solo or small gup tasks and supervisor encouragement; t

although he might have initialoderate limitations with worghanges, he would adaptj

and, in sum, that he had no substantigtpelogical limitations at that time. [R575]

The ALJ noted the limitations stated byethtate agency psychologists, [R66], and

made the determination that Plaintiff is caleadd performing “simple (skill levels 1-2),

low stress (few changes in the workpland accasional simple decisionmaking) jokls

only, and can have only oceasal superficial contactsitih the general public, [R64].
It is therefore obvious that the ALJ did saply presume that Plaintiff could perforn
“simple tasks,” [Doc. 12 at 11], but instead examined the medical opinions and |
an independent finding regamgd the extent to which Plaintiff’'s impairments limitec
his ability to work. The Court concludes that this opinion evidence constit
substantial evidence in support of the naéiRFC and therefore finds no reversibl
error arising from Plaintiff's challenge tbhe ALJ’s consideration of his limitations in
the category of concentration, persistence, or pace.
B. Credibility

Plaintiff next argues that the ALJ ernedis credibility evaluation by giving too

much weight to medical reca®f treatment visits where Plaintiff reported that he di
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not have suicidal ideation or where heswdescribed as having a “bright affect|
[Doc. 12 at 12-14]. He suggests that the credibility determination was based
one-sided or incorrect view of the evidence and points out that SSR 96-7p rec
consideration of the entire case recardl precludes the ALJ from disregarding
claimant’s statements about the intensitygerdistence of his symptoms or their effe
on the claimant’s ability to work solelybause they are not substantiated by object
medical evidence. Id. at 12]. Plaintiff also argudbat a claimant need not be a
invalid to be found disabled for the purposéshe Social Secity Act and that his

participation in the activities of daily limg will not rebut his subjective statements (

impairment unless there is proof that éx@gaged in those activities for sustaine

periods of time comparable to those required to hold a sedentaryigolat 12-13].
He also points to cases in which courtgeheoncluded that a claimant whose claim
based on a mental condition does noteh& show a telve-month period of
impairment unbroken by any symptom-free iméd, and he asserts that his sympton
were consistent throughoutld] at 13].

To establish disability based on a olant’'s testimony of pain and othe
symptoms, the claimant must show “élidence of an underlying medical conditior|

and (2) either (a) objective medical eviderconfirming the severity of the allege
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pain; or (b) that the objectively determined medical condition can reasonably be
expected to give ris® the claimed pain.’"Wilson v. Barnhart284 F.3d 1219, 1225
(11™ Cir. 2002) (citingHolt v. Sullivan 921 F.2d 1221, 1223 (1LCir. 1991)). The
ALJ need not cite to the pagtandard so long as “Hisdings and discussion indicate
that the standard was applied¥ilson 284 F.3d at 1225-26.

The pain standard “is designed todéhreshold determination made prior to
considering the plaintiff's credibility.’Reliford v. Barnhart444 F. Supp. 2d 1182,
1189 n.1 (N.D. Ala. 2006). Thus, “[i]f the jpastandard is satisfied, the ALJ must
consider the plaintiff's subjective complaints.” James v. Barnhart

261 F. Supp. 2d 1368, 1372 (S.D. Ala. 2003)ddimmg so, the ALJ considers the la

~

evidence, medical opinions, and objectimedical evidence; the claimant’s daily
activities; the location, duration, frequency, and intensity of the pain or other
symptoms; precipitating and aggravating fasttine type, dosageffectiveness, and
side effects of any medication taken tevaate the pain or other symptoms; other
treatment received for the pain or othemgyoms; any measures used to relieve the
pain or other symptoms; and other €ast concerning the claimant’'s functional
limitations and restrictions due to panother symptoms. 20 C.F.R. 88 404.1529(¢);

416.929(c). When a claimant’s subjecti@stimony is supported by medical evidence
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that satisfies the pain standard, he may be found disaHiglt. 921 F.2d at 1223. If
the ALJ determines, however, that claimatg'stimony is not credible, “the ALJ must
show that the claimant’s complaints arednsistent with his testimony and the medical
record.” Rease v. Barnhard22 F. Supp. 2d 1334, 1368 (N.D. Ga. 2006) (Feldman,
M.J.). This credibility determination do@®t require the ALJ taite to particular
phrases or formulations, biitalso cannot be a broad rejection so as to prevent|the
courts from determining whether the Alahsidered the claimant’s medical condition
as a whole. Dyer v. Barnhart 395 F.3d 1206, 1210-11 (1Cir. 2005). After
considering a claimant’s complaints of panmother subjective symptoms, the ALJ mgy
reject them as not credible, and that deteation will be reviewed for substantia
evidence.Wilson v. Heckler734 F.2d 513, 517 (Y1Cir. 1994).

After careful review, the Court finds no nitan Plaintiff's allegation that the

ALJ did not apply the approjaite legal standards irssessing his credibility. First,

D

despite Plaintiff's suggestion to the comyrahe does not point to anything in th
decision indicating that the ALJ consideildintiff’'s daily activities to be evidence
of Plaintiff’s ability to function in a comgtitive work environment, nor has he pointed
to any portion of the decision to suppo buggestion that the ALJ found him not to

be disabled within the context of the Sd&ecurity Act on the ground that he was npt
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“an invalid.” [Doc. 12 at 12-13]. Thedtirt's own review of the decision has als
revealed no such errorS¢eR60-69]. Instead, the de@si makes clear that the ALJ

considered Plaintiff's daily actities when assessing his credibilitgepR64, 66-67],

which, as a matter of law, he was entitled to sk® Leiter v. Comm’r of Soc. Seg.

Admin, 377 Fed. Appx. 944, 948 (1 LCir. May 6, 2010) (per curiam) (affirming

decision in which ALJ found the claiman#ilegation that she was unable “to do eve

simple tasks” not to be fully credibletause it was inconsistesith her testimony of
substitute teaching twice a week and workimg “family club” where she takes money
at the door)Dyer, 395 F.3d at 1212 (affirming the Als credibility determination
where the ALJ considered thimimant’s activities of dailliving, the frequency of his
symptoms, and the types and dosageki®fmedications, and concluded that h
subjective complaints were inconsistenth his testimony and the medical record
Blacha v. Sec’y of Health & Human Serv827 F.2d 228, 231 {&Cir. 1990)

(per curiam) (“[A]Jn ALJ may consider household and social activities in evalual

complaints of disabling pain.”);cf. Evans v. Comm’r, Soc. Sec. Admir

551 Fed. Appx. 521, 524 (1 LCir. Jan. 6, 2014) (per curiam) (discounting a medi¢

opinion because it “was contradicted by [fHaintiff's] self-reported daily activities,
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which included various household chores, liggatd work, driving, shopping, visiting

with friends and family, and playing chess daily”).

Similarly, Plaintiff has pointed to noting in the opinion to suggest that the ALJ

reached his decision of non-disability béisen a determination that Plaintiff ways

required to manifest sevesgmptoms of mental impairment for a solid twelve-mon

period but did not, [Doc. 12 at 13], and agdng Court finds no such reasoning in the

opinion, seeR60-69]. Rather, the ALJ compar@&daintiff's reports that he was

depressed all the time, that he cried thrdeuodays per week, sometimes all day, that

suicidal and homicidal thoughts never lef$ mind, that he had been having visu

hallucinations his whole life and other sytmims of mental illness since childhood, and

that he had been hospitalized multiple tifeesuicide attempts or ideation, to medical

records indicating that he had no complaaiteut mental issues until late 2009, th

he denied visual hallucinations, thats treating physician suspected parti

malingering, that he sometimes had a brajfect, that he often denied having suicidal

or homicidal thoughts, and that his repaftiospitalization weraensubstantiated and

inconsistent. [R64, 66-67].

Finally, while it may be true thateéhALJ did not expressly remark upon eacgh

aspect of Plaintiff's daily activities thaupport his allegations of impairment, as
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discussed above, it is not necessary foAh&to cite every pce of evidence so long
as it is clear that he reviewed the @nde and considered Plaintiff's condition as
whole. See Henned.30 Fed. Appx. at 348 n.1Dyer, 395 F.3d at 1211. Here, it ig
clear that the ALJ considered Plaintiftsstimony of sleep problems, hallucination
constant thoughts of homicide and suicideglenting depression, and multiple suicic
attempts, but based on the medical recordPdaidtiff's own inconsistent reports of his
symptoms and activities, foutige allegations to be ledsan fully credible. $eeR66-
67].

The Court therefore concludes that Rtdi has failed to show that the ALJ
committed reversible error in finding Pif's allegations of functional limitations
less than fully credible.

C. VE Testimony

Finally, Plaintiff contends that becaubke ALJ erred in evaluating his credibility
and the evidence of his mental limitations, the RFC is too broad, the hypothg

guestion the ALJ posed to the VE wasig incomplete, and the VE testimony

therefore insufficient to serve as substdmti@dence of non-disability. [Doc. 12 at 14].

Because the Court found no reversible eirothe ALJ's RFC assessment, the

hypothetical question to the VE was likewisgainted. Consequently, the undersigng
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finds that the VE testimony constitutegbstantial evidence to support the ALJ
determination that a substantial numbejobf are available in the national econon
to a person of Plaintiff's age, education, experience, and RFC.
VIl. CONCLUSION

For the reasons above, the Co#fEFIRMS the final decision of the
Commissioner. The Clerk iODIRECTED to enter final judgment in the
Commissioner’s favor.

IT IS SO ORDERED and DIRECTED, this the 28th day of March, 2016.

/,\/

ALAN J. BAVERMAT
UNITED STATES MAGISTRATE JUDGE
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